DAN JOHNSON
DIrRECTOR

CLACKAMAS

COUNTY DEPARTMENT OF TRANSPORTATION AND DEVELOPMENT

DEVELOPMENT SERVICES BUILDING

September 17, 2020

150 BEAVERCREEK ROAD

ORrecon City, OR 97045

Board of County Commissioners

Clackamas County

Members of the Board:

Approval of an Intergovernmental Agreement between Metro and Clackamas County for
work on the Richey Road/North Fork Deep Creek Culvert

Purpose/Outcomes

The purpose of the agreement is to allow Metro to make a modification to
a County culvert that carries the N. Fork of Deep Creek under Richey
Road with the intent of improving fish-passage.

Dollar Amount and
Fiscal Impact

Metro is funding this work and no expense will be incurred by Clackamas
County

Funding Source

Metro

Duration

Work to be completed by December of 2021. Metro will retain responsibility
for any maintenance caused by or related to the modification.

Previous Board
Action

None

Strategic Plan

This work aligns with Performance Clackamas Strategic Plan Priority

Alighment "Honor, utilize, promote and invest in our natural resources”.
Counsel Review The agreement was reviewed by County Counsel on 09/06/20, NB
Procurement 1. Was the item processed through Procurement? No
Review 2. Thisis an IGA and has no Clackamas County Funding.

Contact Person

Devin Patterson, Project Manager 503-919-0091

BACKGROUND:

In October of 2019, Metro provided Clackamas County’s Department of Transportation and
Development (DTD) with preliminary plans for habitat improvements on the North Fork of Deep
Creek near Boring, OR. Plans included the installation of a small “berm” in one of the two
County-maintained box culverts under Richey Road. Appropriate DTD staff met with Metro staff
to discuss the project and to voice any concerns and needs related to the project. Metro
addressed DTD concerns in the revised the plans. DTD concurs with Metro that the project will
be an improvement to fish-passage at this location. The IGA allows the County to remove the
berm at any time should it create any issues related to flooding or if it creates any issues related
to integrity and stability of County infrastructure.

RECOMMENDATION:

Staff respectfully recommends that the Board of County Commissioners approve the attached
Intergovernmental Agreement between Metro and Clackamas County that covers Metro’s fish-
passage improvements on the Richey Road/North Fork Deep Creek Culvert.

Respectfully submitted,

Devin Patterson

Devin Patterson,
Project Manager
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Metro Contract # 936986

INTERGOVERNMENTAL AGREEMENT
BETWEEN METRO and
CLACKAMAS COUNTY For
RICHEY ROAD CULVERT

THIS INTERGOVERNMENTAL AGREEMENT (“Agreement”) is entered into and
between Clackamas County, a political subdivision of the state of Oregon (“County”), and Metro, a
metropolitan service district organized under the laws of the State of Oregon and the Metro Charter
(“Metro”) collectively referred to as the “Parties” and each a “Party.”

RECITALS

WHEREAS, authority is conferred upon local governments under ORS 190.010 to enter into
agreements to perform any and all functions and activities that a party to the agreement, its officers
or agencies have authority to perform;

WHEREAS, Metro is planning to construct the Cazadero Stream Stabilization and
Enhancement Project (“Project”) on North Fork Deep Creek; and

WHEREAS, County owns and operates a culvert on SE Richey Rd. (“Richey Road
Culvert”) that is immediately upstream of the Project on North Fork Deep Creek; and

WHEREAS, Metro desires to construct a portion of the Project inside of and through the
Richey Road Culvert; and

WHEREAS, the County is interested in allowing this Project in order to improve fish
passage through the Richey Road Culvert; and

WHEREAS, the coordination of this Project will be mutually beneficial, resulting in cost
savings, while promoting efficiency and effectiveness in local government administration.

NOW, THEREFORE, IT IS AGREED BY THE PARTIES AS FOLLOWS:

1. Purpose and Project Description County and Metro enter into this Agreement for the construction
of the North Fork Deep Creek Stream Stabilization Project at the Cazadero North Natural Area
and Richey Road Culvert (“Project”). The location of the Project is more specifically depicted in
Exhibit A, attached and incorporated herein (“Project Site”).

2. Term. This Agreement is effective upon execution, and expires two (2) years from the effective
date.

3. Obligations of Clackamas County

A. County agrees to provide access to Metro and its contractors to the Richey Road Culvert to
construct a concrete berm in the northern most bay of the culvert to facilitate fish passage.
The location of the concrete berm is more specifically depicted in Exhibit B, attached and
incorporated herein (“Project Design”).

B. In addition to access to the culvert, County agrees to provide access to Metro and its
contractors to County Tax Lots 23E01AA03200 and 23E0LADO0500 for use as a temporary
construction staging area throughout the duration of the Project. Access for County, Oregon
State Parks and members of the public to the Cazadero State Trail cannot be restricted by
Metro’s construction activities.

C. Following the term of the agreement, County agrees to own, operate and maintain the
concrete berm in the Richey Road Culvert. If the County determines that the concrete berm
is causing an increase in the 100 year flood elevation or if it is otherwise causing damage to
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Metro Contract # 936986

or flooding of County-maintained infrastructure and/or upstream or downstream private
property, the County may at any time and in its sole discretion remove the concrete berm, or
may, pursuant to Section 4(C) below, require Metro to resolve the issue at Metro’s cost.

4. Obligation of Metro.

6.

6.

A

B.

Metro agrees to fully fund and manage the planning, design, permitting and construction of
the Project.

Metro agrees to secure regulatory permits from Oregon Department of State lands (DSL)
and U.S. Army Corps of Engineers (Corps) and ensure compliance with permits for the
duration of the Project. Metro agrees to provide copies of regulatory permits to County
upon request.

It is understood between the Parties that the Project is within the 100 year flood plain, and
upstream properties routinely experience flooding. Metro agrees to design the modifications
to the Richey Road Culvert in a manner that do not increase the 100 year flood elevation to
private properties in the area.  If during the term the County determines that the Project is
the cause of an increase in the 100 year flood elevation, Metro must take immediate action
to remedy the increase, which may require removing the concrete berm in the Richey Road
Culvert.

Metro agrees to defend and hold the County harmless if the design modifications to the
Richey Road Culvert are the cause of an increase in the 100 year flood elevation resulting in
damage to infrastructure or private property.

Metro will coordinate a final inspection of the Richey Road Culvert portion of the Project
with the County and shall be responsible to repair any damage to the Richey Road Culvert
caused by the construction of the Project prior to the County accepting the completed
Richey Road Culvert portion of the Project and work done on County property.

Work Plan and Scheduling of Work. Metro will manage the Project and intends to complete
construction of the Project between August 1, 2020 and December 31, 2020. County
acknowledges that said schedule is dependent on many conditions and may be subject to
change. Metro will provide prompt notice to County of any anticipated delays in the schedule.

Early Termination of Agreement

Metro and County, by mutual written agreement, may terminate this Agreement at any time.

Either the Metro or County may terminate this Agreement in the event of a breach of the
Agreement by the other. Prior to such termination, however, the Party seeking the
termination shall give the other Party written notice of the breach and of the Party’s intent to
terminate. If the breaching Party has not entirely cured the breach within fifteen (15) days
of deemed or actual receipt of the notice, then the Party giving notice may terminate the
Agreement at any time thereafter by giving written notice of termination stating the effective
date of the termination. If the default is of such a nature that it cannot be completely
remedied within such fifteen (15) day period, this provision shall be complied with if the
breaching Party begins correction of the default within the fifteen (15) day period and
thereafter proceeds with reasonable diligence and in good faith to effect the remedy as soon
as practicable. The Party giving notice shall not be required to give more than one (1) notice
for a similar default in any twelve (12) month period.

Indemnification. Subject to the limits of the Oregon Tort Claims Act and Oregon Constitution,
each of the Parties agrees to hold harmless and indemnify the others, and their elected and

Page 2 of 9
Last printed 8/24/2020



DocuSign Envelope ID: BECEC62D-83E7-49FC-81CA-9D9F55252109

10.

11.

12.

13.

14.

Metro Contract # 936986

appointed officials, agents, and employees, from and against all claims, demands, and causes of
action of any kind or character, including the cost of defense thereof, arising on account of
personal injuries, death or damage to property caused by or resulting from their own acts or
omissions or those of their officials, agents and employees.

Oregon Law and Forum. This Agreement is construed according to the laws of the State of
Oregon, without giving effect to the conflict of law provisions thereof.

Applicable Law. The Parties agree to comply in all ways with applicable local, state and federal
ordinances, statutes, laws and regulations.

Non-Exclusive Rights and Remedies. Except as otherwise expressly provided herein, the
rights and remedies expressly afforded under the provisions of this Agreement are not exclusive,
and are in addition to and cumulative with any and all rights and remedies otherwise available at
law or in equity. The exercise by either Party of any one or more of such remedies does not
preclude the exercise by it, at the same or different times, of any other remedies for the same
default or breach, or for any other default or breach, by the other Party.

Record and Fiscal Control System. All payroll and financial records pertaining in whole or in
part to this Agreement must be clearly identified and readily accessible. Such records and
documents should be retained for a period of three (3) years after receipt of final payment under
this Agreement; provided that any records and documents that are the subject of audit findings
must be retained for a longer time until such audit findings are resolved.

Access to Records. The Parties acknowledge and agree that each Party, the federal government,
and their duly authorized representatives shall have access to each Party’s books, documents,
papers, and records which are directly pertinent to this Agreement for the purpose of making
audit, examination, excerpts, and transcripts for a period of three years after final payment.
Copies of applicable records shall be made available upon request. The cost of such inspection
must be borne by the inspecting Party.

Debt Limitation. This Agreement is expressly subject to the debt limitation of Oregon counties
set forth in Article XI, Section 10, of the Oregon Constitution, and is contingent upon funds
being appropriated therefore. Any provisions herein which would conflict with law are deemed
inoperative to that extent.

Severability. If any provision of this Agreement is found to be unconstitutional, illegal or
unenforceable, this Agreement nevertheless remains in full force and effect and the offending
provision must be stricken. The Court or other authorized body finding such provision
unconstitutional, illegal or unenforceable shall construe this Agreement without such provision
to give effect to the maximum extent possible the intentions of the Parties.

Integration, Amendment and Waiver. Except as otherwise set forth herein, this Agreement
constitutes the entire agreement between the Parties on the matter of the Project. There are no
understandings, agreements, or representations, oral or written, not specified herein regarding
this Agreement. No waiver, consent, modification or change of terms of this Agreement binds
either Party unless in writing and signed by both Parties and all necessary approvals have been
obtained. Such waiver, consent, modification or change, if made, are effective only in the
specific instance and for the specific purpose given. The failure of either Party to enforce any
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provision of this Agreement does not constitute a waiver by such Party of that or any other
provision.

Interpretation. The titles of the sections of this Agreement are inserted for convenience of
reference only and are disregarded in construing or interpreting any of its provisions.

Independent Contractor. Each of the Parties are independent contractors for purposes of this
Agreement. No representative, agent, employee or contractor of one Party is a representative,
agent, employee or contractor of the other Party for any purpose, except to the extent
specifically provided herein. Nothing herein is intended, nor can it be construed, to create
between the Parties any relationship of principal and agent, partnership, joint venture or any
similar relationship, and each Party hereby specifically disclaims any such relationship.

No Third-Party Beneficiary. Neither Party intends that this Agreement benefit, or create any
right or cause of action in, or on behalf of, any person or entity other than the County or Metro.

No Assignment. No Party has the right to assign its interest in this Agreement (or any portion
thereof) without the prior written consent of the other Party, which consent may be withheld for
any reason. The benefits conferred by this Agreement, and the obligations assumed hereunder,
inure to the benefit of and bind the successors of the Parties.

Counterparts. This Agreement may be executed in any number of counterparts (electronic,
facsimile or otherwise) all of which when taken together constitute one agreement binding on all
Parties, notwithstanding that all Parties are not signatories to the same counterpart. Each copy of
this Agreement so executed constitute an original. The Agreement may be executed
electronically.

Authority. Each Party represents that it has the authority to enter into this Agreement on its
behalf and the individual signatory for a Party represents that it has been authorized by that
Party to execute and deliver this Agreement.

Necessary Acts. Each Party shall execute and deliver to the others all such further instruments
and documents as may be reasonably necessary to carry out this Agreement.
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IN WITNESS HEREOF, the Parties have executed this Agreement by the date set forth opposite
their names below.

Clackamas County Metro

DocuSigned by:

Andew Jp.tt

DBBASD LY.

Chair Deputy Chief Operating Officer
August 26, 2020

Date Date

Recording Secretary
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Exhibit A

Richey Road Culvert]

0 125 250 500 750 1,000
| e | — |Feet
D Project Boundary - Cazadero North Natural Area (Metro)
I:l Existing Taxlots ! Clackamas county lots
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Exhibit B
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X | New Agreement/Contract

Amendment/Change/Extension

Policy Reports

Other

ORIGINATING COUNTY
DEPARTMENT:

DTD Transportation Construction

PURCHASING FOR:
N/A

OTHER PARTY TO
CONTRACT/AGREEMENT: METRO

BOARD AGENDA DATE:
AGENDA ITEM NUMBER:

PURPOSE: Approval of an Intergovernmental Agreement between
Metro and Clackamas County for work on the Richey Road / North
Fork Deep Creek Culvert

Please return to Laura Kitts DTD Engineering after recording.
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