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Clackamas County Planning and Zoning Division 
Department of Transportation and Development 

Development Services Building 
150 Beavercreek Road | Oregon City, OR 97045 

503-742-4500 | zoninginfo@clackamas.us 
www.clackamas.us/planning  

NOTICE OF DECISION ON A TYPE II LAND USE PERMIT 

Decision: Denied 

Permit Type: Multiple Dwelling Land Division 

File No: Z0375-24 

Applicant’s Proposal: The applicant proposes to divide the current 3.27-acre lot containing two 
primary dwellings into two separate lots via a Multiple Dwelling Land Division application. 

Decision Date: December 19, 2024 

Deadline for Filing Appeal: December 31, 2024, at 4:00 pm.  
 
Issued By: Aldo Rodriguez, Planner I, ARodriguez@clackamas.us, 503-742-4541 

Applicant: Ellena and David Krueger 

Owner of Property: Ellena and David Krueger 

Zoning: Timber (TBR) 

Assessor’s Map & Tax Lot(s): 43E18 01702, 43E18 01700, 43E18 01701, 43E18 01703 
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                  Site Plan 
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                                Dwelling #1 exterior elevations (1967 Rental Unit) 
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                          Dwelling #2 Exterior Elevations (1973 Stick-Built Dwelling) 
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  New configuration of tax lot 
1702 and 1704 under approved 
and recorded PLA Z0126-24 
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APPLICABLE APPROVAL CRITERIA 

This application is subject to Clackamas County Zoning and Development Ordinance 
(ZDO) Section(s) 202, 406, and 1307.   

PUBLIC AND AGENCY COMMENTS 

Notice was sent to applicable agencies and owners of property within 750 feet.  
Comments received relating to the applicable approval criteria listed above are 
addressed in the Findings Section.  Comments from the following were received:   

Staff received conditions of approval comments from the Clackamas County 
Department of Transportation and Development on 11/11/2024 via email.  

Staff received numerous written comments from neighbors within 750 feet in support of 
approval of the application or stating they have no issue with the application. 

Staff received written comments and additional narrative materials from the applicant on 
10/14/2024. The comments (summarized) on 10/14/2024 state: 

 The 1967 and 1973 dwellings are lawfully established. 
 The neighbors have had dwelling denied in the past and now they are being approved for 

dwellings. In view of recent area zoning allowances, we are seeking to have the restriction 
released that will allow the apartment to be ‘legal’ in the 18270 S. Old Clarke Rd shop building 
and Multiple Dwelling. 

 Land Division application Z0375-24 be approved. 
  The ‘Replacement Dwelling’ agreement for taxlot 43E18 01702 was signed in good faith on July 

13, 1998, recognizing zoning conditions in the area at that time.  
The ‘Replacement Dwelling’ agreement was not notarized or recorded; as a result,  
Taxes on the shop improvements for use of an apartment have not been reduced for the last 
26 years – and we have paid taxes for a ‘non-useable’ residence. 

 

Staff received additional written comments and narrative materials from the applicant on 
11/04/2024. The comments (summarized) on 11/04/2024 state: 

 The 'Replacement Dwelling' agreement for taxlot 43E18 01702 was signed by myself in good faith on 
July 13, 1998. The 'Replacement Dwelling' agreement for taxlot 43E18 01702 was signed on July 14, 
1998 by Clackamas County Planning personnel. Through 'errors and omissions' the statement below was 
not followed by Clackamas County Planning: 
"PLEASE BE ADVISED THAT REMOVAL OR CONVERSION WILL BE VERIFIED IN THE FIELD BY 
STAFF. FAILURE TO COMPLY WILL RESULT IN ENFORCEMENT ACTION BY THIS DEPARTMENT 
WHICH CAN RESULT IN THE IMPOSITION OF CIVIL PENALITIES." 

As a result, taxes on the shop improvements for use of an apartment have not been reduced for the 
last 26 years - and we have paid taxes for a 'non-useable' residence. 
 In view of taxes having been unnecessarily paid on the shop improvements for use of an 

apartment for the last 26 years and recent area zoning allowances, we are seeking to have the 
restriction released that will again allow the apartment to be 'legal' in the 18270 S. Old Clarke 
Rd shop building and for Multiple Dwelling Land Division application 20375-24 to be approved. 
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FINDINGS 

The findings below identify the standards and criteria that are relevant to this decision, 
state the facts relied upon in rendering the decision, and explain the justification for the 
decision.    

1. Project Overview: The applicant proposes a Multiple Dwelling Land Division, based 
on the existence of two established single-family dwellings on the subject property, a 
1967 rental unit (apartment) within an accessory building at 18270 S. Old Clarke Rd. 
(on tax lot 1702), and a 1973 stick-built dwelling at 18280 S. Old Clarke Rd. (on tax 
lot 1701). Tax lots 1702, 1700, 1701, and 1703 form one lot of record. Tax lot 1702 
was involved in a recent property line adjustment with the adjacent tax lot 1704 
(separate lot of record). Staff included the new recorded property lines above. The 
applicant proposes to divide the subject property into two parcels, one of 
approximately 2.05 acres (containing the 1967 rental unit) and one of approximately 
1.22 acres (containing the 1973 stick-building house). Based on the site plan, both 
dwellings currently are connected to a separate septic system.  

The application is being denied because the 1967 apartment dwelling was replaced 
with a manufactured home in 1998. The manufactured home is located on Tax lot 
1704, which as discussed above is a separate lot of record.  When the 1998 
manufactured home was placed on tax lot 1704 the 1967 apartment home was 
supposed to be removed or converted into an accessory structure. Staff want to note 
the year the dwelling attached to the shop/garage was established is determined to 
be in 1967, this is due to a letter from the County’s Planning and Zoning Department 
in 1997 (included in the application) confirming it was lawfully established in 1967, 
which ultimately allowed it to be replaced in 1998. 

2. ZDO Section 406, Timber District (TBR) 

Section 406 regulates the Timber District, which includes the subject property.  

406.09 LAND DIVISIONS 

Land divisions are permitted, if consistent with one of the following options and 

Subsections 1105.01(A) and 1105.11. A land division pursuant to Subsection 

406.09(A) shall require review of a Type I application pursuant to Section 1307, 

Procedures. A land division pursuant to Subsection 406.09(B), (C), (D), (E), (F), or 

(G) shall require review of a Type II application pursuant to Section 1307. 

Finding: The application is for a multiple dwelling land division pursuant to 

Subsection 406.09(B) and is being reviewed as a Type II application pursuant to 

Section 1307.  

This criterion is met. 
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406.09(B) Multiple Dwelling Land Divisions: A lot of record may be divided subject to 

Subsection 406.05(A)(2) and the following provisions: 

1. At least two lawfully established dwellings existed on the lot of record prior to 

November 4, 1993; 

Finding: The subject property consists of four tax lots, 1702, 1700, 1701 and 

1703, which combine to form a single lot of record. A recent property line 

adjustment was issued under land use file Z0126-24 containing findings lot of 

record findings for 1702, 1700, 1701 and 1703. In addition, the decision found tax 

lot 1704 as a separate lot of record. Since the decision was a type 2 land use 

decision, that is sufficient finding for lot of record status.  

The property under the applicant’s narrative contains two single family 

residences, a 1967 dwelling attached to a shop/garage on tax lot 1702 and a 

1973 a stick-built home located on tax lot 1701. A review of the County 

Department of Assessment and Taxation historical appraisal data confirms that 

both dwellings were lawfully established on the property prior to the initial zoning 

of the area on June 18, 1979. Staff also want to note the earliest assessment 

information included in the application for the 1967 dwelling is from 1977. 

Therefore, there were no land use regulations applicable to the siting of the 

dwellings, and they were lawfully established. Both dwellings existed prior to 

November 4, 1993.  However, as discussed further in this decision the 1967 

dwelling was supposed to be demolished or converted to an accessory structure 

in 1998.  The applicant submitted documentation with this application that the 

1967 dwelling currently has a kitchen, plumbing, bathroom and bedroom and 

therefore was not decommissioned as required when the 1998 manufacture 

home was placed on tax lot 1704. So, though the 1967 dwelling was initially 

lawfully established, it is no longer lawful today because it was replaced by the 

1998 manufactured home. 

This criterion is met. 

3. Each dwelling complies with the criteria for a replacement dwelling under 

Subsection 406.05(D)(1); 

1. A lawfully established dwelling may be altered, restored, or replaced if 

 a. The dwelling to be altered, restored, or replaced has, or formerly had, the 

following features. “Formerly had” means that the dwelling possessed all the 

listed features within three years prior to the date an application is submitted 

for a replacement dwelling. 
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 i. Intact exterior walls and roof structure; 

 ii. Indoor plumbing consisting of a kitchen sink, toilet, and bathing facilities 

connected to a sanitary waste disposal system; 

  iii. Interior wiring for interior lights; and  

iv. A heating system; and 

 b. The dwelling to be altered, restored, or replaced meets one of the following 

conditions: 

i. Unless the value of the dwelling was eliminated as a result of 

destruction or demolition, was assessed as a dwelling for purposes of ad 

valorem taxation since the later of: 

 A) Five years before the date of the application; or  

B) The date that the dwelling was erected upon or fixed to the land and 

became subject to property tax assessment.  

ii. If the value of the dwelling was eliminated as a result of destruction or 

demolition, was assessed as a dwelling for purposes of ad valorem taxation 

prior to the destruction or demolition and since the later of: 

A) Five years before the date of the destruction or demolition;  

B) The date that the dwelling was erected upon or fixed to the land and 

became subject to property tax assessment 

Finding:  

Dwelling #2 (1973 Stick-built dwelling) 

Staff retrieved historical appraisal information from the County Department of 

Assessment and Taxation for the 1973 stick-built house. The appraisal 

information demonstrates that it complies with the criteria for a replacement 

dwelling. While helpful, this data is not current; however, the applicant also 

submitted dated photos of the dwelling demonstrating the home is currently 

existing on the property and have the features listed in 406.05(D)(1);. 

A review of current County Assessor appraisal data as well as aerial photography 

confirms the dwellings currently exist on the subject property. County Assessor 
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data confirms the 1973 dwelling was assessed as dwelling for purposes of ad 

valorem taxation for the five years before the date the application was submitted.  

Dwelling #1 (1967 apartment rental unit) 

Staff reviewed historical appraisal information from the County Department of 

Assessment and Taxation for the 1967 rental unit. The appraisal information 

does not go as far back as 1967, but does start in 1977, which is prior to first 

zoning in 1979 and along with current photos dated on September 12, 2024, of 

the dwelling demonstrating the home is currently existing on the property and has 

the features listed in 406.05(D)(1). The being said, the application shall meet the 

rest of the standards in 406.05(D)(1). Based on the application materials and 

research documents produced by staff. It has been determined dwelling #1 

(1967) fails to meet standards listed under 406.05(D)(1) for the reasons below:  

1. Under 406.05(D)(1), it states a “Lawfully Established Dwelling may be altered, 

restored, or replaced if:” Staff interprets “Lawfully Established Dwelling” as 

currently lawfully established. Staff have provided a copy of the 1998 MH 

permit, the replacement dwelling agreement (for the replacement of the 1967 

dwelling), and a visual map created by staff that clearly shows the 1967 

apartment unit was replaced in 1998 under MH027398. In addition, the 

replacement dwelling permit and replacement dwelling agreement site plan 

use words such as “shop building rental” and “replacement dwelling” to 

specifically identify the 1967 apartment rental unit as the dwelling being 

replaced by the new MH dwelling. The applicant states the replacement 

dwelling agreement was “signed in good faith” and there were errors and 

omissions from County staff. Staff have concluded neither of the statements 

invalidates that the dwelling was replaced and the dwelling that was replaced 

needed to be converted to accessory dwelling or removed.  Therefore, as 

shown in the supporting documents provided as part of this decision, the 

1967 dwelling was replaced under MH027398 in 1998 and it is no longer a 

lawfully established dwelling and thus does not meet the standard. 
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2. Under 215.291(D)(b)(A) staff concluded the dwelling was not eliminated as 

result of destruction or demolition nor has it been assessed as a dwelling for 

purpose of ad valorem taxation five years before the date of the application. 

Staff determined in the finding above the 1967 rental unit was replaced on tax 

lot 1704 under permit MH027398. Staff included current appraisal information 

showing the property with the “1967 dwelling” is not being assessed and 

taxed for a residence. Staff also included the appraisal information for the 

1973 dwelling that shows an example of the property being taxed with a 
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residence. The applicant claims they are being taxed at a higher rate, but it is 

clear based on comparing the current 1967 dwelling appraisal information to 

the current 1973 dwelling appraisal information that it is not being taxed a 

residence.  
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    Dwelling #1 1967 Apartment Rental   
Unit Current Appraisal Information 
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Dwelling #2 1973 Stick-Built Dwelling   
Current Appraisal Information 
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Tax information submitted by the    
applicant 
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Finally, the older appraisal data submitted for the apartment rental unit shows it 

was assessed as a dwelling and had features listed in 406.05(D)(1) but this 

information is prior to the dwelling being replaced under the MH permit. Staff also 

notes the reason the “1967 dwelling” has the current features listed in 

406.05(D)(1)., is due the property owner failing to convert the apartment unit to a 
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non-residential use as required when the 1998 replacement dwelling was 

installed on tax lot 1704. 

This criterion is not met.  

3. Except for one lot or parcel, each lot or parcel created under this provision is not 

less than two nor greater than five acres in size; 

Finding: The applicant proposes dividing the property into two parcels, one of 

approximately 2.05 acres and one of approximately 1.22 acres. Therefore, 

except for one lot, each lot created will be not less than two nor greater than five 

acres in size. A final plat is required to complete the proposed land division, and 

the survey may result in differences in the final parcel sizes; therefore, a 

condition of approval would be required to ensure compliance with this criterion. 

However, that application is denied because one of the dwellings proposed in the 

division was supposed to have been demolished or repurposed as an accessory 

structure in 1988. 

With a condition of approval, this criterion could be met.  

4. At least one of the existing dwellings is located on each lot or parcel created 

under this provision; 

Finding: As demonstrated by the applicant’s submitted site plan, each of the two 

proposed parcels will contain one dwelling. However, as demonstrated in finding 

above (3) the 1967 dwelling is not a lawfully existing dwelling as it was  replaced 

by the dwelling currently located on tax lot 1704.  

This criterion is not met.  

5. The landowner of a lot or parcel created under this provision provides evidence 

that a restriction has been recorded in the Deed Records for Clackamas County 

that states the landowner and the landowner’s successors in interest are 

prohibited from further dividing the lot or parcel. This restriction shall be 

irrevocable unless released by the Planning Director indicating the land is no 

longer subject to the statewide planning goals for lands zoned for Forest use; 

Finding: A condition of approval would be required to ensure compliance with 

this criterion. However, that application is denied because one of the dwellings 

proposed in the division was supposed to have been demolished or repurposed 

as an accessory structure in 1998. 

With a condition of approval, this criterion could be met. 
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6. A lot of record may not be divided under this provision if an existing dwelling on 

the lot of record was approved through: 

a. A statute, an administrative rule, or a land use regulation that prohibited or 

required removal of the dwelling or prohibited a subsequent land division of 

the lot of record; or 

b. A farm use zone provision that allowed both farm and forest uses in a mixed 

farm and forest use zone under Goal 4 (Forest Lands); 

Finding: Neither of these standards apply to the proposed site.  

This criterion is not applicable.  

7. Existing structures shall comply with the minimum setback standards of 

Subsection 406.07(B) through (D) from new property lines; and 

406.07 

B.  Minimum Front Setback: 30 feet.  

C.  Minimum Side Setback: 10 feet.  

D.  Minimum Rear Setback: 30 feet; however, accessory buildings shall have a 

minimum rear yard setback of 10 feet. 

Finding: As proposed by the submitted site plan, all existing structures would 

comply with these minimum setback standards. A condition would be required; 

however, the land division cannot be approved because one of the dwellings 

proposed in the division was supposed to have been demolished or repurposed 

as an accessory structure in 1998. 

With a condition of approval, this criterion could be met. 

8. The landowner shall sign a statement that shall be recorded with the County 

Clerk, declaring that the landowner and the landowner’s successors in interest 

will not in the future complain about accepted farming or forest practices on 

nearby lands devoted to farm or forest use. 

Finding: There is no evidence that the statement has been recorded. A condition 

would be required; however, the land division cannot be approved because one 

of the dwellings proposed in the division was supposed to have been demolished 

or repurposed as an accessory structure in 1998. 
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With a condition of approval, this criterion could be met.  

406.05(A)(2) 

A written statement recorded with the deed or written contract with the County or its 

equivalent is obtained from the land owner that recognizes the rights of the adjacent 

and nearby land owners to conduct forest operations consistent with the Oregon 

Forest Practices Act and Rules. 

Finding: There is no evidence that the statement has been recorded. A condition of 

approval requiring the statement to be recorded will allow the criterion to be met.  

406.11 APPROVAL PERIOD AND TIME EXTENSION 

A. Approval Period: Approval of a Type I or Type II application is valid for four years 

from the date of the final written decision. If the County’s final written decision is 

appealed, the approval period shall commence on the date of the final appellate 

decision. During this four-year period, the approval shall be implemented. 

“Implemented” means:  

1. For a land division, the final plat shall be recorded with the County Clerk. If a 

final plat is not required under Oregon Revised Statutes Chapter 92, deeds 

with the legal descriptions of the new parcels shall be recorded with the 

County Clerk. 

Finding: This provision is informational only and applies automatically. For 

clarity, a condition of approval reflects the requirement.  

B. Time Extension: If the approval of a Type I or II application is not implemented 

within the initial approval period established by Subsection 406.11(A), a two-year 

time extension may be approved pursuant to Section 1310, Time Extension. 

Finding: This provision is informational only.  

4. ZDO Section 1105, Subdivisions, Partitions, Replats, Condominium Plats, and 
Vacations of Recorded Plats 

1105.01 PURPOSE AND APPLICABILITY 

A. In the EFU, TBR, and AG/F Districts, land divisions that are approved pursuant to 

Subsections 401.09, 406.09, or 407.08, respectively, are exempt from review 

pursuant to Section 1105. However, all subdivisions, as well as partitions 

containing any parcel of 80 acres or smaller (based on the best available 

records), require completion of a final plat pursuant to Subsection 1105.11.  
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Finding: The subject property is zoned TBR, and this land division application is 

being reviewed pursuant to Subsection 406.09. The two proposed parcels will be 

less than 80 acres; therefore, the partition requires completion of a final plat 

pursuant to Section 1105.11. A condition of approval requires completion of a 

final plat pursuant to Subsection 1105.11.  

With a condition of approval, this criterion could be met. 

1105.07 FINAL PLAT REVIEW 

If a preliminary plat is approved, finalizing the approval requires the completion of a 

final plat, except that a final plat is not required for a partition or partition replat in 

which all parcels are larger than 80 acres. The applicant shall comply with the 

following: 

A. The form and content of the final plat shall comply with the County’s final 

decision approving the preliminary plat and applicable provisions of Chapters 

11.01 and 11.02 of the Clackamas County Code and Oregon Revised Statutes 

Chapters 92, 94, 100, and 209. 

B. The final plat shall be submitted to the County for review. If a homeowners 

association is required, the declaration for a planned community, articles of 

incorporation, and bylaws shall be submitted to the County with the final plat. If 

the final plat and, if a homeowners association is required, the declaration for a 

planned community, articles of incorporation, and bylaws are consistent with the 

approved preliminary plat and the conditions of approval included in the County’s 

final decision on the application have either been satisfied or guaranteed 

pursuant to Section 1311, Completion of Improvements, Sureties, and 

Maintenance, the Planning Director shall sign the plat.  

Finding: Both of the parcels created by this partition will be less than 80 acres; 

therefore a final plat is required. A condition of approval requires compliance with 

1105.07(A). A condition of approval requires that the final plat be submitted to the 

County for review. The remainder of 1105.07(B) is either not applicable because 

no homeowners association is required or informational only.  

With a condition of approval, this criterion could be met. 

 




