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AGENDA  *Revised 
 

Thursday September 17, 2020 - 10:00 AM 
BOARD OF COUNTY COMMISSIONERS 
 
 Beginning Board Order No. 2020-67 

 CALL TO ORDER  
 Roll Call 
 Pledge of Allegiance 

 
 
*Wildfire Update 
 
1. Approval of an Addendum No 1 to Resolution No. 2020-66 Declaring a Local 

State of Emergency Regarding the Wildfires (Stephen Madkour, County 
Counsel) 

 
***COVID-19 Update 
 
 
I.  PRESENTATION (Following are items of interest to the citizens of the County) 
 
 
1. Presentation regarding Hunger in our Community and announcing the results of 

the 2020 H3S Food Drive – H3S  
 
 
II. HOUSING AUTHORITY CONSENT AGENDA 
 
 
1. Approval to execute an Intergovernmental Agreement between the Housing 

Authority of Clackamas County and Community Development for Environmental 
Reviews 

 
2. In the Matter of Writing off Uncollectible Accounts for the First Quarter of Fiscal 

Year 2021 
 
 
II.  PUBLIC HEARINGS (The following items will be individually presented by County staff or other 
appropriate individuals.  Persons appearing shall clearly identify themselves and the department or 
organization they represent.  In addition, a synopsis of each item, together with a brief statement of the 
action being requested shall be made by those appearing on behalf of an agenda item.) 
 
 
1. First Reading of Ordinance No. ______ Amending Chapter 6.05, Noise Control, of the 

Clackamas County Code 

Commissioners encourage public to attend 
public meeting digitally. 

https://www.clackamas.us/news/2020-03-16/commissioners-encourage-public-to-refrain-from-attending-public-meetings-of-the-board-instead-participate-digitally
https://www.clackamas.us/news/2020-03-16/commissioners-encourage-public-to-refrain-from-attending-public-meetings-of-the-board-instead-participate-digitally
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IV.  CONSENT AGENDA (The following Items are considered to be routine, and therefore will not 

be allotted individual discussion time on the agenda.  Many of these items have been discussed 
by the Board in Work Sessions.  The items on the Consent Agenda will be approved in one 
motion unless a Board member requests, before the vote on the motion, to have an item 
considered at its regular place on the agenda.)  

 
A. Health, Housing & Human Services 
 
1. Approval of a Sub-recipient Agreement with Northwest Housing Alternatives 

(NHA) and the Community Development Division for ESG Funding for the Annie 
Ross House – Community Development 

 
2. Approval of Amendment #2 to Agency Services Contract with Central City 

Concern for Law Enforcement Assisted Diversion Program 
 
B. Department of Transportation & Development 
 
1. Approval of an Intergovernmental Agreement between Metro and Clackamas County 

for work on the Richey Road/North Fork Deep Creek Culvert. 
 
C. Technology Services 
 
1. Approval for a Service Level Agreement between Clackamas Broadband eXchange 

and Molalla Communications for dark fiber connection. 
 
VI. WATER ENVIRONMENT SERVICES 
 
1. Approval of the Purchase and Sale Agreement and Related Documents Between 

Clackamas Water Environment Services and SDG-2, LLC Related to the Transfer of 
the Former Blue Heron Lagoon Property 

 
II. PUBLIC COMMUNICATION (The Chair of the Board will call for statements from citizens 
regarding issues relating to County government.  It is the intention that this portion of the agenda shall 
be limited to items of County business which are properly the object of Board consideration and may 
not be of a personal nature.  Testimony is limited to three (3) minutes.  Comments shall be respectful 
and courteous to all. 
 
 
VI. COUNTY ADMINISTRATOR UPDATE 
 
 
VII. COMMISSIONERS COMMUNICATION 
 
 
 
NOTE:  Regularly scheduled Business Meetings are televised and broadcast on the Clackamas County 
Government Channel.  These programs are also accessible through the County’s Internet site.  DVD 
copies of regularly scheduled BCC Thursday Business Meetings are available for checkout at the 
Clackamas County Library in Oak Grove.  You may also order copies from any library in Clackamas 
County or the Clackamas County Government Channel. https://www.clackamas.us/meetings/bcc/business 

https://www.clackamas.us/meetings/bcc/business


BEFORE THE BOARD OF COUNTY COMMISSIONERS 
OF CLACKAMAS COUNTY, STATE OF OREGON 

 
 

 
 
 
 
 
 

 

In the Matter of Declaring a Local 
State of Emergency and Declaring 
Emergency Measures 

First Addendum to Board Order 
No. 2020-66 
Page 1 of 1 

 

 
1. By way of Board Order 2020-66, Clackamas County formally declared a state of emergency 

due to Wildfires for Clackamas County, effective on the 8thth day of September for the 
entire County. That declaration of emergency is scheduled to expire on September 22, 
2020.   
 

2. By way of this First Addendum, the Board of County Commissioners finds that the conditions 
giving rise to the declaration of emergency remain in existence and it is therefore necessary 
to extend the duration of the declaration of emergency until November 10, 2020.   
 

IT IS FURTHER ORDERED BY WAY OF THIS FIRST ADDENDUM that: 
 
Any individual or entity that violates any provision of any emergency measures is subject to a 
$500 fine for each offense.   
 
All previously declared emergency measures (see attached) shall remain in effect for the 
duration of the declaration of emergency. 

 
DATED this 17th day of September, 2020. 

BOARD OF COUNTY COMMISSIONERS 
 
 
__________________________________ 
Jim Bernard, Chair 
 
__________________________________ 
Recording Secretary 
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In the Matter of Declaring a Local 
State of Emergency and Declaring 
Emergency Measures 

Board Order No. 2020-66 
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WHEREAS, ORS 401.305 provides authority for Clackamas County to act as an 
emergency management agency, including authority to establish policies and protocols 
for defining and directing responsibilities during time of emergency; and 

WHEREAS, Clackamas County has enacted a local ordinance (County Code Chapter 
6.03) pursuant to the authority granted by ORS Chapter 401, that provides for executive 
responsibility in times of emergency and specifically delegates authority to declare a 
state of emergency to the County Chair, Vice-Chair (if Chair is unavailable) , Remaining 
Board Member(s) (if Vice-Chair is unavailable) and County Administrator or designee (if 
Remaining Board Member(s) is unavailable); and 

WHEREAS, the following conditions have resulted in the need for a state of emergency: 

High winds and dry air mass have caused several fires in Clackamas County as 
well as a public safety shut-off by PGE along the Hwy 26 Mount Hood corridor. 

WHEREAS, the following damage to life and property can be expected from the above 
conditions: 

There are six active fires in Clackamas County (Oregon City/Redland Road 
OERS 2020-2252; Colton Area/Unger Road OERS 2020-2254; Molalla 
Area/Wilhoit and Bird Road OERS 2020-2257; Beachie Creek Fire 2020-2259; 
OERS 2020-2262 Dowty Fire Estacada Area: and OERS 2020-2264 Macksburg 
Fire Molalla Area) have resulted in evacuation of approximately 77 homes and 
the Job Corps at Ripplebrook in the Mount Hood National Forest. Extensive 
damage to life and property is likely. 

WHEREAS, the entire County is in a state of emergency. 

WHEREAS, County Code Chapter 6.03 and ORS 401 .309 authorizes certain actions to 
be taken during a state of emergency when necessary for public safety or for the 
efficient conduct of activities to minimize or mitigate the effects of the emergency; and 

WHEREAS, ORS 401.055 provides that upon request of Clackamas County, the 
Governor may declare a state of emergency by proclamation ; and 

WHEREAS, a preliminary assessment of property damage or loss, injuries or death is 
set forth hereinabove; and 
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In the Matter of Declaring a Local 
State of Emergency and Declaring 
Emergency Measures 

Board Order No. 2020-66 
Page 2 of 3 

WHEREAS, all local resources have, or will likely be, expended, and there is need of 
the following additional resources from the State: 

Clackamas County is running out of resources for firefighting and sheltering 
assistance is needed for residents and the Job Corps youth as well as other 
necessities to provide for the those evacuated. In addition, Clackamas County 
Government supports the need for a conflagration if the Clackamas County Fire 
Defense Board deems necessarv. 

NOW, THEREFORE, IT IS HEREBY ORDERED that 

1. Clackamas County Board of Commissioners formally declares a state of emergency 
for Clackamas County, effective on this 8th day of September, at 11 :00 am for the area 
described above. 

2. Upon this declaration of a state of emergency the undersigned official is empowered 
to assume centralized control of and have authority over all departments and offices of 
the County, and further the County Department of Emergency Management is 
empowered to carry out the appropriate functions and duties identified in County Code 
Chapter 6.03 during times of emergency and shall implement the Clackamas County 
Emergency Operations Plan. 

3. Incident Command shall take all necessary steps authorized by law to coordinate 
response and recovery from this emergency, including, but not limited to, requesting 
assistance from the State of Oregon. If this declaration is not ordered by a majority of 
the Clackamas County Board of Commissioners, it shall be taken before the Board at its 
next available meeting for ratification. 

4. Emergency procurements of goods or services are authorized pursuant to ORS 
2798.080, ORS 279C.335(6), ORS 279C.380(4), and Local Contract Review Board 
Rules C-047-0280 and C-049-0150. 

IT IS FURTHER ORDERED that: 

5. The following measures are necessary, or may become necessary as determined by 
Incident Command, for public safety or for the efficient conduct of activities to minimize 
or mitigate the effects of the emergency (indicate selected measures): 

V A. Establish a curfew for the area designated as an emergency area which fixes 
~rs during which all persons other than officially authorized personnel may be 
upon the public streets or other public places; 
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In the Matter of Declaring a Local 
State of Emergency and Declaring 
Emergency Measures 

Board Order No. 2020-66 
Page 3 of 3 

_ __ B. Prohibit or limit the number of persons who may gather or congregate upon 
any public street, public place, or any outdoor place within the area designated as an 
emergency area ; 

___ x_ C. Barricade streets and roads, as well as access points onto streets and roads. 
In addition , prohibit vehicular or pedestrian traffic, or restrict or regulate the same in any 
reasonable manner in the area designated as an emergency area for such distance or 
degree of regulation as may be deemed necessary under the circumstances. 

X D. Evacuate persons from the area designated as an emergency area; 

___ E. Close taverns or bars and prohibit the sale of alcoholic beverage throughout 
Clackamas County or a portion thereof; 

_ ...;....X'-- F. Commit to mutual aid agreements; 

_ _ X_ G. Redirect funds for emergency use; 

_ ...;....X'-- H. Order such other measures as are found to be immediately necessary for the 
protection of life and/or property. [Codified by Ord . 05-2000, 7/13/00] 

6. Emergency measures invoked under 5(H), or that are not selected in section 5 
above, may be implemented by Incident Command, provided however that such 
measures shall be taken before the Clackamas County Board of Commissioners at its 
next available meeting for ratification. 

7. This declaration of emergency shall expire on September 22, 2020 . 

DATED this 81h day of September, 2020. 



Health, Housing £. 
&Human Services C:~ 

CLACKAMAS COUNTY 

Richard Swift 
Director 

September 17, 2020 

Board of County Commissioners 
Clackamas County 

Members of the Board: 

Presentation regarding Hunger in our Community and 
announcing the results of the 2020 H3S Food Drive 

Purpose/Outcomes Every year, Clackamas County Health, Housing and Human Services holds a food 
drive to help support the Oregon Food Bank and the many organizations here in 
Clackamas County that rely on donations. 

Dollar Amount and $7,299 raised for 29, 196 pounds of food 
Fiscal Impact 
Funding Source N/A 

Safety Impact Reduction of food insecurity 
Previous Board None 
Action 
Strategic Plan 1. H3S - Individuals and families in need are healthy and safe 
Alignment 2. County - Ensure safe, healthy and secure communities 
Counsel Review NIA 
Procurement 1. Was the item process through Procurement? Yes D No ~ 
Review 2. This is an announcement of a presentation 
Contact Person Richard Swift, Director, 503-650-5697 
Contract No. N/A 

Background: 
Hunger is a serious problem in Oregon. In an average month, an estimated 265,000 people - over 82,000 of 
them children - are receiving food from a food pantry. 

Food provided by the Oregon Food Bank is extremely important for people in need in Clackamas County. 
Donations are what keeps places like Clackamas Service Center on Southeast 801h Avenue, Sandy 
Community Action Center, Estacada Area Food Bank and Colton Helping Hands running and able to feed the 
hungry. 

Additionally, the Oregon Food Bank works to eliminate the root causes of hunger through other avenues, 
including: 

• Garden education; taught to more than 1,000 low-income adults, including those from 
immigrant/refugee populations 

• Successful passage of the Student Success Act, which doubled the number of schools that can opt 
into providing free breakfast and lunch for students 

• Partnering with health professionals to screen 1.6 million people annually at clinical visits for hunger 
• Participation from over 1600 adults and children in nutrition education to learn how to prepare 

nutritious food with limited resources 
• Quadrupling the number of School Pantries to 40, resulting in more than 72,000 households 

provided produce and staples 

Healthy Families. Strong Communities. 
2051 Kaen Road, Oregon City, OR 97045 • Phone 503-650-5697 • Fax 503-655-8677 

www.clackamas.us 



• Opening 14 new Free Food Markets in the last year, expanding the reach to rural areas within 
Clackamas County 

Every year, Clackamas County Health, Housing and Human Services hosts a food drive to help support the 
Oregon Food Bank and the many organizations in Clackamas County that rely on donations. 

Since our first food drive in 2009, we collected the equivalent of 376,531 pounds of food . This year we 
collected $7,299, the equivalent of 29, 196 pounds of food, for the Oregon Food Bank. 

Last year we combined the Food Drive with the county's Annual Employee Picnic and we were able to draw 
a larger crowd for both events. This year due to the COVID and the restrictions on large group gatherings 
we had a virtual event called The Right Now Show. It was an employee talent and variety show showcasing 
our very own employee's talents. 

We had 2 main activities this year. Basket Raffle and the Bake Sale. The always amazing Housing Authority 
also hosts their own events and brings in significant funds. 

• Basket Raffle: 
• Bake Sale: 
• Housing Authority: 
• TOTAL 

$3,033 
$2, 146 
$2,120 
$7,299 

The biggest draw was the gift basket raffle, which ra ised $3,033. Thank you to the BCC, Oregon Food 
Bank, Gladstone and Oak Lodge Libraries, Volunteer Connections, Bound to Happen, Finance - Budget, 
LINCC Library Services, Public Health, Treasurer, Human Resources, and our anonymous basket donors 
for donating baskets. 

On behalf of H3S, I want to thank all of the staff who participated, along with the coordinators in each 
division, who helped to make the food drive a success. We know that in difficult times, it is important for 
communities to come together to help each other. The H3S Food Drive is a great example of this, and we 
look forward to coming together again next year. 

Recommendation: 
No action needed. 

Respectfully submitted, 

~c!O~H3~U>P""j /FCS"n-

Richard Swift, Director 
Health, Housing & Human Services 



Health, Housing ..&. 
&Human Services~• 

CLACKAMAS COUNTY 

September 17, 2020 

Richard Swift 
Director 

Housing Authority Board of Commissioners 
Clackamas County 

Members of the Board: 

Approval to execute an Intergovernmental Agreement between the Housing Authority of 
Clackamas County and Community Development for Environmental Reviews 

Purpose/Outcomes Approval to execute an Intergovernmental Agreement 
between the Housing Authority of Clackamas County 
and Community Development for Environmental 
Reviews 

Dollar Amount and Fiscal Impact Not to exceed $15,000.00 
Funding Source(s) HACC Development Funds 

Duration As needed, over three years 9/17/2020-9/16/2023 
Previous Board Action none 
Strategic Plan Alignment 1. Sustainable and affordable housing 

2. Ensure safe, healthy and secure communities 
Counsel Review Andrew Naylor, Auoust 6, 2020 
Procurement Review N/A 
Contact Person Jill Smith, HACC Executive Director (503) 742-5336 
Contract Number Contract No. 9853 

BACKGROUND: 
The Housing Authority of Clackamas County (HACC), a Division of the Health, Housing and 
Human Services Department, requests approval to enter into an Intergovernmental Agreement 
(IGA) with Clackamas County's Community Development division, for environmental reviews of 
future developments. 

The County is acting as the Responsible Entity under 24 CFR Part 58 and is statutorily 
authorized to assume responsibility for environmental reviews, decision-making and action that 
would otherwise apply to HUD. This responsibility includes tribal consultation on historic 
properties and consultation with the State Historic Preservation Office (SHPO) of Oregon for 
compliance with Section 106 of the National Historic Preservation Act (NHPA) and its 
implementing regulations 36 CFR Part 800. 

RECOMMENDATION: 
Staff recommends the Board approve the Intergovernmental Agreement with Clackamas County 
Community Development. Staff also recommends the Board authorize Jill Smith, HACC 
Executive Director, to sign the IGA on behalf of the Housing Authority Board of Commissioners, 
and Richard Swift to sign on behalf of the Clackamas County Board of County Commissioners. 

Respectfully submitted, 

9 -°1 cA cJ; H3S ~ 1F~ 
Richard Swift, Director 
Health, Housing and Human Services 
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INTERGOVERNMENTAL AGREEMENT 
BETWEEN CLACKAMAS COUNTY 

AND THE HOUSING AUTHORITY OF CLACKAMAS COUNTY 

THIS AGREEMENT (this "Agreement") is entered into and between Clackamas 
County ("County"), a political subdivision of the State of Oregon, and the Housing Authority 
of Clackamas County ("HACC"), an Oregon municipal corporation, collectively referred to 
as the "Parties" and each a "Party." 

RECITALS 

Oregon Revised Statutes Chapter 190.010 confers authority upon local 
governments to enter into agreements for the performance of any and all functions and 
activities that a party to the agreement, its officers or agencies have authority to perform. 

The County, by and through its Community Development Division, and HACC 
intend to engage in a project (the "Project") to conduct environmental reviews and certify 
those reviews in accordance with the U. S. Department of Housing and Urban 
Development (HUD) environmental review requirements to comply with the National 
Environmental Policy Act (NEPA) for all public housing capital improvements and housing 
developments. 

The County is acting as the Responsible Entity under 24 CFR Part 58 and is 
statutorily authorized to assume responsibility for environmental reviews, decision-making 
and action that would otherwise apply to HUD. This responsibility includes tribal 
consultation on historic properties and consultation with the State Historic Preservation 
Office (SHPO) of Oregon for compliance with Section 106 of the National Historic 
Preservation Act (NHPA) and its implementing regulations 36 CFR Part 800. 

In consideration of the mutual promises set forth below and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties 
hereby agree as follows: 

TERMS 

1. Term. This Agreement shall be effective upon execution, and shall expire upon the 
completion of each and every obligation of the Parties set forth herein, or June 30, 
2023, whichever is sooner. 

2. Scope of Work. The parties agree to perform the services and other tasks identified in 
the Scope of Work attached hereto as Exhibit A. 

3. Consideration. The HACC agrees to reimburse the County for hourly staff expenses 
toward the Project in an amount not to exceed Fifteen Thousand Dollars ($15,000.00) 
over a three year period. 

4. Payment. The County will submit quarterly invoices to the HACC for work performed 
to complete the Project. Invoices shall describe all work performed, by whom it was 
performed, and shall itemize and explain all expenses for which reimbursement is 
claimed. 

5. Representations and Warranties. 
A. HAGG Representations and Warranties: HACC represents and warrants to County 

that HACC has the power and authority to enter into and perform this Agreement, 

H3S Contract No. 9853 
1 
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and this Agreement, when executed and delivered, shall be a valid and binding 
obligation of HACC enforceable in accordance with its terms. 

B. County Representations and Warranties: County represents and warrants to HACC 
has the power and authority to enter into and perform this Agreement, and this 
Agreement, when executed and delivered, shall be a valid and binding obligation of 
County enforceable in accordance with its terms. 

C. The warranties set forth in this section are in addition to, and not in lieu of, any other 
warranties provided. 

6. Termination. 

A Either the County or the HACC may terminate this Agreement for convenience upon 
thirty (30) days written notice to the other party. The County and HACC will work 
together to avoid terminating the Agreement to construct the Project, by bidding the 
Project, receiving and reviewing the bid amounts. If the County receives bids that 
are above the allocated budgeted funds, the County and HACC will jointly decide to 
not move forward with the Construction Project. The County will send out notice to 
Contractors that bids are all above the budgeted funds and the Project will be 
canceled. 

B. Either the County or the HACC may terminate this Agreement in the event of a 
breach of the Agreement by the other. Prior to such termination however, the Party 
seeking the termination shall give the other Party written notice of the breach and of 
the Party's intent to terminate. If the breaching Party has not entirely cured the 
breach within fifteen (15) days of deemed or actual receipt of the notice, then the 
Party giving notice may terminate the Agreement at any time thereafter by giving 
written notice of termination stating the effective date of the termination. If the 
default is of such a nature that it cannot be completely remedied within such fifteen 
(15) day period, this provision shall be complied with if the breaching Party begins 
correction of the default within the fifteen (15) day period and thereafter proceeds 
with reasonable diligence and in good faith to effect the remedy as soon as 
practicable. The Party giving notice shall not be required to give more than one (1) 
notice for a similar default in any twelve (12) month period. 

C. The County or the HACC shall not be deemed to have waived any breach of this 
Agreement by the other Party except by an express waiver in writing. An express 
written waiver as to one breach shall not be deemed a waiver of any other breach 
not expressly identified, even though the other breach is of the same nature as that 
waived . 

D. Either Party may terminate this Agreement in the event that Party fails to receive 
expenditure authority sufficient to allow it, in the exercise of its reasonable 
administrative discretion, to continue to make payments for performance of this 
Agreement, or if federal or state laws, regulations or guidelines are modified or 
interpreted in such a way that performance under this Agreement is prohibited or 
either Party is prohibited from paying for such work from the planned funding 
source. 

E. Any termination of this Agreement shall not prejudice any rights or obligations 
accrued to the Parties prior to termination. 

7. Indemnification. 

2 
H3S Contract No. 9853 
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Subject to the limits of the Oregon Constitution and the Oregon Tort Claims Act or 
successor statute, the County agrees to indemnify, save harmless and defend the 
HACC, its officers, elected officials, agents and employees from and against all 
costs, losses, damages, claims or actions and all expenses incidental to the 
investigation and defense thereof arising out of or based upon damages or injuries 
to persons or property caused by the negligent or willful acts of the County or its 
officers, elected officials, owners, employees, agents, or its subcontractors or 
anyone over which the County has a right to control. 

Subject to the limits of the Oregon Constitution and the Oregon Tort Claims Act or 
successor statute, the HACC agrees to indemnify, save harmless and defend the 
County, its officers, elected officials, agents and employees from and against all 
costs, losses, damages, claims or actions and all expenses incidental to the 
investigation and defense thereof arising out of or based upon damages or injuries 
to persons or property caused by the negligent or willful acts of the HACC or its 
officers, elected officials, owners, employees, agents, or its subcontractors or 
anyone over which the HACC has a right to control. 

8. Insurance. The Parties agree to maintain levels of insurance, or self-insurance, 
sufficient to satisfy their obligations under this Agreement and all requirements under 
applicable law. 

9. Notices; Contacts. Legal notice provided under this Agreement shall be delivered 
personally, by email or by certified mail to the individuals identified below. Any 
communication or notice so addressed and mailed shall be deemed to be given upon 
receipt. Any communication or notice sent by electronic mail to an address indicated 
herein is deemed to be received 2 hours after the time sent (as recorded on the device 
from which the sender sent the email) , unless the sender receives an automated 
message that the email has not been delivered. Any communication or notice by 
personal delivery shall be deemed to be given when actually delivered . Either Party 
may change the Party contact information, or the invoice or payment addresses by 
giving prior written notice thereof to the other Party at its then current notice address. 

A. Mark Sirois or their designee will act as liaison for the County. 

Contact Information: 

Clackamas County Community Development Division 
2051 Kaen Road, Suite 245 
Oregon City, OR 97045 

Stephen McMurtrey or their designee will act as liaison for the HACC. 

Contact Information: 

Housing Authority of Clackamas County 
13930 S. Gain Street 
Oregon City, OR 97045 

10. General Provisions. 

H3S Contract No. 9853 
3 
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A Oregon Law and Forum. This Agreement, and all rights, obligations, and disputes 
arising out of it will be governed by and construed in accordance with the laws of 
the State of Oregon and the ordinances of Clackamas County without giving effect 
to the conflict of law provisions thereof. Any claim between County and HACC that 
arises from or relates to this Agreement shall be brought and conducted solely and 
exclusively within the Circuit Court of Clackamas County for the State of Oregon; 
provided, however, if a claim must be brought in a federal forum, then it shall be 
brought and conducted solely and exclusively within the United States District Court 
for the District of Oregon. In no event shall this section be construed as a waiver by 
the County of any form of defense or immunity, whether sovereign immunity, 
governmental immunity, immunity based on the Eleventh Amendment to the 
Constitution of the United States or otherwise, from any claim or from the 
jurisdiction of any court. HACC, by execution of this Agreement, hereby consents to 
the in persona jurisdiction of the courts referenced in this section. 

B. Compliance with Applicable Law. Both Parties shall comply with all applicable 
local, state and federal ordinances, statutes, laws and regulations. All provisions of 
law required to be a part of this Agreement, whether listed or otherwise, are hereby 
integrated and adopted herein. Failure to comply with such obligations is a material 
breach of this Agreement. 

C. Non-Exclusive Rights and Remedies. Except as otherwise expressly provided 
herein, the rights and remedies expressly afforded under the provisions of this 
Agreement shall not be deemed exclusive, and shall be in addition to and 
cumulative with any and all rights and remedies otherwise available at law or in 
equity. The exercise by either Party of any one or more of such remedies shall not 
preclude the exercise by it, at the same or different times, of any other remedies for 
the same default or breach, or for any other default or breach, by the other Party. 

D. Access to Records. HACC shall retain, maintain, and keep accessible all records 
relevant to this Agreement ("Records") for a minimum of six (6) years, following 
Agreement termination or full performance or any longer period as may be required 
by applicable law, or until the conclusion of an audit, controversy or litigation arising 
out of or related to this Agreement, whichever is later. HACC shall maintain all 
financial records in accordance with generally accepted accounting principles. All 
other Records shall be maintained to the extent necessary to clearly reflect actions 
taken. During this record retention period, HACC shall permit the County's 
authorized representatives' access to the Records at reasonable times and places 
for purposes of examining and/ or copying. 

E. Debt Limitation. This Agreement is expressly subject to the limitations of the 
Oregon Constitution and Oregon Tort Claims Act, and is contingent upon 
appropriation of funds. Any provisions herein that conflict with the above referenced 
laws are deemed inoperative to that extent. 

F. Severability. If any provision of this Agreement is found to be unconstitutional, 
illegal or unenforceable, this Agreement nevertheless shall remain in full force and 
effect and the offending provision shall be stricken. The Court or other authorized 

H3S Contract No. 9853 
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body finding such provision unconstitutional, illegal or unenforceable shall construe 
this Agreement without such provision to give effect to the maximum extent possible 
the intentions of the Parties. 

G. Integration, Amendment and Waiver. Except as otherwise set forth herein, this 
Agreement constitutes the entire agreement between the Parties on the matter of 
the Project. There are no understandings, agreements, or representations, oral or 
written, not specified herein regarding this Agreement. No waiver, consent, 
modification or change of terms of this Agreement shall bind either Party unless in 
writing and signed by both Parties and all necessary approvals have been obtained . 
Such waiver, consent, modification or change, if made, shall be effective only in the 
specific instance and for the specific purpose given. The failure of either Party to 
enforce any provision of this Agreement shall not constitute a waiver by such Party 
of that or any other provision. 

H. Interpretation. The titles of the sections of this Agreement are inserted for 
convenience of reference only and shall be disregarded in construing or interpreting 
any of its provisions. 

I. Independent Contractor. Each of the Parties hereto shall be deemed an 
independent contractor for purposes of this Agreement. No representative, agent, 
employee or contractor of one Party shall be deemed to be a representative, agent, 
employee or contractor of the other Party for any purpose, except to the extent 
specifically provided herein. Nothing herein is intended, nor shall it be construed, to 
create between the Parties any relationship of principal and agent, partnership, joint 
venture or any similar relationship , and each Party hereby specifically disclaims any 
such relationship . 

J. No Third-Party Beneficiary. HACC and County are the only parties to this 
Agreement and are the only parties entitled to enforce its terms. Nothing in this 
Agreement gives, is intended to give, or shall be construed to give or provide any 
benefit or right, whether directly, indirectly or otherwise, to third persons unless such 
third persons are individually identified by name herein and expressly described as 
intended beneficiaries of the terms of this Agreement. 

K. Subcontract and Assignment. HACC shall not enter into any subcontracts for any 
of the work required by this Agreement, or assign or transfer any of its interest in 
this Agreement by operation of law or otherwise, without obtaining prior written 
approval from the County, which shall be granted or denied in the County's sole and 
absolute discretion. County's consent to any subcontract shall not relieve HACC of 
any of its duties or obligations under this Agreement. 

L. Counterparts. This Agreement may be executed in several counterparts (electronic 
or otherwise), each of which shall be an original, all of which shall constitute the 
same instrument. 

M. Survival. All provisions in sections 7 and 1 O(A), (C), (D), (E), (F), (G), (H), (J), (M), 
and (Q) shall survive the termination of this Agreement, and all other rights and 
obligations which by their context are intended to survive. 

H3S Contract No. 9853 
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N. Necessary Acts. Each Party shall execute and deliver to the others all such further 
instruments and documents as may be reasonably necessary to carry out this 
Agreement. 

0. Successors in Interest. The provisions of this Agreement shall be binding upon 
and shall inure to the benefit of the parties hereto, and their respective authorized 
successors and assigns. 

P. Force Majeure. Neither HACC nor County shall be held responsible for delay or 
default caused by events outside of the HACC or County's reasonable control 
including, but not limited to, fire, terrorism, riot, acts of God, or war. However, both 
parties shall make all reasonable efforts to remove or eliminate such a cause of 
delay or default and shall upon the cessation of the cause, diligently pursue 
performance of their obligations under this Agreement. 

Q. Confidentiality. HACC acknowledges that it and its employees or agents may, in 
the course of performing their responsibilities under this Agreement, be exposed to 
or acquire confidential information. Any and all information of any form obtained by 
HACC or its employees or agents in the performance of this Agreement shall be 
deemed confidential information of the County ("Confidential Information"). HACC 
agrees to hold Confidential Information in strict confidence, using at least the same 
degree of care that HACC uses in maintaining the confidentiality of its own 
confidential information, and not to copy, reproduce, sell, assign, license, market, 
transfer or otherwise dispose of, give, or disclose Confidential Information to third 
parties or use Confidential Information for any purpose unless specifically 
authorized in writing under this Agreement. 

[Signatures on Following Page) 

IN WITNESS HEREOF, the Parties have executed this Agreement by the date set 
forth opposite their names below. 

H3S Contract No. 9853 
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Clackamas County 
Chair, Jim Bernard 
Commissioner Sonya Fischer 
Commissioner Ken Humberston 
Commissioner Paul Savas 
Commissioner Martha Schrader 

Richard Swift, Director 
Health, Housing & Human Services 
Department 

Date 

County Counsel 

Approved to Form 

Date 

H3S Contract No. 9853 

Housing Authority of Clackamas County 
Chair, Jim Bernard 
Commissioner, Sonya Fischer 
Commissioner, Ken Humberston 
Commissioner, Paul Savas 
Commissioner, Martha Schrader 
Commissioner, Ann Leenstra 

Jill Smith, Director 
Housing Authority of Clackamas County 

Date 
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Exhibit A 

SCOPE OF WORK 

HACC Responsibilities: 

A Under this Agreement, the responsibilities of the HACC shall be as follows: 

1. HACC shall provide County with individual project descriptions, 
funding sources and proposed timeline to begin the environmental 
review process. 

2. HACC will secure any specialized services including but not limited to: 
noise assessments, archeological and architectural services as 
required by State Historic Preservation Offices (SHPO). 

3. HACC will be responsible for providing County with any site inspection 
reports. 

4. HACC will be responsible for reviewing the documentation provided by 
County to assure it meets HUD requirements for Public Housing 
Authority funded Projects. 

5. HACC agrees to not undertake any HUD or non-HUD funded Project 
activities until the required environmental reviews are completed. 

County Responsibilities: 

A Under this Agreement, the responsibilities of the County will be as follows: 

1. County shall request any needed project documentation from HACC. 

2. County will schedule and conduct environmental reviews of individual 
projects in the HUD Environmental Review Online System (HEROS) 
and complete the required documentation for HACC. 

3. County shall be responsible for tracking all hourly staff costs and 
billing HACC for all environmental review services provided at least 
quarterly. 

Joint responsibilities: 

County and HACC will jointly work on each project description to clarify roles and 
responsibilities of both HACC and County for each specific environmental review. 

H3S Contract No. 9853 
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Health, Housing .A. 
&Human Services C -. 

CLACKAMAS C.OUNTV 

September 17, 2020 

Housing Authority Board of Commissioners 
Clackamas County 

Members of the Board: 

Richard Swift 
Director 

In the Matter of Writing off Uncollectible Accounts for the First Quarter of Fiscal Year 2021 

Purpose/Outcomes Approval to write off uncollectible rents, late charges and maintenance 
expenses for the first quarter of fiscal year 2021 

Dollar Amount and $8,372.90 in total collection losses. 
Fiscal Impact 
Funding Source N/A 
Duration July 1, 2020 - September 30, 2020 

Previous Board Fourth quarter collection losses were approved by the Housing Authority Board 
Action/Review of Commissioners on June 18, 2020 
Counsel Review N/A 
Strategic Plan 1. Efficient & effective services 
Alignment 2. Build Public Trust through good government 
Contact Person Jill Smith, Executive Director, Housing Authority 503-742-5336 
Contract No. N/A 

BACKGROUND: 
The Housing Authority of Clackamas County (HACC), a Division of the Health, Housing and Human 
Services Department, requests the approval to write off uncollectible rents, late charges and 
maintenance expenses for the first quarter of fiscal year 2021 (July 1, 2020 - September 30, 2020). 
The uncollectible amounts are detailed on the attached worksheets. 

Uncollectible amounts for the first quarter of fiscal year 2021 is $7,810.08 for Low Rent Public 
Housing and $562.82 for Local Project Fund. Of the total first quarter write offs, $2,218.08 is for 
uncollected rents and $6, 154.82 is for maintenance repairs charged to tenants for repairs required to 
units before HACC could lease them to a new tenant. The total amount proposed for transfer from 
Accounts Receivable to Collection Loss for the first quarter of fiscal year 2021 is $8,372.90. 

As a business practice, HACC writes off debts after 90 days of collection efforts. Former residents in 
Public Housing that have debts that are written off continue to be tracked and are reported to a 
Federal database that prohibits their participation in any other Public Housing program nationally until 
such debt is paid. 

RECOMMENDATION: 
HACC recommends the approval to write off uncollectible rents, late charges and maintenance 
expenses and for the Executive Director to be authorized to approve the transfer of these accounts 
from Accounts Receivable to Collection Loss. 

Healthy Families. Strong Communities. 
2051 Kaen Road, Oregon City, OR97045 ·Phone: (503) 742-5300 ·Fax: (503) 742-5352 

www.clackamas.us/community_health 



LRPH 

Unit# 

Collection Loss for the period of 

SS# Name 

7 /1/2020 to 9/30/2020 
First Quarter of Fiscal Year 2021 

Rent 
17.76 

2,037.36 

Sundiy 
268.25 

4,631.68 

855.03 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
s 

Total 
286.01 

4,631.68 

2,892.39 

[Tutal Write-off . 2,055.12 5,fM.96 7,810.08 ] 
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LPF 

Unit# 

Collection Loss for the period of 

SS# Name 

7/1/2020 to 9/30/2020 
First Quarter of Fiscal Year 2021 

Rent 
126.61 

36.35 

Sundry 
87.26 

312.60 

Total 
$ 213.87 

$ 348.95 

$ 

$ 
$ 
$ 
)) 

!Total Write.off 162.96 399.86 - - 56ii2] 

4v-r"t®' YV' ,,, 
.'\ccounti!l; ~ eciiilisr 1 - Betty McKee 



 

 

Stephen L. Madkour 
County Counsel 

 
Kathleen Rastetter 

Scott C. Ciecko 
Amanda Keller 

Nathan K. Boderman 
Shawn Lillegren 

Jeffrey D. Munns 
Andrew R. Naylor 

Andrew Narus 
Sarah Foreman 

Assistants 

September 17, 2020 
 
 
Board of County Commissioners 
Clackamas County 
 
 
Members of the Board: 
 
 

First Reading of Ordinance No. _________ Amending Chapter 6.05,  
Noise Control, of the Clackamas County Code 

 
Purpose/Outcomes Amend the Noise Control chapter of the County’s Code 
Dollar Amount and 
Fiscal Impact 

• Elimination of the decibel meters will save costs associated with the 
purchase and maintenance of this equipment.  

• Additional training may be needed for those in the Sheriff’s Office 
charged with enforcing the amended rules, particularly with regards 
to applying the subjective standard when determining noise 
violations.  

• A potential increase in the number of hearings associated with noise 
violations where violations are determined through the use of 
subjective standards.  

 
Funding Source General Fund 
Duration Indefinitely 
Previous Board 
Action 

Policy Sessions: November 27, 2018, July 2, 2019, and August 18, 2020 

Strategic Plan 
Alignment 

Build public trust through good government. 
Ensure safe, healthy, and secure communities. 
 

Counsel Review September 8, 2020 (NB) 
 
 

Procurement Review 1. Was the item processed through Procurement? yes ☐ no ☒ 
2. If no, provide brief explanation: 

The item is an amendment of the County Code and does not involve 
any procurement activities. 
 

Contact Person Nate Boderman, Assistant County Counsel; 503-655-8364 
Contract No. N/A 
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BACKGROUND: 
 
ORS 203.065 and 467.100 grant counties the ability to adopt and enforce noise regulations, and 
to define what a nuisance is. The County has adopted comprehensive noise control regulations, 
which have been codified in Chapter 6.05 of the County Code. Under 6.05.080, the Clackamas 
County Sheriff is vested with authority to administer, supervise and perform all acts necessary 
to enforce the County’s noise ordinance. 
 
The Board expressed interest in revising the County’s current noise ordinance for purposes of 
incorporating a subjective standard to determine noise violations, as opposed to the current 
objective standard currently utilized in the Code. The County’s noise ordinance is currently 
based on a decibel standard. The methods and equipment used for sound measurement are 
strictly prescribed in 6.05.030, and the specific decibel limits are set forth in 6.05.040. The 
primary advantage of this approach is that it provides an objective method for determining 
whether excessive noise is a violation under the County’s Code. On the other hand, sound level 
meters are expensive, require maintenance and calibration, and require operation by trained 
staff. Additionally, while the use of sound level meters may be useful when measuring ongoing 
noise created by such things as mechanical equipment or loudspeakers, it often is not a 
practical way to measure intermittent noise created by such things as parties or vehicle engines. 
 
Jurisdictions that want to address the shortcomings of the objective standard, such as the one 
currently utilized by Clackamas County and many others, instead opt for a more subjective 
approach, which relies on a reasonableness standard to determine whether excessive noise is a 
violation. Language implementing such an approach may rely on standards such as whether 
noise is “unreasonably loud” or “plainly audible” in lieu of a precise measurement made by a 
sound level meter.  
 
The advantages are apparent in that this eliminates issues around the cost, availability and 
expertise associated with operating the sound level meter. Adopting a “reasonableness” 
standard would also provide the Sheriff’s office more flexibility to determine what should 
constitute a noise violation depending on the context of the situation. The downside of this 
additional flexibility is that there is increased ambiguity and potentially inconsistent enforcement 
in terms of what would be considered to be a noise violation. Additionally, in the event a citation 
is challenged, it is more difficult for a court or hearings officer to determine whether the alleged 
noise should be considered unreasonable. This is because there is no specifically prescribed 
evidence that is required to support a citation, and because individuals’ perception of what may 
or may not be “reasonable” often varies. Finally, regulation of noise may involve free speech 
issues when the subject of the excessive noise is protected speech. The County may regulate 
such aspects of the speech, such as volume, duration, location and timing, so long as the 
regulation is unrelated the content or message expressed by the noise. While the use of a 
decibel standard mostly avoids these First Amendment issues, additional care must be taken 
where enforcement officials are given discretion to decide what noise may be unreasonable 
under the circumstances. 
 
The primary policy change in the proposed amendments would effectively make “unreasonably 
loud or raucous noise” a violation of the County’s noise regulations. Section 6.05.030 defines in 
greater detail what is meant by these terms, and provides factors for determining when noise 
will be considered loud or raucous. As noted above, this amendment represents a departure 
from the existing standard, which strictly limits violations to those noises that exceed the defined 
decibel thresholds. 
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The Board has held three previous policy sessions to review the County’s current noise 
ordinance and to discuss potential policy changes to the Code. The Board has recommended 
that staff move forward with changes discussed at those previous policy sessions. The attached 
ordinance reflects the changes previously endorsed by the Board. For convenience, the 
following is a summary of the more significant changes that the Board considered previously: 
 

- A policy change from an objective, decibel-based noise standard, to a subjective 
standard that would effectively make “unreasonably loud or raucous noise” a violation of 
the County’s noise regulations. 

- The addition of the following exemptions to the noise standards: 
o Sounds caused by excavations associated with bridges, streets or highways by 

or on behalf of the County, the State or the federal government, between the 
hours of 10 p.m., and 7 a.m. the following day, when the public welfare and 
convenience renders it impractical to perform the work between 7 a.m. and 10 
p.m.; 

o Outdoor gatherings, public dances, shows, sporting events and other similar 
outdoor events, provided that a permit has been obtained from the appropriate 
permitting authority or is being sponsored or hosted by the County; and 

o Noise emanating from the combustion, detonation, or concussion caused by 
using fireworks or other similar devices from July 1 until July 5 of each year. 

- Certain housekeeping-type amendments to improve consistency within the existing 
ordinance and to assist with enforcement, as follows: 

o An adjustment of certain definitions for consistency with other County Code 
sections. 

o Clarification of the location from which sound measurements must be taken. The 
proposed change would conform to the current practice by the Sheriff’s Office.  

o Standardizing all references to those times from which reduced noise is 
mandated under the code to 10 p.m. and 7 a.m. the following day, except for the 
blasting activity exemption, which would remain unchanged and allow permitted 
blasting activities between the hours of 9 a.m. and 4 p.m. 

o Removal of specific provisions related to the notice and procedure associated 
with compliance hearings, and instead, utilize the generally applicable hearings 
officer procedures in Chapter 2.07. 

 
In addition to the substantive changes discussed above, the Board also has discretion to set the 
amount of a fine for violation of the noise ordinance. The current fine for a noise violation is an 
amount not to exceed $500. ORS 203.065 classifies violations of county ordinance as a Class A 
violation which can carry with it a maximum fine of up to $2,000 under ORS 153.018(2)(a). 
Increased fines obviously act as an additional deterrent and may help mitigate excessive noise 
issues prior to issuance of a citation, and serves to discourage repeat offenders.  
 
Concern around whether our current fines were sufficient to discourage violations of our noise 
ordinance was raised by the Board at previous policy sessions. Staff believes that there may 
have been some confusion with administering the current fine schedule, since there is a 
separately prescribed fine of $55 for noise violations that occur within parks. 
 
The Sheriff’s Office has recommended the following adjustments to the fine schedule to help 
clarify: 
 
1st Offense: $150 
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2nd Offense: $300 
3rd Offense and every offense thereafter: $500 
 
Staff believes the penalties above are appropriate and commensurate with the type of violation 
at issue. If the Board agrees, the fine schedule may be updated along with the substantive 
changes to the ordinance described above. 
 
During the previously policy sessions, the Board engaged in discussions around potential 
amendments to procedures associated with the review and approval of noise variances, which 
are provided for under Section 6.05.060. In the interest of efficiency, the Board directed staff to 
proceed with the amendments described herein, and to separately address any additional 
revisions related to variances as part of a separate process. The attached ordinance does not 
provide any change to the procedures currently associated with noise variances. A meeting has 
been scheduled on October 1, 2020 with representatives from County Administration, the 
Sheriff's Office, and the Department of Transportation and Development to discuss options and 
to form a proposal for consideration by the Board at a later meeting. 
 
RECOMMENDATION: 
 
Staff respectfully requests that the Board hold this public hearing and schedule a second reading 
and public hearing of this ordinance on October 1, 2020, at 10 a.m. 
 
Respectfully submitted, 
 
 
Nate Boderman 
Assistant County Counsel 
 
Attachments:  
Proposed Ordinance with Exhibits A and B 
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ORDINANCE NO. ___________ 
 
 

An Ordinance Amending  
Clackamas County Code Chapter 6.05, Noise Control, 

Amending Clackamas County Code Chapter 2.07, Compliance Hearings 
Officer, and Amending Clackamas County Code Appendix B: Fines. 

 
WHEREAS, the Board finds that it is in the public’s interest to regulate 

noise in order to enhance public safety and livability; and 
 
WHEREAS, the Board of Commissioners of Clackamas County finds that 

amendments are warranted to the County’s existing noise control regulations in 
order to allow for more effective enforcement and to improve consistency with 
other sections of the County’s Code; and 

 
WHEREAS, the Board finds that an amendment to the County’s fine 

schedule is warranted for purposes of clarifying the amount of a fine that should 
be imposed in connection with a citation for a violation of Chapter 6.05. 

 
Now, therefore, the Board of Commissioners of Clackamas County 

ordains as follows: 
 
Section 1: Chapter 6.05 of the Clackamas County Code is hereby amended 
as shown on Exhibit “A” and Exhibit “B”, which are attached hereto and 
incorporated herein by this reference. 
 
Section 2: Chapter 2.07 of the Clackamas County Code is hereby amended to 
add a reference to Chapter 6.05, Noise Control, in the second paragraph of 
Section 2.07.010 for purposes of clarifying that enforcement of the Noise Control 
Chapter shall be processed under the provisions of Chapter 2.07. 
 
Section 3: Appendix B of the Clackamas County Code is hereby amended to 
clarify the fine amount associated with a “Noise Control Violation” as follows: 
 
  1st Offense: $150 

2nd Offense: $300 
3rd Offense and every offense thereafter: $500 

 
Section 4:  Effective Date. This Ordinance shall take effect ninety (90) days after 
adoption. 
 
 
ADOPTED this ______ day of _____________, 2020. 
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BOARD OF COUNTY COMMISSIONERS 
 
____________________________________ 
Chair 
 
____________________________________ 
Recording Secretary 
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6.05  NOISE CONTROL 
 
 
6.05.010 Declaration Of Findings And Policy 

 
The Board of Commissioners for Clackamas County finds that excessive sound can and does 
constitute a hazard to the health, safety, welfare, and quality of life of residents of the County. 
While certain activities essential to the economic, social, political, educational and technical 
advancements of the citizens of the County necessarily require the production of sounds which 
may offend, disrupt, intrude or otherwise create hardship among the citizenry, the Board is 
obliged to impose some limitation and regulation upon the production of excessive sound as will 
reduce the deleterious effects thereof. 
 
Now, therefore, it is the policy of this Board to protect, preserve, and promote the health, safety, 
welfare, peace, and quiet of the citizens of Clackamas County through the reduction, control, and 
prevention of loud and raucous noise, or any noise which unreasonably disturbs, injures or 
endangers the comfort, repose, health, peace or safety; or causes public inconvenience, 
annoyance or alarm to reasonable persons of ordinary sensitivity.  prevent and regulate excessive 
sound wherever it is deemed to be harmful to the health, safety, welfare, and quality of life of 
citizens of Clackamas County. This chapter shall be liberally construed to effectuate that 
purpose.   
[Codified by Ord. 05-2000, 7/13/00] 
 
6.05.020 Definitions 

 
The following terms and definitions shall apply herein unless the context requires otherwise: 
A. DWELLING means a building, or portion thereof, which contains one or more rooms 

designed for residential occupancy. A dwelling may be a residential trailer or a 
manufactured dwelling but not a recreational vehicle. 

B. “EmergencyEMERGENCY” means any occurrence or set of circumstances involving 
actual or imminent physical trauma or property damage demanding immediate attention. 

 “Emergency workEMERGENCY WORK” means any work performed to prevent or 
alleviate physical trauma or property damage, whether actually caused or threatened by 
an emergency, or work by private or public utilities in restoring service. 

 “Industrial and Commercial Districts” means any real property that is used for 
commercial and industrial activities provided that it is properly zoned, or is legally 
nonconforming, for commercial or industrial use in accordance with the terms and maps 
of the Clackamas County Zoning and Development Chapter. 

C.  
A.D. INDUSTRIAL or COMMERCIAL ORGANIZATIONS or WORKERS those industrial 

or commercial sound sources of sound which are subject to noise regulation by the State 
of Oregon Department of Environmental Quality; 

B.E.  NOISE SENSITIVE”Noise Sensitive UNIT AreaNOISE SENSITIVE AREA” any 
building or portion thereof, currently and regularly used for the overnight accommodation 
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of persons, including,includes, but is not limited to, dwellings and real property normally 
used for sleeping or normally used as a school, church, hospital, nursing home or public 
library. individual residential units, individual apartments, hospitals, and nursing homes; 

F. PERSON includes, in addition to any individual, any public or private corporation, 
association, partnership, or other legally recognized public or private entity; 

G. “Plainly audiblePLAINLY AUDIBLE” means any sound that can be detected by a 
reasonable person of ordinary sensitivities using their unaided hearing faculties. 

H. “Public right of WayPUBLIC RIGHT OF WAY” means any street, avenue, boulevard, 
highway, sidewalk, alley, or similar place normally accessible to the public which is 
owned or controlled by a government entitylegal use or right of passage, given to the 
public, over a strip of ground under the jurisdiction of county, state, or federal agencies. 

I. “Public SpacePUBLIC SPACE” means any real property or structures on real property, 
owned by a government entity and normally accessible to the public, including but not 
limited to parks and other recreational areas. 

C.  
“Residential district” means any real property that contains a structure or building in 
which one or more persons reside, provided that the structure or building is properly 
zoned, or is legally nonconforming, for residential use in accordance with the terms and 
maps of the Clackamas County Zoning and Development Chapter. 

D.J. SHERIFF the Sheriff of Clackamas County or the Sheriff’s designee; and 
E.K. SOUND SOURCE includes, but is not limited to, 

1. Loudspeakers, public address systems; 
2. Radios, tape recorders and/or tape players, phonographs, television sets, stereo 

systems including those installed in a vehicle; 
3. Musical instruments, amplified or un-amplified; 
4. Sirens, bells; 
5. Vehicle engines or exhausts, when the vehicle is not on a public right-of-way; 
6. Motorboats; 
7. Vehicle tires, when caused to squeal by excessive speed or acceleration; 
8. Tools, including drills, chain saws, lawnmowers, saws, hammers, and similar 

tools, but only between 10 p.m., and 76 a.m. of the following day; 
9.  Heat pumps, air conditioning units, generators, blowers and refrigeration units, 

including those mounted on vehicles; and, 
10. Animals located in urban residential zoning districts. 

F.L. URBAN RESIDENTIAL ZONING DISTRICTS means that those zoning districts 
defined in the Clackamas County Zoning and Development Chapter: . The Urban Low 
Density Residential (R-2.5/R-5/R-7/R-8.5/R-10/R-15/R-20/R-30), Medium Density 
Residential (MR-l), High Density Residential (HJDR), Special High Density Residential 
(SHD), Planned Medium Density Residential (PMD), Medium High Density Residential 
(MR-2), Village Small Lot Residential (VR-4/VR-5), Village Townhouse (VTH), Village 
Apartment (VA), Regional Center High Density Residential (RCHDR), and any other 
similar urban residential zoning district defined after the enactment of this chapter. 

 “Utility Service” means the normal operation of utilities within the County, whether 
provided by the County or by another entity, including but not limited to water, 
wastewater, electricity, natural gas, telecommunications and garbage hauling. 

Formatted: Not Highlight
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G.M. VEHICLE means automobiles, motorcycles, motorbikes, go-karts, trucks, buses, and 
snowmobiles.   

[Codified by Ord. 05-2000, 7/13/00] 
 
6.05.030 General Prohibition 
 

A. No person shall make or continue to make: 
1. Any unreasonably loud or raucous noise; 
2. Any noise which unreasonably disturbs, injures, or endangers the comfort, repose, 

health, peace or safety of reasonable persons of ordinary sensitivity; or 
3. Any noise that is so harsh, prolonged, unnatural, or unusual in time or place as to 

occasion unreasonable discomfort to any persons within the vicinity of the location 
from which that noise emanates, or as to unreasonably interfere with the peace and 
comfort of neighbors or their guests, or operators or customers in places of business, 
or as to detrimentally or adversely affect such dwellings or places of business. 

B. Factors for determining whether a sound is unreasonably loud or raucous include, but are 
not limited to: 
1. The proximity of the sound to dwellings or noise sensitive areas; 
2. The land use, nature, and zoning of the area from which the sound emanates and the 

area where it is received or perceived; 
3. The time of day or night the sound occurs; 
4. The duration of the sound; and 
5. Whether the sound is recurrent, intermittent, or constant. 

 
6.05.040 Noises Specifically Prohibited 
X.XX.XXX  Noises Prohibited in Noise Sensitive Areas and Residential Areas.  A. It shall 
be a per se violation of this chapter for any person to produce or permit to be produced, from a 
sound source either owned and operated by them or under their control, sound which exceeds: 

1. 50 dBA at any time between 10 p.m., and 7 a.m. the following day; or, 
2. 60 dBA at any time between 7 a.m. and 10 p.m.. 

 The following acts are declared per se violations of this ordinancechapter based upon a 
reasonable person standard.  The enumeration does not constitute an exclusive list: 

B.  
1.  Unreasonable Noises:  The unreasonable making of, or knowingly and unreasonably 

permitting to be made, any unreasonably loud, boisterous, or unusual noise, 
disturbance, commotion, or vibration in any boarding facility, dwelling, place of 
business or other structure, or upon any public streetright of way, parkpublic space or 
other place or building.  The ordinary and usual sounds, noises, commotion or 
vibration incidental to the operation of these places when conducted in accordance 
with the usual standards of practice and in a manner which will not unreasonably 
disturb the peace and comfort of adjacent noise sensitive areas or which will not 
detrimentally affect the operators of adjacent places of business are exempt from this 
provision. 

2. Vehicle, Horns, Signaling Devices, and Similar Devices:  The sounding of any horn, 
signaling device, or other similar device on any vehicle on any right of way or in the 
public space of the County, for more than ten consecutive seconds.  The sounding of 
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any horn, signaling device, or other similar device, as a danger warning is exempt 
from this prohibition. 

3. Non-Emergency Signaling Devices:  Sounding any amplified signal from any bell, 
chime, siren, whistle or similar device, intended primarily for non-emergency 
purposes, from any place for more than ten consecutive seconds in any hourly period. 

Emergency Signaling Devices:  The intentional sounding or permitting the sounding outdoors 
of any emergency signaling device including fire, burglar, civil defense alarm, car alarm, 
siren, whistle, or similar emergency signaling device, except in an emergency or except as 
provided by the following: 

 The testing of any emergency signaling device shall occur between 7 a.m. and 7 p.m. 
Any testing shall use only the minimum cycle test time.  In no case shall such test 
time exceed five minutes.  Testing of the emergency signaling system shall not occur 
more than once in each calendar month. 

4. Sounding or permitting the sound of any exterior burglar of fire alarm or any motor 
vehicle burglar alarm, shall terminate within 15 minutes of activation unless an 
emergency exists.  If a false or accidental activation of an alarm occurs more than 
twice in a calendar month, the owner or person responsible for the alarm shall be in 
violation of this ordinance.. 

5. Radios, Televisions, Boomboxes, Phonographs, Stereos, Musical Instruments and 
Similar Devices:  The use or operation of a radio, television, boombox, stereo, 
musical instrument, or similar device, including but not limited to computers, mp3 
players, and cellular phones, that produces or reproduces sound in a manner that is 
plainly audible to any person other than the player(s) or operator(s) of the device, and 
those who are voluntarily listening to the sound, and which unreasonably disturbs the 
peace, quiet, and comfort of neighbors as received or perceived in dwellings or noise 
sensitive areas andor passer-bys, or is plainly audible at a distance of 50 feet from any 
person in a noise sensitive area.  The use or operation of a radio, television, boombox, 
stereo, musical instrument or similar device that produces or reproduces sound in a 
manner that is plainly audible to any person other than the player(s) or operator(s) of 
the device, and those who are voluntarily listening to the sound, and unreasonably 
disturbs the peace, quiet and comfort of neighbors in residential sensitive areas, 
including multi-family or single family dwellings. 

6. Loudspeakers, Amplifiers, Public Address Systems and Similar Devices:  The 
unreasonably loud and raucous use or operation of a loudspeaker, amplifier, public 
address system, or other device for producing or reproducing sound between the 
hours of 10 p.m. and 7 a.m. on weekdaysthe following day , and 10 p.m. and 10 a.m. 
on weekends and recognized County holidays in the following areas: 
a.  Within or adjacentin proximity to residential dwellings or noise sensitive areas. 
b. Within the public space if the sound is plainly audible across the real property line 

of the public space from which the sound emanates, and is unreasonably loud. 
  
 This provision shall not apply to any public performance, gathering, or parade for 

which a permit has been obtained from the County or for with the County is hosting. 
  
7. Yelling, Shouting and Similar Activities:  Yelling, shouting, hooting, whistling or 

singing received or perceived in residential dwellings,or noise sensitive areas or in 
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public places, between the hours of 10 p.m., and 7 a.m. the following day, or at any 
time or place so as to unreasonably disturb the quiet, comfort, or repose of reasonable 
persons of ordinary sensitivities.  This section is to be applied only to those situations 
where the disturbance is not a result of the content of the communication but due to 
the volume, duration, location, timing, or other factors not based on content. 

8. Animals and Birds:  Within urban residential zoning districts, Uunreasonably loud 
and raucous noise emitted by an animal or bird for which a person is responsible.  A 
person is responsible for an animal if the person owns, controls, or otherwise cares for 
the animal or bird. 

9. Dogs: Any dog that unreasonably causes annoyance, alarm or noise disturbance in 
violation of the Clackamas County Animal Licensing, Services, and Enforcement 
Chapter 5.01. 

 Loading or Unloading Merchandise, Materials, Equipment:  The creation of 
unreasonably loud, raucous and excessive noise relating to the loading or unloading 
of any vehicle at a place of business or residence. 

10.  
11. Construction or Repair of Buildings, Excavation of Streets and Highways:  The 

construction, demolition, alteration, or repair of any building or the excavation of 
streets and highways other than between the hours of 7 a.m. and 107 p.m. on 
weekdays.   

 In cases of emergency, construction or repair noises are exempt from this provision.  
In non-emergency situations, the County Administrator/Manager may issue a permit, 
upon application if the County Administrator/Manager determines that the public 
health and safety, as affected by loud and raucous noise is caused by construction or 
repair of buildings or excavation of streets and highways between the hours or 7 p.m. 
and 7 a.m. will not be impaired, and if the County Administrator/Manager further 
determines that loss or inconvenience would otherwise result.  The permit shall grant 
permission in non-emergency cases for a period of not more than thirty days.  The 
permit may be renewed once for a period of thirty days or less. 

12. Blowers, and Similar Devices:  In residential or noise sensitive areas, Bbetween the 
hours of 107 p.m. and 7 a.m. the following day, the operation of any noise-creating 
blower, power fan, or any internal combustion engine, the operation of which causes 
noise due to the explosion of operating gases or fluids, provided that the noise is 
unreasonably loud and is received or perceived in dwellings or noise sensitive 
areasraucous and can be heard across the property line of the property from which it 
emanates. 

13. Commercial Establishments Adjacent to Residential PropertyDwellings: 
Unreasonably loud and raucous noise from the premises of any commercial 
establishment, including any outdoor area which is part of or under control of the 
establishment, between the hours of 10 p.m. and 7 a.m. that is plainly audible at a 
distance of five feet from any residential propertydwelling. 
 
 

6.05.0406.05.050 Sound Measurement 
 

A. Any dBA mMeasurements taken shall be made with a sound level meter. The sound level 
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meter shall be an instrument in good operating condition, meeting the requirements of a 
Type I or Type II meter, as specified in ANSI Standard 1.4-1971. For purposes of this 
chapter, a sound level meter shall contain at least an A weighted scale, and both fast and 
slow meter response capability. 

B. Personnel making measurements shall have completed training in the use of the sound 
level meter, and measurement procedures consistent with that training shall be followed. 

C. Measurements may only be made inside of a noise sensitive unit occupied by a person 
making a complaint under this chapter at, or within, three (3) feet of a closed window or 
closed door of a noise sensitive unit, occupied by a person making a complaint under this 
chapter. 

D. All measurements made pursuant to this chapter shall comply with the provisions of this 
section.   

[Codified by Ord. 05-2000, 7/13/00] 
 
6.05.050 Prohibitions 

 
 It shall be a violation of this chapter for any person to produce or permit to be produced, 

from a sound source either owned and operated by them or under their control, sound 
which, when measured at or within three feet of a window or door of a noise sensitive 
unit occupied by a person making a complaint under this chapter, exceeds: 
0. 50 dBA at any time between 10 p.m. and 7 a.m. the following day; or, 
0. 60 dBA at any time between 7 a.m. and 10 p.m. the same day. 

I. When the sound is emitted from a motorboat it shall not be subject to the standards above 
but a violation shall be established where the sound exceeds 75 dBA as measured on 
shore, provided that the measurement be taken no closer than 150 feet from the boat. 
Where a measurement is taken from a distance close than 150 feet, a violation shall be 
established where the sound exceeds 84 dBA measured no closer than 50 feet from the 
boat. Motorboats shall not be operated on public waterways within the County unless 
equipped with a functioning underwater exhaust, muffler, or system which continuously 
pipes water into the exhaust line, except as may be permitted under ORS 830.260.   

[Codified by Ord. 05-2000, 7/13/00] 
 

6.05.060 Exceptions 
 

Notwithstanding 6.058.040, the following exceptions from this chapter are permitted when 
conditions therefor are met: 
A. Sounds caused by organized athletic, religious, educational, civic or racing activities on 

property generally used for such purposes, including stadiums, parks, schools, churches, 
athletic fields, race tracks, airports and waterways, between the hours of 7:00 a.m. and 
101:00 p.m. the same day; 

B. Sounds caused by emergency work, or by the ordinary and accepted use of emergency 
equipment, vehicles and apparatus in response to an emergency, whether or not such 
work is performed or equipment is used by a public or private agency, upon public or 
private property;  

C. Sounds caused by sources regulated as to sound production by federal law, including, but 
not limited to, sounds caused by railroad, aircraft or commercially licensed watercraft 
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operations; 
D. Sounds caused by bona fide use of emergency warning devices and alarm systems 

authorized by the Clackamas County Burglary and Robbery Alarm Permit Chapter 
6.098.07 or successor provisions; 

E. Sounds caused by blasting activities when performed under a permit issued by 
appropriate governmental authorities and only between the hours of 9 a.m. and 4 p.m. 
excluding weekends, unless such permit expressly authorizes otherwise; 

F. Sounds caused by industrial, commercial, timber-harvesting, or utility organizations or 
workers during their normal operations; 

G. Sounds caused by animals associated with agricultural operations, animal husbandry, or 
agricultural operations, when the source of such sound is located outside of urban 
residential zoning districts as defined by the Clackamas County Zoning and Development 
Chapter; 

H. Sounds caused by motor vehicles operated on a public roadsright of way, which are 
regulated by state law (ORS 815.250) which the Sheriff has a mandate to enforce, and 
which are not otherwise prohibited by 6.05.040(B)(2) or (B)(4); or, 

I. Sounds caused by construction activity or by tools, including drills, chain saws, 
lawnmowers, saws, hammers, and similar tools, between the hours of 76 a.m. to 10 p.m. 
of the same day;.   

J. Repair or excavations of bridges, streets or highways by or on behalf of the County, the 
State or the federal government, between the hours of 107 p.m., and 7 a.m. the following 
day, when the public welfare and convenience renders it impractical to perform the work 
between 7 a.m. and 107 p.m.; 

K. Outdoor gatherings, public dances, shows, sporting events and other similar outdoor 
events, provided that a permit has been obtained from the appropriate permitting 
authority or is being sponsored or hosted by the County;. 

L. Noise emanating from the combustion, detonation, or concussion caused by using 
fireworks or other similar devices from July 1 until July 5 of each year;. 

I.M. When the sound is emitted from a motorboat it shall not be subject to the standards above 
but a violation shall be established where the sound exceeds 75 dBA as measured on 
shore, provided that the measurement be taken no closer than 150 feet from the boat. 
Where a measurement is taken from a distance close than 150 feet, a violation shall be 
established where the sound exceeds 84 dBA measured no closer than 50 feet from the 
boat. Motorboats shall not be operated on public waterways within the County unless 
equipped with a functioning underwater exhaust, muffler, or system which continuously 
pipes water into the exhaust line, except as may be permitted under ORS 830.260. 

[Codified by Ord. 05-2000, 7/13/00] 
 
6.05.070 Variances 

 
Any person who is planning the operation of a sound source which may violate any provision of 
this chapter, may apply to the Sheriff for a variance from such provision. 
A. Application. The application shall state the provision from which a variance is being 

sought, the period of time for which the variance is to apply, the reason for which the 
variance is sought and any other supporting information which the Sheriff may 
reasonably require. 
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B. Review Considerations. The Sheriff shall consider: 
1. The nature and duration of the sound emitted; 
2. Whether the public health, safety or welfare is endangered;  
3. If compliance with this chapter would produce a benefit to the public; and, 
4. Whether previous permits have been issued and the applicant’s record of 

compliance. 
C. Time Duration of Variance.  A variance may be granted for a specific time interval only. 
D. The Sheriff shall within ten (10) days deny the application, approve it, or approve it 

subject to conditions. 
E. The Sheriff’s decision may be appealed to the Board of County Commissioners. Notice 

of Appeal must be delivered to the Board of County Commissioners within thirty (30) 
days from the date of the Sheriff’s decision. The Board shall review the application de 
novo and within fifteen (15) days, deny the application, approve it, or approve it subject 
to conditions. 

F. The authority granting the variance may at any time before or during the operation of any 
variance revoke the variance for good cause.   

[Codified by Ord. 05-2000, 7/13/00] 
 
6.05.080 Chapter Is Additional To Other Law 

 
The provisions of this chapter shall be cumulative and non-exclusive. It shall not affect any other 
claim, cause of action or remedy; nor, unless specifically provided, shall it be deemed to repeal, 
amend or modify any law, ordinance or regulation relating to noise or sound, but shall be deemed 
additional to existing legislation and common law on such subject. 
 
Such existing legislation includes exhaust system and sound emission standards for motor 
vehicles operated on public roads set forth by ORS 815.250 and OAR 340-35-030. Existing 
legislation also includes exhaust system standards for motorboats set forth by ORS 830.260. The 
Sheriff has a mandate to enforce ORS 815.250 and 830.260.  [Codified by Ord. 05-2000, 
7/13/00] 
 
6.05.090 Administration And Enforcement 

 
A. The Sheriff for Clackamas County shall administer, supervise, and perform all acts 

necessary to enforce this chapter. As applicable, Code Section 2.07 shall govern the 
procedure associated with any compliance hearing. 

B. Citation: whenever a person produces or permits to be produced sound which is found in 
violation of, or contrary to, any provision of this chapter, that person may be issued a 
citation. 

C. Unsworn persons may be utilized, as the Sheriff deems necessary, to issue citations for 
violation of this chapter, under the provisions of ORS 204.635. 

D. Forms of Citation: the form for the citation to be issued under this chapter shall contain 
the following: a description of the specific violation alleged, the name and address of the 
person producing or permitting the violation, the description of the sound source, the time 
and place of the occurrence of the violation, the name and address of the office of the 
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Sheriff, a form for admitting or denying the violation as provided by subsection F of this 
section, and a schedule of the forfeiture amounts for specific violations. 

E. Upon citation of a person for a violation of this chapter, the person issuing the citation 
may seize the offending sound source as evidence. It is the intent of this chapter to avoid 
such seizures except where the person being cited has received two previous citations 
within the previous six- (6) months for the same or similar sound source. The previous 
citations may, but need not, occur on the same date as the citation, which prompts the 
seizure. 

6. A person who receives a citation for violation of this chapter shall respond within 
fourteen (14) days of the issuance of the citation by payment of any penalties established 
under this chapter, or by requesting a hearing as provided in subsections G and H of this 
sectionCounty Code Section 2.07.040. 

F.  
A. The nNotice of hHearing and the procedure associated with the compliance hearing is 
subject to those provisions of County Code Section 2.07. : a person who receives a citation for 
violation of this chapter may deny all or part of the alleged violation by completing an 
appropriate response form, attached to the citation, and mailing or delivering it to the Sheriff’s 
office, as indicated on the citation. Upon receipt, the Sheriff’s office shall forward the form to 
the office of the hearing officer, who shall establish a time and place for the hearing and provide 
notice of it to the person who received the citation. Notice of the time and place of the hearing 
shall be made by mailing the notice to the address designated by the person who received the 
citation. The notice shall be sent by regular first class mail. 

B.  Hearings Officer: the Board of County Commissioners shall appoint a quasi-judicial 
hearing officer or officers to hear and determine cases of alleged violations of this 
chapter. The hearing officer may establish a schedule of the amounts of forfeiture for 
violations with the approval of the Board of County Commissioners. 

3. Every hearing to determine whether this chapter has been violated shall be held before a 
hearing officer. The hearing officer may prescribe procedures for the conduct of such 
hearings. 

4. Evidence, including rebuttal evidence, may be presented at the hearing and shall be 
limited to that which is relevant to the violation alleged. 

5. The hearing officer has the authority to administer oaths and take the testimony of 
witnesses. The hearings officer may issue subpoenas in accordance with Oregon Rule of 
Civil Procedure 55, provided that if the person who receives a citation desires that 
witnesses be ordered to appear by subpoena, he must so request in writing either at the 
time response is made to the citation or subsequently by mail at any time before five (5) 
days prior to the scheduled hearing. A deposit for each witness in an amount set by 
resolution of the Board of County Commissioners shall accompany the request, such 
deposit to be refunded if no forfeiture is assessed or if the total witness cost is less than 
the amount deposited. Witnesses appearing by subpoena shall be allowed the same fees 
and mileage as allowed in civil cases in district court. If a forfeiture is declared, the 
person ordered to forfeit shall also be ordered to pay all witness fees.   

6. The parties shall have the right to cross-examine witnesses who testify. 
7.G. After due consideration of the evidence and arguments, the hearings officer shall 

determine whether the violation as alleged in the complaint the complaint has been 
established. If the violation has been established, the hearings officer shall issue a 
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decision including a brief statement of the findings of fact necessary to establish a 
violation and ordering the person to pay an appropriate forfeiture and witness costs, to be 
paid into the County General Fund. The decision and order may be oral and issued at the 
conclusion of the hearing, but in all cases must be recorded in the record of the hearing. 

G.H. In addition to any other enforcement procedures, the Board of County Commissioners 
may, upon its own motion, or upon receipt of a petition requesting hearing by the Board, 
issue its order to the person producing or permitting to be produced, the sound which 
allegedly violates this chapter, to appear before the Board and show cause why the Board 
should not declare the sound a violation of this chapter and order the violation abated. 
Noncompliance with the order may result in the Board referring the matter to the County 
Counsel for enforcement. 

H.I. An attorney at any hearing may represent a person who receives a citation or an order to 
show cause, provided that in the case of representation by an attorney, the person gives 
one (1) day of written notice to the hearings officer or Board of County Commissioners 
so that the County may, at its option, arrange for representation by an attorney on its 
behalf. 

I.J. County Counsel may prosecute or bring a civil action against violators of this chapter, or 
those who fail to comply with the hearing procedure, or an order of the Hearings Officer 
or Board. Such action shall be brought or pursued in the District or Circuit Court of the 
State of Oregon.   

[Codified by Ord. 05-2000, 7/13/00; Amended by Ord. 05-2003, 3/13/03] 
 

6.05.0100 Penalties 
 

Violation of this chapter shall be punishable by a penalty or fine in an amount set by resolution 
of the Board of County Commissioners.   
[Codified by Ord. 05-2000, 7/13/00; Amended by Ord. 5-2003, 3-13-03] 
 
6.05.110 Payment 

 
Payment of all fines under this chapter shall be made by mailing or delivering the response form 
attached to the citation accompanied by a check or money order for the amount of the fine to the 
Sheriff’s Office at 2223 5. Kaen Road, Oregon City, Oregon 970459101 SE Sunnybrook Blvd, 
Clackamas, OR 97015.   
[Codified by Ord. 05-2000, 7/13/00] 
 



6.05  NOISE CONTROL 

6.05.010 Declaration Of Findings And Policy 

The Board of Commissioners for Clackamas County finds that excessive sound can and does 
constitute a hazard to the health, safety, welfare, and quality of life of residents of the County. 
While certain activities essential to the economic, social, political, educational and technical 
advancements of the citizens of the County necessarily require the production of sounds which 
may offend, disrupt, intrude or otherwise create hardship among the citizenry, the Board is 
obliged to impose some limitation and regulation upon the production of excessive sound as will 
reduce the deleterious effects thereof. 

Now, therefore, it is the policy of this Board to protect, preserve, and promote the health, safety, 
welfare, peace, and quiet of the citizens of Clackamas County through the reduction, control, and 
prevention of loud and raucous noise, or any noise which unreasonably disturbs, injures or 
endangers the comfort, repose, health, peace or safety; or causes public inconvenience, 
annoyance or alarm to reasonable persons of ordinary sensitivity.  .   
[Codified by Ord. 05-2000, 7/13/00] 

6.05.020 Definitions 

The following terms and definitions shall apply herein unless the context requires otherwise: 
A. DWELLING means a building, or portion thereof, which contains one or more rooms

designed for residential occupancy. A dwelling may be a residential trailer or a
manufactured dwelling but not a recreational vehicle.

B. EMERGENCY means any occurrence or set of circumstances involving actual or
imminent physical trauma or property damage demanding immediate attention.

C. EMERGENCY WORK means any work performed to prevent or alleviate physical
trauma or property damage, whether actually caused or threatened by an emergency, or
work by private or public utilities in restoring service.

D. INDUSTRIAL or COMMERCIAL ORGANIZATIONS or WORKERS those industrial
or commercial sound sources which are subject to noise regulation by the State of Oregon
Department of Environmental Quality;

E. NOISE SENSITIVE AREA includes, but is not limited to, dwellings and real property
normally used as a school, church, hospital, nursing home or public library;

F. PERSON includes, in addition to any individual, any public or private corporation,
association, partnership, or other legally recognized public or private entity;

G. PLAINLY AUDIBLE means any sound that can be detected by a reasonable person of
ordinary sensitivities using their unaided hearing faculties.

H. PUBLIC RIGHT OF WAY means any legal use or right of passage, given to the public,
over a strip of ground under the jurisdiction of county, state, or federal agencies.

I. PUBLIC SPACE means any real property or structures on real property, owned by a
government entity and normally accessible to the public, including but not limited to
parks and other recreational areas.
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J. SHERIFF the Sheriff of Clackamas County or the Sheriff’s designee; and
K. SOUND SOURCE includes, but is not limited to,

1. Loudspeakers, public address systems;
2. Radios, tape recorders and/or tape players, phonographs, television sets, stereo

systems including those installed in a vehicle;
3. Musical instruments, amplified or un-amplified;
4. Sirens, bells;
5. Vehicle engines or exhausts, when the vehicle is not on a public right-of-way;
6. Motorboats;
7. Vehicle tires, when caused to squeal by excessive speed or acceleration;
8. Tools, including drills, chain saws, lawnmowers, saws, hammers, and similar

tools, but only between 10 p.m., and 7 a.m. of the following day;
9. Heat pumps, air conditioning units, generators, blowers and refrigeration units,

including those mounted on vehicles; and,
10. Animals located in urban residential zoning districts.

L. URBAN RESIDENTIAL ZONING DISTRICTS means that those zoning districts
defined in the Clackamas County Zoning and Development Chapter: Urban Low Density
Residential (R-2.5/R-5/R-7/R-8.5/R-10/R-15/R-20/R-30), Medium Density Residential
(MR-l), High Density Residential (HDR), Special High Density Residential (SHD),
Planned Medium Density Residential (PMD), Medium High Density Residential (MR-2),
Village Small Lot Residential (VR-4/VR-5), Village Townhouse (VTH), Village
Apartment (VA), Regional Center High Density Residential (RCHDR), and any other
similar urban residential zoning district defined after the enactment of this chapter.

M. VEHICLE means automobiles, motorcycles, motorbikes, go-karts, trucks, buses, and
snowmobiles.

[Codified by Ord. 05-2000, 7/13/00] 

6.05.030 General Prohibition 

A. No person shall make or continue to make:
1. Any unreasonably loud or raucous noise;
2. Any noise which unreasonably disturbs, injures, or endangers the comfort, repose,

health, peace or safety of reasonable persons of ordinary sensitivity; or
3. Any noise that is so harsh, prolonged, unnatural, or unusual in time or place as to

occasion unreasonable discomfort to any persons within the vicinity of the location
from which that noise emanates, or as to unreasonably interfere with the peace and
comfort of neighbors or their guests, or operators or customers in places of business,
or as to detrimentally or adversely affect such dwellings or places of business.

B. Factors for determining whether a sound is unreasonably loud or raucous include, but are
not limited to:
1. The proximity of the sound to dwellings or noise sensitive areas;
2. The land use, nature, and zoning of the area from which the sound emanates and the

area where it is received or perceived;
3. The time of day or night the sound occurs;
4. The duration of the sound; and
5. Whether the sound is recurrent, intermittent, or constant.
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6.05.040 Noises Specifically Prohibited 
A. It shall be a per se violation of this chapter for any person to produce or permit to be
produced, from a sound source either owned and operated by them or under their control, sound
which exceeds:

1. 50 dBA at any time between 10 p.m., and 7 a.m. the following day; or,
2. 60 dBA at any time between 7 a.m. and 10 p.m..

B. The following acts are declared per se violations of this chapter based upon a reasonable
person standard.  The enumeration does not constitute an exclusive list:
1. Unreasonable Noises:  The unreasonable making of, or knowingly and unreasonably

permitting to be made, any unreasonably loud, boisterous, or unusual noise,
disturbance, commotion, or vibration in any boarding facility, dwelling, place of
business or other structure, or upon any public right of way, public space or other
place or building.  The ordinary and usual sounds, noises, commotion or vibration
incidental to the operation of these places when conducted in accordance with the
usual standards of practice and in a manner which will not unreasonably disturb the
peace and comfort of adjacent noise sensitive areas or which will not detrimentally
affect the operators of adjacent places of business are exempt from this provision.

2. Vehicle, Horns, Signaling Devices, and Similar Devices:  The sounding of any horn,
signaling device, or other similar device on any vehicle on any right of way or in the
public space of the County, for more than ten consecutive seconds.  The sounding of
any horn, signaling device, or other similar device, as a danger warning is exempt
from this prohibition.

3. Non-Emergency Signaling Devices:  Sounding any amplified signal from any bell,
chime, siren, whistle or similar device, intended primarily for non-emergency
purposes, from any place for more than ten consecutive seconds in any hourly period.

4. Emergency Signaling Devices:  The intentional sounding or permitting the sounding
outdoors of any emergency signaling device including fire, burglar, civil defense
alarm, car alarm, siren, whistle, or similar emergency signaling device, except in an
emergency.

5. Radios, Televisions, Stereos, Musical Instruments and Similar Devices:  The use or
operation of a radio, television, stereo, musical instrument, or similar device,
including but not limited to computers, mp3 players, and cellular phones, that
produces or reproduces sound in a manner that is plainly audible to any person other
than the player(s) or operator(s) of the device, and those who are voluntarily listening
to the sound, and which unreasonably disturbs the peace, quiet, and comfort of
neighbors as received or perceived in dwellings or noise sensitive areas or passer-bys,
or is plainly audible at a distance of 50 feet from any person in a noise sensitive area.

6. Loudspeakers, Amplifiers, Public Address Systems and Similar Devices:  The
unreasonably loud and raucous use or operation of a loudspeaker, amplifier, public
address system, or other device for producing or reproducing sound between the
hours of 10 p.m. and 7 a.m. the following day in the following areas:
a. Within or in proximity to dwellings or noise sensitive areas.
b. Within the public space if the sound is plainly audible across the real property line

of the public space from which the sound emanates, and is unreasonably loud.
7. Yelling, Shouting and Similar Activities:  Yelling, shouting, hooting, whistling or
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singing received or perceived in dwellings, noise sensitive areas or in public places, 
between the hours of 10 p.m., and 7 a.m. the following day, or at any time or place so 
as to unreasonably disturb the quiet, comfort, or repose of reasonable persons of 
ordinary sensitivities.  This section is to be applied only to those situations where the 
disturbance is not a result of the content of the communication but due to the volume, 
duration, location, timing, or other factors not based on content. 

8. Animals and Birds:  Within urban residential zoning districts, unreasonably loud and
raucous noise emitted by an animal or bird for which a person is responsible.  A
person is responsible for an animal if the person owns, controls, or otherwise cares for
the animal or bird.

9. Dogs: Any dog that unreasonably causes annoyance, alarm or noise disturbance in
violation of the Clackamas County Animal Licensing, Services, and Enforcement
Chapter 5.01.

10. Loading or Unloading Merchandise, Materials, Equipment:  The creation of
unreasonably loud, raucous and excessive noise relating to the loading or unloading
of any vehicle at a place of business or residence.

11. Construction or Repair of Buildings, Excavation of Streets and Highways:  The
construction, demolition, alteration, or repair of any building or the excavation of
streets and highways other than between the hours of 7 a.m. and 10 p.m..

12. Blowers, and Similar Devices:  Between the hours of 10 p.m. and 7 a.m. the
following day, the operation of any noise-creating blower, power fan, or any internal
combustion engine, the operation of which causes noise due to the explosion of
operating gases or fluids, provided that the noise is unreasonably loud and is received
or perceived in dwellings or noise sensitive areas.

13. Commercial Establishments Adjacent to Dwellings: Unreasonably loud and raucous
noise from the premises of any commercial establishment, including any outdoor area
which is part of or under control of the establishment, between the hours of 10 p.m.
and 7 a.m. that is plainly audible at a distance of five feet from any dwelling.

6.05.050 Sound Measurement 

A. Any dBA measurements taken shall be made with a sound level meter. The sound level
meter shall be an instrument in good operating condition, meeting the requirements of a
Type I or Type II meter, as specified in ANSI Standard 1.4-1971. For purposes of this
chapter, a sound level meter shall contain at least an A weighted scale, and both fast and
slow meter response capability.

B. Personnel making measurements shall have completed training in the use of the sound
level meter, and measurement procedures consistent with that training shall be followed.

C. Measurements may only be made inside of a noise sensitive unit occupied by a person
making a complaint under this chapter at, or within, three (3) feet of a closed window or
closed door.

D. All measurements made pursuant to this chapter shall comply with the provisions of this
section.

[Codified by Ord. 05-2000, 7/13/00] 
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6.05.060 Exceptions 

Notwithstanding 6.05.040, the following exceptions from this chapter are permitted when 
conditions therefor are met: 
A. Sounds caused by organized athletic, religious, educational, civic or racing activities on

property generally used for such purposes, including stadiums, parks, schools, churches,
athletic fields, race tracks, airports and waterways, between the hours of 7:00 a.m. and
10:00 p.m. the same day;

B. Sounds caused by emergency work, or by the ordinary and accepted use of equipment,
vehicles and apparatus in response to an emergency, whether or not such work is
performed or equipment is used by a public or private agency, upon public or private
property;

C. Sounds caused by sources regulated as to sound production by federal law, including, but
not limited to, sounds caused by railroad, aircraft or commercially licensed watercraft
operations;

D. Sounds caused by bona fide use of emergency warning devices and alarm systems
authorized by the Clackamas County Alarm Permit Chapter 8.07 or successor provisions;

E. Sounds caused by blasting activities when performed under a permit issued by
appropriate governmental authorities and only between the hours of 9 a.m. and 4 p.m.
excluding weekends, unless such permit expressly authorizes otherwise;

F. Sounds caused by industrial, commercial, timber-harvesting, or utility organizations or
workers during their normal operations;

G. Sounds caused by animals associated with agricultural operations, animal husbandry, or
agricultural operations;

H. Sounds caused by motor vehicles operated on a public right of way, which are regulated
by state law (ORS 815.250) which the Sheriff has a mandate to enforce, and which are
not otherwise prohibited by 6.05.040(B)(2) or (B)(4);

I. Sounds caused by construction activity or by tools, including drills, chain saws,
lawnmowers, saws, hammers, and similar tools, between the hours of 7 a.m. to 10 p.m. of
the same day;

J. Repair or excavations of bridges, streets or highways by or on behalf of the County, the
State or the federal government, between the hours of 10 p.m., and 7 a.m. the following
day, when the public welfare and convenience renders it impractical to perform the work
between 7 a.m. and 10 p.m.;

K. Outdoor gatherings, public dances, shows, sporting events and other similar outdoor
events, provided that a permit has been obtained from the appropriate permitting
authority or is being sponsored or hosted by the County;

L. Noise emanating from the combustion, detonation, or concussion caused by using
fireworks or other similar devices from July 1 until July 5 of each year;

M. When the sound is emitted from a motorboat it shall not be subject to the standards above
but a violation shall be established where the sound exceeds 75 dBA as measured on
shore, provided that the measurement be taken no closer than 150 feet from the boat.
Where a measurement is taken from a distance close than 150 feet, a violation shall be
established where the sound exceeds 84 dBA measured no closer than 50 feet from the
boat. Motorboats shall not be operated on public waterways within the County unless
equipped with a functioning underwater exhaust, muffler, or system which continuously
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pipes water into the exhaust line, except as may be permitted under ORS 830.260. 
[Codified by Ord. 05-2000, 7/13/00] 

6.05.070 Variances 

Any person who is planning the operation of a sound source which may violate any provision of 
this chapter, may apply to the Sheriff for a variance from such provision. 
A. Application. The application shall state the provision from which a variance is being

sought, the period of time for which the variance is to apply, the reason for which the
variance is sought and any other supporting information which the Sheriff may
reasonably require.

B. Review Considerations. The Sheriff shall consider:
1. The nature and duration of the sound emitted;
2. Whether the public health, safety or welfare is endangered;
3. If compliance with this chapter would produce a benefit to the public; and,
4. Whether previous permits have been issued and the applicant’s record of

compliance.
C. Time Duration of Variance.  A variance may be granted for a specific time interval only.
D. The Sheriff shall within ten (10) days deny the application, approve it, or approve it

subject to conditions.
E. The Sheriff’s decision may be appealed to the Board of County Commissioners. Notice

of Appeal must be delivered to the Board of County Commissioners within thirty (30)
days from the date of the Sheriff’s decision. The Board shall review the application de
novo and within fifteen (15) days, deny the application, approve it, or approve it subject
to conditions.

F. The authority granting the variance may at any time before or during the operation of any
variance revoke the variance for good cause.

[Codified by Ord. 05-2000, 7/13/00] 

6.05.080 Chapter Is Additional To Other Law 

The provisions of this chapter shall be cumulative and non-exclusive. It shall not affect any other 
claim, cause of action or remedy; nor, unless specifically provided, shall it be deemed to repeal, 
amend or modify any law, ordinance or regulation relating to noise or sound, but shall be deemed 
additional to existing legislation and common law on such subject. 

Such existing legislation includes exhaust system and sound emission standards for motor 
vehicles operated on public roads set forth by ORS 815.250 and OAR 340-35-030. Existing 
legislation also includes exhaust system standards for motorboats set forth by ORS 830.260. The 
Sheriff has a mandate to enforce ORS 815.250 and 830.260.  [Codified by Ord. 05-2000, 
7/13/00] 

6.05.090 Administration And Enforcement 

A. The Sheriff for Clackamas County shall administer, supervise, and perform all acts
necessary to enforce this chapter. As applicable, Code Section 2.07 shall govern the
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procedure associated with any compliance hearing. 
B. Citation: whenever a person produces or permits to be produced sound which is found in

violation of, or contrary to, any provision of this chapter, that person may be issued a
citation.

C. Unsworn persons may be utilized, as the Sheriff deems necessary, to issue citations for
violation of this chapter, under the provisions of ORS 204.635.

D. Forms of Citation: the form for the citation to be issued under this chapter shall contain
the following: a description of the specific violation alleged, the name and address of the
person producing or permitting the violation, the description of the sound source, the time
and place of the occurrence of the violation, the name and address of the office of the
Sheriff, a form for admitting or denying the violation as provided by subsection F of this
section, and a schedule of the forfeiture amounts for specific violations.

E. Upon citation of a person for a violation of this chapter, the person issuing the citation
may seize the offending sound source as evidence. It is the intent of this chapter to avoid
such seizures except where the person being cited has received two previous citations
within the previous six- (6) months for the same or similar sound source. The previous
citations may, but need not, occur on the same date as the citation, which prompts the
seizure.

F. A person who receives a citation for violation of this chapter shall respond within
fourteen (14) days of the issuance of the citation by payment of any penalties established
under this chapter, or by requesting a hearing as provided in County Code Section
2.07.040.

G. The notice of hearing and the procedure associated with the compliance hearing is subject
to those provisions of County Code Section 2.07.

H. In addition to any other enforcement procedures, the Board of County Commissioners
may, upon its own motion, or upon receipt of a petition requesting hearing by the Board,
issue its order to the person producing or permitting to be produced, the sound which
allegedly violates this chapter, to appear before the Board and show cause why the Board
should not declare the sound a violation of this chapter and order the violation abated.
Noncompliance with the order may result in the Board referring the matter to the County
Counsel for enforcement.

I. An attorney at any hearing may represent a person who receives a citation or an order to
show cause, provided that in the case of representation by an attorney, the person gives
one (1) day of written notice to the hearings officer or Board of County Commissioners
so that the County may, at its option, arrange for representation by an attorney on its
behalf.

J. County Counsel may prosecute or bring a civil action against violators of this chapter, or
those who fail to comply with the hearing procedure, or an order of the Hearings Officer
or Board. Such action shall be brought or pursued in the District or Circuit Court of the
State of Oregon.

[Codified by Ord. 05-2000, 7/13/00; Amended by Ord. 05-2003, 3/13/03] 

6.05.0100 Penalties 

Violation of this chapter shall be punishable by a penalty or fine in an amount set by resolution 
of the Board of County Commissioners.   
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[Codified by Ord. 05-2000, 7/13/00; Amended by Ord. 5-2003, 3-13-03] 

6.05.110 Payment 

Payment of all fines under this chapter shall be made by mailing or delivering the response form 
attached to the citation accompanied by a check or money order for the amount of the fine to the 
Sheriff’s Office at 9101 SE Sunnybrook Blvd, Clackamas, OR 97015.   
[Codified by Ord. 05-2000, 7/13/00] 
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Health, Housing A 
&Human Services c:.a Richard Swift 

Director CLACKAMAS COUNTY 

September 17, 2020 

Board of County Commissioners 
Clackamas County 

Members of the Board: 

Approval of a Sub-recipient Agreement with Northwest Housing Alternatives (NHA) and the 
Community Development Division for 
ESG Funding for the Annie Ross House 

Purpose/ Outcome The Emergency Solutions Grant (ESG) program, as authorized by the U. S 
Department of Housing and Urban Development (HUD). This funding is to be 
used to improve and operate existing homeless shelters supporting individuals 
and families receivinQ homelessness assistance services. 

Dollar Amount and Emergency Solutions Grant (ESG) FY20 funds of $58,746 as a grant. 
Fiscal Impact No County General Funds are included in this Aqreement 
Funding Source U.S. Department of HousinQ and Urban Development ESG proQram funds 
Duration July 1, 2020 to June 30, 2021 
Previous Board This project was approved with the 2020 Action Plan approval on April 30, 
Action/ Review 2020. 
Strategic Plan Increase self-sufficiency for our clients. 
Alignment Ensure safe, healthy and secure communities. 
County Review The Subrecipient agreement was reviewed and approved by County Counsel 

1. September 1, 2020 
2. AN 

Procurement 1. Was the item processed through Procurement? yes D no ~ 
Review 2. Item is a Subrecipient that was processed through Finance Grant 

Manaqement 
Contact Person Mark Sirois, Manager - Community Development: 503-655-8359 
Contract No. H3S 9851 

BACKGROUND: The Community Development Division of the Health, Housing and Human 
Services Department requests the approval of a Sub-recipient Agreement for the purpose to 
prevent, prepare for, and respond to homelessness services at the Annie Ross House in 
Milwaukie, OR. In 2019 Northwest Housing Alternatives (NHA) applied for special Emergency 
Solutions Grant (ESG) funding to provide homelessness prevention and shelter services among 
individuals and families who are homeless or receiving homelessness assistance. 

PROJECT OVERVIEW: The Annie Ross House will provide emergency shelter services at a local 
shelter to households experiencing homelessness. 

It is expected that the funding under this ESG contract will assist approximately 60 homeless 
families with shelter services during the program year. 

Healthy Families. Strong Communities. 
2051 Kaen Road, Oregon City, OR 97045 •Phone (503) 650-5697 • Fax (503) 655-8677 

www.clackamas.us 



Page 2 - Staff Report 
#9851 Subrecipient Agreement - NHA 

RECOMMENDATION: We recommend the approval of this Sub-recipient Agreement and that 
Richard Swift H3S Director be authorized to sign on behalf of the Board of County Commissioners. 

Respectfully submitted, 

Qa =RM ... ~'~ 
Richard Swift, Director 
Health, Housing Human Services 



CLACKAMASCOUNT~OREGON 

#9851 SUBRECIPIENT GRANT AGREEMENT 21-005 

Project Name: ESG 2020 

Project Number: 

This Agreement is between Clackamas County, Oregon, acting by and through its 

Health, Housing and Human Services Department, Community Development Division ("COUNTY") 

and Northwest Housing Alternatives, Inc., ("SUBRECIPIENT"), an Oregon Nonprofit Organization. 

Clackamas Countv Data 

Grant Accountant: Ke'ala Adolpho Program Manager: Amv Counsi/ 

Clackamas County - Finance Clackamas County - Community Development 

2051 Kaen Road 2051 Kaen Road, Suite 245 

Oregon City, OR 97045 Oregon City, OR 97045 

Phone 503-7 42-5410 Phone 971-349-2949 

kadolpho@clackamas.us acounsill@clackamas.us 

Subrecipient Data 

Finance/Fiscal Representative: Vickie Howard Prooram Representative: Peter Rosenblatt 

Northwest Housing Alternatives, Inc. Northwest Housing Alternatives, Inc. 

2316 SE Willard Street 2316 SE Willard Street 

Milwaukie, OR 97222 Milwaukie, OR 97222 

Phone: 503-654-1007 ext.121 Phone: 503-654-1007 ext.103 Office 

Email: howard@nwhousing.org rosenblatt@nwhousing .org 

DUNS: 180757437 

RECITALS 

1. This Agreement is entered into between COUNTY and SUBRECIPIENT to provide a basis for a 
cooperative working relationship for the purpose of implementing the Emergency Solutions Grant 
program ("ESG") contained in Subpart B of Title IV of the Stewart B. McKinney Homeless Assistance Act, 
and regulations adopted under this Act at 24 CFR Part 576, dated October 26, 2011, as amended, and 
Public Law 100-77 as amended. The ESG program is designed to: improve existing homeless shelters; 
provide funds to operate emergency shelters, provide essential social services to homeless individuals; 
and, provide homeless prevention and rapid re-housing assistance. 

2. COUNTY has been awarded ESG funds from the United States Department of Housing and Urban 
Development ("HUD") authorized by Subpart B of Title IV of the McKinney-Vento Homeless Assistance 
Act42 U.S.C. 11371-11378. 

3. Funds provided by COUNTY shall be used for eligible operating and maintenance expenditures for Annie 
Ross House, in Milwaukie, OR. 

4. In response to a Congressional directive, HUD has required all recipients of Stewart B. McKinney 
Homeless Assistance Act funds to implement a Homeless Management Information System ("HMIS"). 
HMIS is a community-wide software solution that is designed to collect client-level information on the 
characteristics and service needs of youth experiencing homelessness. 
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NOW THEREFORE, according to the terms of this Subrecipient Grant Agreement (this "Agreement") the 
COUNTY and SUBRECIPIENT agree as follows: 

AGREEMENT 

1. Term and Effective Date. This Agreement becomes effective when it is signed by both Parties. The term 
of this Agreement is a period beginning July 1, 2020 and expires June 30, 2021, a total of twelve (12) 
months. 

2. Program. The Program is described in the attached Exhibit A: Subrecipient Statement of Program 
Objectives. SUBRECIPIENT agrees to carry out the program in accordance with the terms and conditions 
of this Agreement. 

3. Standards of Performance. SUBRECIPIENT shall perform all activities and programs in accordance with 
the requirements set forth in this Agreement and all applicable laws and regulations, including Subpart B of 
Title IV of the McKinney-Vento Homeless Assistance Act 42 U.S.C. 11371-11378. Furthermore, 
SUBRECIPIENT shall comply with the requirements of the ESG award number E20-UW-41-0003 that is 
the source of the grant funding, in addition to compliance with requirements of Title IV of the Code of 
Federal Regulations ("CFR"), Part 24. Sub-Part 576. A copy of that grant award has been provided to 
SUBRECIPIENT by COUNTY, which is attached to and made a part of this Agreement by this reference. 
SUBRECIPIENT shall further comply with any requirements, terms, conditions , and other obligations as 
may be required by the applicable local, State or Federal agencies providing funding for performance 
under this Agreement, whether or not specifically referenced herein. SUBRECIPIENT agrees to take all 
necessary steps, and execute and deliver any and all necessary written instruments, to perform under this 
Agreement including, but not limited to, executing all additional documentation necessary to comply with 
applicable State or Federal funding requirements. 

4. Grant Funds. The COUNTY's funding for this Agreement is the Emergency Solutions Grant (Catalogue of 
Federal Domestic Assistance [CFDA] #: 14.231) issued to COUNTY by the U.S. Department of Housing 
and Urban Development, Office of Community Planning and Development (Federal Award Identification # 
E20-UW-41-0003) . The maximum, not to exceed, grant amount COUNTY will pay is $58,746. This is a 
cost reimbursement grant and disbursements will be made in accordance with the schedule and 
requirements contained in Exhibit D: Required Financial Reporting and Reimbursement Request. Failure 
to comply with the terms of this Agreement may result in withholding of payment. 

5. Amendments. The terms of this Agreement shall not be waived, altered, modified, supplemented, or 
amended, in any manner whatsoever, except by written instrument signed by both parties. 
SUBRECIPIENT must submit a written request including a justification for any amendment to 
COUNTY in writing at least forty five (45) calendar days before this Agreement expires. No payment 
will be made for any services performed before the beginning date or after the expiration date of this 
Agreement. If the maximum compensation amount is increased by amendment, the amendment must be 
fully executed before SUBRECIPIENT performs work subject to the amendment. 

6. Termination. This Agreement may be suspended or terminated prior to the expiration of its term by: 
a. Written notice provided by COUNTY resulting from material failure by SUBRECIPIENT to comply with 

any term of this Agreement, or; 
b. Mutual agreement by COUNTY and SUBRECIPIENT. 
c. Written notice provided by COUNTY that HUD has determined ESG funds are no longer available for 

this purpose. 
d. Written notice provided by COUNTY that it lacks sufficient funds, as determined by COUNTY in its 

sole discretion, to continue to perform under this Agreement. 

Upon completion of improvements or upon termination of this Agreement, any unexpended balances 
of ESG funds shall remain with COUNTY. 
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7. Effect of Termination . The expiration or termination of this Agreement, for any reason, shall not release 
SUBRECIPIENT from any obligation or liability to COUNTY, or any requirement or obligation that: 
a. Has already accrued hereunder; 
b. Comes into effect due to the expiration or termination of the Agreement; or 
c. Otherwise survives the expiration or termination of this Agreement. 

Following the termination of this Agreement, SUBRECIPIENT shall promptly identify all unexpended funds 
and return all unexpended funds to COUNTY. Unexpended funds are those funds received by 
SUBRECIPIENT under this Agreement that (i) have not been spent or expended in accordance with the 
terms of this Agreement; and (ii) are not required to pay allowable costs or expenses that will become due 
and payable as a result of the termination of this Agreement. 

8. Funds Available and Authorized. COUNTY certifies that it has received an award sufficient to pay for 
this Agreement. SUBRECIPIENT understands and agrees that payment of amounts under this Agreement 
is contingent on COUNTY receiving appropriations or other expenditure authority sufficient to allow 
COUNTY, in the exercise of its sole administrative discretion, to continue to make payments under this 
Agreement. 

9. Future Support. COUNTY makes no commitment of future support and assumes no obligation for future 
support for the activity contracted herein except as set forth in Section 7. 

10. Nonprofit status. SUBRECIPIENT warrants that it is, and shall remain during the performance of this 
Agreement, a private nonprofit Organization as defined in the Regulations, including: 
a. That it is described in Section 501 (c) of the Internal Revenue Code of 1954; 
b. That it is exempt from taxation under Subtitle A of the Internal Revenue Code of 1954; 
c. That it has an accounting system and a voluntary board; and 
d. That it practices nondiscrimination in the provision of assistance to the homeless. 

11 . Administrative Requirements. SUBRECIPIENT agrees to its status as a subrecipient, and accepts 
among its duties and responsibilities the following: 

a) Financial Management. SUBRECIPIENT shall comply with 2 CFR Part 200, Subpart D-Post 
Federal Award Requirements, and agrees to adhere to the accounting principles and procedures 
required therein , use adequate internal controls , and maintain necessary sources documentation for 
all costs incurred. 

b) Personnel. If SUBERECIPIENT becomes aware of any likely or actual changes to key systems, or 
grant-funded program personnel or administration staffing changes, SUBRECIPIENT shall notify 
COUNTY in writing within 30 days of becoming aware of the likely or actual changes and a statement 
of whether or not SUBRECIPIENT will be able to maintain compliance at all times with all 
requirements of this Agreement. 

c) Cost Principles. SUBRECIPIENT shall administer the award in conformity with 2 CFR 200, Subpart 
E. These cost principles must be applied for all costs incurred whether charged on a direct or indirect 
basis. Costs disallowed by the Federal government shall be the liability of SUBRECIPIENT. 
Additionally, SUBRECIPIENT agrees to use funds provided only for eligible activities as described in 
24 CFR 576 Subpart B. 

d) Period of Availability. SUBRECIPIENT may charge to the award only allowable costs resulting 
from obligations incurred during the funding period . 

e) Budget. SUBRECIPIENT use of funds may not exceed the amounts specified in the Exhibit B: 
Subrecipient Program Budget. SUBRECIPIENT may not transfer grant funds between budget lines 
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without the prior written approval of COUNTY. At no time may budget modification change the scope 
of the original grant application or Agreement. 

f) Indirect Cost Recovery. Indirect cost recovery is statutorily unavailable on this award. 

g) Research and Development. SUBRECIPIENT certifies that this award is not for research and 
development purposes. 

h) Payment. SUBRECIPIENT must submit a final request for payment no later than fifteen (15) 
days after the end date of this Agreement. Routine requests for reimbursement should be 
submitted as specified in Exhibit D: Required Financial Reporting and Reimbursement Request. 

i) Performance Reporting. SUBRECIPIENT must submit Performance Reports as specified in 
Exhibit A (2 .5). 

j) Evaluation. SUBRECIPIENT agrees to participate with COUNTY in any evaluation project or 
performance report, as designed by COUNTY or HUD, and to make available all information 
required by any such evaluation process. 

k) Financial Reporting. Methods and procedures for payment shall minimize the time elapsing 
between the transfer of funds and disbursement by COUNTY or SUBRECIPIENT, in accordance 
with Treasurer regulations at 31 CFR Part 205. Therefore, upon execution of this Agreement, 
SUBRECIPIENT will submit completed Exhibit D: Required Financial Reporting and 
Reimbursement Request on a monthly basis. 

I) Specific Conditions. None. 

m) Grantor Recognition. SUBRECIPIENT shall ensure recognition of the role of COUNTY in 
providing services through this Agreement. All activities, facilities and items utilized pursuant to 
this Agreement shall be prominently labeled as to funding source. In addition, SUBRECIPIENT 
will include reference to the support provided herein in all publications made possible with funds 
available under this Agreement. 

n) Supplanting. The funding made available under this Agreement shall not be utilized by 
SUBRECIPIENT to reduce substantially (i.e. supplant) the amount of local financial support for 
shelter and assistance activities below the level of such support prior to the availability of funds 
under this Agreement. 

o) Closeout. COUNTY will closeout this award when COUNTY determines that all applicable 
administrative actions and all required work have been completed by SUBRECIPIENT, pursuant 
to 2 CFR 200.343-Closeout. SUBRECIPIENT must liquidate all obligations incurred under this 
award and must submit all financial (Exhibits F, G & H), performance, and other reports as 
required by the terms and conditions of the Federal award and/or COUNTY, no later than 90 
calendar days after the end date of this agreement. At closeout, SUBRECIPIENT must account 
for all residual supplies valued over $5,000 in the aggregate that were purchased with Federal 
funds authorized by this Agreement. Compensation to the Federal Agency may be required for 
equipment or residual supplies valued over $5,000 per 2 CFR 200.313 & 314. 

p) Universal Identifier and Contract Status. SUBRECIPIENT shall comply with 2 CFR 25.200-
205 and apply for a unique universal identification number using the Data Universal Numbering 
System ("DUNS") as required for receipt of funding. In addition, SUBRECIPIENT shall register 
and maintain an active registration in the Central Contractor Registration database, now located 
at http://www.sam.gov. 
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q) Suspension and Debarment. SUBRECIPIENT shall comply with 2 CFR 180.220 and 901. This 
common rule restricts sub-awards and contracts with certain parties that are debarred, suspended or 
otherwise excluded from or ineligible for participation in Federal assistance programs or activities. 
SUBRECIPIENT is responsible for further requiring the inclusion of a similar term or condition in any 
subsequent lower tier covered transactions. SUBRECIPIENT may access the Excluded Parties List 
System at http://www.sam.gov. The Excluded Parties List System contains the names of parties 
debarred, suspended, or otherwise excluded by agencies, as well as parties declared ineligible under 
statutory or regulatory authority other than Executive Orders 12549 and 12689. Awards that exceed 
the simplified acquisition threshold shall provide the required certification regarding their exclusion 
status and that of their principals prior to award. 

r) Lobbying. SUBRECIPIENT certifies (Exhibit C: Lobbying) that no portion of the Federal grant funds 
will be used to engage in lobbying of the Federal Government or in litigation against the United States 
unless authorized under existing law and shall abide by 2 CFR 200.450 and the Byrd Anti-Lobbying 
Amendment 31 U. S. C. 1352. In addition, SUBRECIPIENT certifies that it is a nonprofit organization 
described in Section 501 (c) (4) of the Code, but does not and will not engage in lobbying activities as 
defined in Section 3 of the Lobbying Disclosure Act. 

s) Audit. SUBRECIPIENT shall comply with the audit requirements prescribed in the Single Audit Act 
Amendments and the new Uniform Administrative Requirements, Cost Principles, and Audit 
Requirements for Federal Awards, located in 2 CFR 200.501 . SUBRECIPIENT expenditures of 
$750,000 or more in Federal funds require an annual Single Audit. SUBRECIPIENT is required to hire 
an independent auditor qualified to perform a Single Audit. Subrecipients of Federal awards are 
required under the Uniform Guidance to submit their audits to the Federal Audit Clearinghouse ("FAC") 
within 9 months from SUBRECIPIENT'S fiscal year end or 30 days after issuance of the reports, 
whichever is sooner. The website for submissions to the FAC is https:llharvester.census.qovt1acwebl 
At the time of submission to the FAC, SUBRECIPIENT will also submit a copy of the audit to COUNTY. 
If requested and if SUBRECIPIENT does not meet the threshold for the Single Audit requirement, 
SUBRECIPIENT shall submit to COUNTY a financial audit or independent review of financial 
statements within 9 months from the SUBRECIPIENT'S fiscal year end or 30 days after issuance of the 
reports, whichever is sooner. 

t) Monitoring. SUBRECIPIENT agrees to allow COUNTY access to conduct site visits and 
inspections of financial records for the purpose of monitoring in accordance with 2 CFR 200.331. 
COUNTY, the Federal government, and their duly authorized representatives shall have access to 
such financial records and other books, documents, papers, plans, records of shipments and 
payments and writings of SUBRECIPIENT that are pertinent to this Agreement, whether in paper, 
electronic or other form, to perform examinations and audits and make excerpts and transcripts. 
Monitoring may be performed onsite or offsite, at COUNTY's discretion. Depending on the outcomes 
of the financial monitoring processes, this Agreement shall either a) continue pursuant to the original 
terms, b) continue pursuant to the original terms and any additional conditions or remediation deemed 
appropriate by COUNTY, or c) be de-obligated and terminated. 

COUNTY will monitor the performance of the SUBRECIPIENT against goals and performance 
standards required herein. Substandard performance as determined by COUNTY will constitute non­
compliance with this Agreement. If action to correct such substandard performance is not taken by 
SUBRECIPIENT within ten (10) days after being notified by COUNTY, Agreement termination and all 
funding will end. SUBRECIPIENT must return any unused funds promptly. 

u) Records to be Maintained. SUBRECIPIENT shall maintain all records required by the Federal 
regulations specified in 24 CFR Part 576 .500 that are pertinent to the activities to be funded under 
this Agreement. Such records shall include but are not limited to: 

1. Client Eligibility Determinations and documentation; 

2. Rental Assistance Agreements; 
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3. Service and assistance provided; 

4. Records required to document the acquisition, improvement, use, or disposition of real property 
acquired or improved with ESG funds; Financial records as required by 24 CFR Part 576 Subpart 
F. 

5. Client Data . SUBRECIPIENT shall maintain client data demonstrating client eligibility for services 
provided. Such data shall include, but is not limited to: client name, address , income level or other 
basis for determining eligibility, and description of service provided. Such information shall be 
made available to COUNTY monitors or their designees for review upon request. 

6. Disclosure. SUBRECIPIENT understands that client information collected under this Agreement 
is private and the use or disclosure of such information, when not directly connected with 
administration of COUNTY's or SUBRECIPIENT's responsibilities with respect to services 
provided under this Agreement, is prohibited unless consent is obtained from such person 
receiving service and, in the case of a minor, that of a responsible parenUguardian. 

7. Property Records . SUBRECIPIENT shall maintain real property inventory records which clearly 
identify properties purchased, improved, or sold. Properties retained shall continue to meet 
eligibility criteria and shall conform with the "changes in use" restrictions specified in 24 CFR 
Parts 570.503(b)(8), as applicable. 

v) Record Retention . SUBRECIPIENT shall retain all records pertinent to expenditures incurred under 
this Agreement for a period of five (5) years after the termination of all activities funded under this 
Agreement. Records for non-expendable property acquired with funds under this Agreement shall be 
retained for five (5) years after final disposition of such property. Records for any displaced person 
must be kept for five (5) years after he/she has received final payment. Notwithstanding the above, if 
there is litigation, claims, audits, negotiations, or other actions that involve any of the records cited 
and that have started before the expiration of the five-year period, then such records must be retained 
until completion of the actions and resolution of all issues, or the expiration of the five-year period, 
whichever occurs later. 

w) Fiduciary Duty. SUBRECIPIENT acknowledges that it has read the award conditions and 
certifications for the ESG, that it understands and accepts those conditions and certifications, and that 
it agrees to comply with all the obligations, and be bound by any limitations applicable to the 
Clackamas County, as COUNTY, under those grant documents. 

x) Failure to Comply. SUBRECIPIENT acknowledges and agrees that this Agreement and the terms 
and conditions therein are essential terms in allowing the relationship between COUNTY and 
SUBRECIPIENT to continue, and that failure to comply with such terms and conditions represents a 
material breach of the original grant and this Agreement. Such material breach shall give rise to 
COUNTY's right, but not obligation, to withhold SUBRECIPIENT grant funds until compliance is met, 
terminate this Agreement and all associated amendments, reclaim grant funds in the case of 
omissions or misrepresentations in financial or programmatic reporting, require repayment of any 
funds used by SUBRECIPIENT in violation of this Agreement, to terminate this Agreement, and to 
pursue any right or remedy available to COUNTY at law, in equity, or under this Agreement. 

y) Program Income. SUBRECIPIENT shall report monthly all program income as defined at 24 CFR 
85.25 generated by activities carried out with ESG funds made available under this Agreement. By 
way of further limitations, SUBRECIPIENT may use such income during the Agreement period for 
activities permitted under this Agreement and shall reduce request for additional funds by the amount 
of any such program income balances on hand. All unused program income shall be returned to 
COUNTY at the end of the Agreement period . 

12. Compliance with Applicable Laws 
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a) Public Policy . SUBRECIPIENT expressly agrees to comply with all public policy requirements, laws, 
regulations, and executive orders issued by the Federal government, to the extent they are applicable 
to the Agreement: (i) Titles VI and VI I of the Civil Rights Act of 1964, as amended; (ii) Sections 503 
and 504 of the Rehabilitation Act of 1973, as amended; (iii) the Americans with Disabilities Act of 
1990, as amended; (iv) Executive Order 11246, "Equal Employment Opportunity" as amended; (v) the 
Health Insurance Portability and Accountability Act of 1996; (vi) the Age Discrimination in 
Employment Act of 1967, as amended, and the Age Discrimination Act of 1975, as amended; (vii) the 
Vietnam Era Veterans' Readjustment Assistance Act of 197 4, as amended; (viii) all regulations and 
administrative rules established pursuant to the foregoing laws; and (ix) all other applicable 
requirements of federal and state civil rights and rehabilitation statutes, rules and regulations; and 2 
CFR Part 200 as applicable to SUBRECIPIENT. See Exhibit A for additional requirements. 

b) Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act as amended 
(33 U.S.C. 1251 et seq.). SUBRECIPIENT agrees that if this Agreement is in excess of $150,000, 
the recipient agrees to comply with all applicable standards, orders or regulations issued pursuant to 
the Clean Air Act, 42 U.S.C. 7401 et seq., and the Federal Water Pollution Control Act, as amended 
33 U.S.C. 1251 et seq. Violations shall be reported to the awarding Federal Department and the 
appropriate Regional Office of the Environmental Protection Agency. 

c) Lead-Based Paint. SUBRECIPIENT agrees to comply with the Lead-Based Paint Poisoning 
Prevention Act and implementing regulations at 24 CFR Part 35. 

d) Drug-Free Workplace Act of 1988. SUBRECIPIENT agrees to comply with the requirements of 24 
CFR Part 24 concerning the Drug-Free Workplace Act of 1988 by administering in good faith a policy 
designed to ensure that its facilities are free from the illegal use, possession, or distribution of drugs 
or alcohol by its beneficiaries. 

e) State Statutes. SUBRECIPIENT expressly agrees to comply with all statutory requirements, laws, 
rules, and regulations issued by the State of Oregon, to the extent they are applicable to the 
Agreement. 

f) Conflict Resolution. If potential , actual or perceived conflicts are discovered among federal , state 
and local statutes, regulations, administrative rules, executive orders, ordinances or other laws 
applicable to the Services under the Agreement, SUBRECIPIENT may in writing request County to 
resolve the confl ict. SUBRECIPIENT shall specify if the conflict(s) create a problem for the design or 
other Services required under the Agreement. COUNTY shall undertake reasonable efforts to resolve 
the issue but is not required to deliver any specific answer or product. SUBRECIPIENT shall remain 
obligated to independently comply with all applicable laws and no action by COUNTY shall be 
deemed a guarantee, waiver, or indemnity for non-compliance with any law. 

g) Disclosure of Information. Any confidential or personally identifiable information (2 CFR 200.82) 
acquired by SUBRECIPIENT during the execution of the project should not be disclosed during or 
upon termination or expiration of this Agreement for any reason or purpose without the prior written 
consent of COUNTY. SUBRECIPIENT further agrees to take reasonable measures to safeguard such 
information (2 CFR 200.303) and to follow all applicable federal, state and local regulations regarding 
privacy and obligations of confidentiality. 

h) Mileage reimbursement. If mileage reimbursement is authorized in SUBRECIPIENT budget or by 
the written approval of COUNTY, mileage must be paid at the rate established by SUBRECIPIENT'S 
written policies covering all organizational mileage reimbursement or at the IRS mileage rate at the 
time of travel , whichever is lowest. 

13. Federal and State Procurement Standards 
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a) All procurement transactions, whether negotiated or competitively bid and without regard to dollar 
value, shall be conducted in a manner so as to provide maximum open and free competition. All 
sole-source procurements must receive prior written approval from COUNTY in addition to any other 
approvals required by law applicable to SUBRECIPIENT. Justification for sole-source procurement 
should include a description of the project and what is being contracted for, an explanation of why it is 
necessary to contract noncompetitively, time constraints and any other pertinent information. 
lnteragency agreements between units of government are excluded from this provision. 
SUBRECIPIENT shall comply with the procurement standards applying to subrecipients under this 
Federal award contained in 24 CFR Part 84 and 2 CFR 200.318-326. 

b) COUNTY's performance under the Agreement is conditioned upon SUBRECIPIENT's compliance 
with, and SUBRECIPIENT shall comply with, the obligations applicable to public contracts under the 
Oregon Public Contracting Code and applicable Local Contract Review Board rules, which are 
incorporated by reference herein. 

c) SUBRECIPIENT must maintain written standards of conduct covering conflicts of interest and 
governing the performance of its employees engaged in the selection, award and administration of 
contracts. If SUBRECIPIENT has a parent, affiliate, or subsidiary organization that is not a state, local 
government, or Indian tribe, SUBRECIPIENT must also maintain written standards of conduct 
covering organizational conflicts of interest. SUBRECIPIENT shall be alert to organizational conflicts 
of interest or non-competitive practices among contractors that may restrict or eliminate competition 
or otherwise restrain trade. Contractors that develop or draft specifications, requirements, statements 
of work, and/or Requests for Proposals ("RFP") for a proposed procurement must be excluded by 
SUBRECIPIENT from bidding or submitting a proposal to compete for the award of such 
procurement. Any request for exemption must be submitted in writing to COUNTY. 

d) SUBRECIPIENT agrees that, to the extent they use contractors or subcontractors, such recipients 
shall use small , minority, women-owned or disadvantaged business concerns and contractors or 
subcontractors to the extent practicable. 

14. General Agreement Provisions. 

a) Non-appropriation Clause. If payment for activities and programs under this Agreement extends 
into COUNTY's next fiscal year, COUNTY's obligation to pay for such work is subject to approval of 
future appropriations to fund the Agreement by the Board of County Commissioners. 

b) Indemnification. SUBRECIPIENT agrees to indemnify and hold COUNTY and its commissioners, 
officers, employees, and agents harmless with respect to any claim, cause, damage, action, penalty 
or other cost (including attorney's and expert fees) arising from or related to SUBRECIPIENT's 
negligent or willful acts or those of its employees, agents or those under SUBRECIPIENT's control. 
SUBRECIPIENT is responsible for the actions of its own agents and employees, and COUNTY 
assumes no liability or responsibility with respect to SUBRECIPIENT's actions, employees, agents or 
otherwise with respect to those under its control. 

c) Insurance. During the term of this Agreement, SUBRECIPIENT shall maintain in force , at its own 
expense, each insurance noted below: 

1) Commercial General Liability. SUBRECIPIENT shall obtain, at SUBRECIPIENT's expense, 
and keep in effect during the term of this Agreement, Commercial General Liability Insurance 
covering bodily injury and property damage on an "occurrence" form in the amount of not less 
than $1 ,000,000 per occurrence/ $2,000,000 general aggregate for the protection of COUNTY, its 
officers, commissioners, and employees. This coverage shall include Contractual Liability 
insurance for the indemnity provided under this Agreement. This policy(s) shall be primary 
insurance as respects to COUNTY. Any insurance or self-insurance maintained by COUNTY 
shall be excess and shall not contribute to it. 



Northwest Housing Alternatives, Inc. 21-005 
Subrecipient Grant Agreement - ESG 2020 
Page 9 of 33 

2) Abuse and Molestation Insurance. Abuse and molestation insurance as part of the Commercial 
General Liability policy in a form and with coverage that are satisfactory to COUNTY covering 
damages arising out of actual or threatened physical abuse, mental injury, sexual molestation, 
negligent: hiring, employment, supervision, investigation, reporting to proper authorities, and 
retention of any person for whom SUBRECIPIENT is responsible including but not limited to 
SUBRECIPIENT and SUBRECIPIENT's employees and volunteers. Policy endorsement's 
definition of an insured shall include SUBRECIPIENT, and SUBRECIPIENT's employees and 
volunteers. Coverage shall be written on an occurrence basis in an amount of not less than 
$1,000,000 per occurrence. Any annual aggregate limit shall not be less than $3,000,000. 

3) Commercial Automobile Liability. If the Agreement involves the use of vehicles, 
SUBRECIPIENT shall obtain at SUBRECIPIENT expense, and keep in effect during the term of 
this Agreement, Commercial Automobile Liability coverage including coverage for all owned, 
hired, and non-owned vehicles. The combined single limit per occurrence shall not be less than 
$1,000,000. 

4) Professional Liability. If the Agreement involves the provision of professional services, 
SUBRECIPIENT shall obtain and furnish COUNTY evidence of Professional Liability Insurance in 
the amount of not less than $1,000,000 combined single limit per occurrence/$2,000,000 general 
annual aggregate for malpractice or errors and omissions coverage for the protection of 
COUNTY, its officers, commissioners and employees against liability for damages because of 
personal injury, bodily injury, death, or damage to property, including loss of use thereof, and 
damages because of negligent acts, errors and omissions in any way related to this Agreement. 
COUNTY, at its option, may require a complete copy of the above policy. 

5) Additional Insured Provisions. All required insurance, other than Professional Liability, 
Workers' Compensation, and Personal Automobile Liability and Pollution Liability Insurance, shall 
include "Clackamas County, its agents, commissioners, officers, and employees" as an additional 
insured. 

6) Notice of Cancellation. There shall be no cancellation, material change, exhaustion of 
aggregate limits or intent not to renew insurance coverage without 60 days written notice to 
COUNTY. Any failure to comply with this provision will not affect the insurance coverage 
provided to COUNTY. The 60 days' notice of cancellation provision shall be physically endorsed 
on to the policy. 

7) Insurance Carrier Rating. Coverage provided by SUBRECIPIENT must be underwritten by an 
insurance company deemed acceptable by COUNTY. Insurance coverage shall be provided by 
companies admitted to do business in Oregon or, in the alternative, rated A- or better by Best's 
Insurance Rating. COUNTY reserves the right to reject all or any insurance carrier(s) with an 
unacceptable financial rating. 

8) Certificates of Insurance. As evidence of the insurance coverage required by this Agreement, 
SUBRECIPIENT shall furnish a Certificate of Insurance to COUNTY. COUNTY and its officers 
must be named as an additional insured on the Certificate of Insurance. No Agreement shall be in 
effect until the required certificates have been received, approved, and accepted by COUNTY. 
The certificate will specify that all insurance-related provisions within the Agreement have been 
complied with. A renewal certificate will be sent to COUNTY 10 days prior to coverage expiration. 

9) Primary Coverage Clarification. SUBRECIPIENT coverage will be primary in the event of a 
loss. 
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10) Cross-Liability Clause. A cross-liability clause or separation of insured's condition will be 
included in all general liability, professional liability, and errors and omissions policies required by 
the Agreement. 

d) Subagreements 

1) Approvals. SUBRECIPIENT shall not enter into any subagreements with any agency or 
individual in the performance of this Agreement without the written consent of COUNTY prior to 
the execution of such agreement. 

2) Monitoring. SUBRECIPIENT will monitor all subagreemented services on a regular basis to 
assure Agreement compliance. Results of monitoring efforts shall be summarized in written 
reports and supported with documented evidence of follow-up actions to correct areas of 
noncompliance. 

3) Content. SUBRECIPIENT shall cause all the provisions of this Agreement in its entirety to be 
included in and made a part of any subagreement executed in the performance of this 
Agreement. 

4) Selection Process. SUBRECIPIENT shall undertake to insure that all subagreements let in the 
performance of this Agreement shall be awarded on a fair and open competition basis. Executed 
copies of all subagreements shall be forwarded to COUNTY along with documentation 
concerning the selection process. 

e) Binding Effect. This Agreement shall be binding on all parties hereto, their heirs, administrators, 
executors, successors and assigns. 

f) Integration. This Agreement contains the entire Agreement between COUNTY and SUBRECIPIENT 
and supersedes all prior written or oral discussions or Agreements. 

g) Binding Effect. This Agreement shall be binding on all parties hereto, their heirs, administrators, 
executors, successors and assigns. 

h) Integration. This Agreement contains the entire Agreement between COUNTY and SUBRECIPIENT 
and supersedes all prior written or oral discussions or Agreements . 

15. Other Federal Requirements 

a) The requirements in 24 CFR part 5, subpart A are applicable, including the nondiscrimination and 
equal opportunity requirements at 24 CFR 5.105(a). Section 3 of the Housing and Urban 
Development Act of 1968, 12 U.S.C. 1701u, and implementing regulations at 24 CFR part 135 apply, 
except that homeless individuals have priority over other Section 3 residents in accordance with § 
576.405(c) . 

b) Hatch Act. SUBRECIPIENT agrees that no funds provided, nor personnel employed under this 
Agreement, shall be in any way or to any extent engaged in the conduct of political activities in 
violation of Chapter 15 of the Title V United States Code. 

c) Affirmative outreach. SUBRECIPIENT must make known that use of the facilities, assistance, and 
services are available to all on a nondiscriminatory basis. If it is unlikely that the procedures that the 
recipient or subrecipient intends to use to make known the availability of the facilities, assistance, and 
services will to reach persons of any particular race, color, religion, sex, age, national origin, familial 
status, or disability who may qualify for those facilities and services , the recipient or subrecipient must 
establish additional procedures that ensure that those persons are made aware of the facilities, 
assistance, and services. SUBRECIPIENT must take appropriate steps to ensure effective 
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communication with persons with disabilities including, but not limited to, adopting procedures that will 
make available to interested persons information concerning the location of assistance, services, and 
facilities that are accessible to persons with disabilities. Consistent with Title VI and Executive Order 
13166, SUBRECIPIENT is also required to take reasonable steps to ensure meaningful access to 
programs and activities for limited English proficiency ("LEP") persons. 

d) Uniform Administrative Requirements. The requirements of 24 CFR part 84 apply to 
SUBRECIPIENT except that 24 CFR 84.23 and 84.53 do not apply, and program income is to be 
used as the nonfederal share under 24 CFR 84.24(b). These regulations include allowable costs and 
non-Federal audit requirements. 

e) Religious Organization. SUBRECIPIENT agrees that funds provided under this Agreement will 
not be utilized for religious activities, to promote religious interest, or for the benefit of a religious 
organization in accordance with the Federal regulations specified in 24 CFR 576.406. 

f) Environmental review responsibilities . 

1) Activities under this part are subject to environmental review by HUD under 24 CFR Part 50. 
SUBRECIPIENT shall supply all available, relevant information necessary for COUNTY to 
perform for each property any environmental review required by 24 CFR part 50. At the 
instruction of COUNTY SUBRECIPIENT may be required to carry out mitigating measures 
required by COUNTY or select alternate eligible property. COUNTY may eliminate from 
consideration any application that would require an Environmental Impact Statement ("EIS"). 

2) SUBRECIPIENT, or any contractor of SUBRECIPIENT, may not acquire, rehabilitate, convert, 
lease, repair, dispose of, demolish, or construct property for a project under this part, or commit 
or expend HUD or local funds for eligible activities under this part, until COUNTY has performed 
an environmental review under 24 CFR part 50 and SUBRECIPIENT has received COUNTY 
approval of the property. 

g) Davis-Bacon Act. The provisions of the Davis-Bacon Act (40 U.S.C. 276a to 276a-5) do not apply to 
the ESG program. 

h) Procurement of Recovered Materials. SUBRECIPIENT and its contractors must comply with 
Section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act. The requirements of Section 6002 include procuring only items designated in 
guidelines of the Environmental Protection Agency ("EPA") at 40 CFR part 247 that contain the 
highest percentage of recovered materials practicable, consistent with maintaining a satisfactory level 
of competition, where the purchase price of the item exceeds $10,000 or the value of the quantity 
acquired by the preceding fiscal year exceeded $10,000; procuring solid waste management services 
in a manner that maximizes energy and resource recovery; and establishing an affirmative 
procurement program for procurement of recovered materials identified in the EPA guidelines. 

i) Displacement, Relocation, and Acquisition. Consistent with the other goals and objectives of ESG, 
SUBRECIPIENT must assure that they have taken all reasonable steps to minimize the displacement 
of persons (families, individuals, businesses, nonprofit organizations, and farms) as a result of a 
project assisted under ESG. 

j) Temporary relocation not permitted. No tenant-occupant of housing (a dwelling unit) that is 
converted into an emergency shelter may be required to relocate temporarily for a project assisted 
with ESG funds, or be required to move to another unit in the same building/complex. When a tenant 
moves for a project assisted with ESG funds under conditions that trigger the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 ("URA"), 42 U.S.C. 4601-4655, as 
described in paragraph (c) of this section, the tenant should be treated as permanently displaced and 
offered relocation assistance and payments consistent with that paragraph. 
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k) Non-displacement. SUBRECIPIENT agrees to minimize displacement and comply with (a) the 
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended 
(URA), and implementing regulations at 49 CFR Part 24 and (b) the requirements of 24 CFR 576.408 
governing the ESG program. SUBRECIPIENT shall provide relocation assistance to persons 
(families, individuals, businesses, nonprofit organizations, and farms) that are displaced as a direct 
result of acquisition, rehabilitation, demolition or conversion for an ESG-assisted project. 
SUBRECIPIENT also agrees to comply with applicable COUNTY ordinances, resolutions, and 
policies concerning the displacement of persons from their residences. Any activity which may result 
in a displaced person (defined in paragraph I. of this section) must be reported to COUNTY prior to 
the commencement of the activity. COUNTY shall determine the relocation assistance as provided in 
24 CFR 576.408(c). All such assistance shall be subtracted from the ESG funds provided to 
SUBRECIPIENT. 

I) Displaced Person. For purposes of paragraph k. of this section, the term "displaced person" means 
any person (family, individual, business, nonprofit organization, or farm, including any corporation , 
partnership, or association) that moves from real property, or moves personal property from real 
property, permanently, as a direct result of acquisition, rehabilitation, or demolition for a project 
assisted under the ESG program. This includes any permanent, involuntary move for an assisted 
project, including any permanent move from the real property. 

m) Real property acquisition requirements. The acquisition of real property, whether funded privately 
or publicly, for a project assisted with ESG funds is subject to the URA and Federal government wide 
regulations at 49 CFR Part 24, subpart B. 

n) Appeals. A person who disagrees with COUNTY'S (or SUBRECIPIENT'S, if applicable) 
determination concerning whether the person qualifies as a displaced person, or the amount of 
relocation assistance for which the person may be eligible, may file a written appeal of that 
determination with the recipient under 49 CFR 24.10. A low-income person who disagrees with the 
recipient's determination may submit a written request for review of that determination by the 
appropriate HUD field office. 

16. Civil Rights 

a) Compliance. SUBRECIPIENT agrees to comply with Title VI of the Civil Rights Act of 1964 as 
amended, Title VIII of the Civil Rights Act of 1968 as amended, Section 104(b) and Section 109 of 
Title I of Housing and Community Development Act of 1974 as amended, Section 504 of the 
Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, the Age Discrimination Act of 
1975, Executive Order 11063, and with Executive Order 11246 as amended by Executive Order 
11375 and 12086. 

b) Nondiscrimination. SUBRECIPIENT will not discriminate against any employee or applicant for 
employment because of race, color, creed, religion, ancestry, nation origin, sex, disability, or other 
handicap, age, marital/familial status, or status with regard to public assistance. SUBRECIPIENT will 
take affirmative action to insure that all employment practices are free from such discrimination. Such 
employment practices include but are not limited to the following : hiring, upgrading, demotion, 
transfer, recruitment or recruitment advertising, layoff, termination, rates of pay or other forms of 
compensation, and selection for training, including apprenticeship. SUBRECIPIENT agrees to post in 
conspicuous places, available to employees and applicants for employment, notices to be provided 
by the Agreementing agency setting forth the provisions of this nondiscrimination clause. 

c) Section 504. SUBRECIPIENT agrees to comply with any Federal regulations issued pursuant to 
compliance with Section 504 of the Rehabilitation Act of 1974, which prohibits discrimination against 
the handicapped in any Federally-assisted program. COUNTY shall provide SUBRECIPIENT with 
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any guidelines necessary for compliance with that portion of the regulations in force during the term of 
this Agreement. 

17. Affirmative Action 

a) Plan. SUBRECIPIENT agrees that it shall be committed to carry out pursuant to COUNTY's 
specifications an Affirmative Action Program in keeping with the principles as provided in President's 
Executive Order 11246 of September 24, 1965. 

b) Women and Minority Business Enterprises. SUBRECIPIENT will use its best efforts to afford 
minority- and women-owned business enterprises the maximum practicable opportunity to participate 
in the performance of this Agreement. As used in this Agreement, the term "minority and female 
business enterprise" means a business at least fifty-one (51) percent owned and controlled by 
minority group members or women. For the purpose of this definition, "minority group members" are 
Afro-Americans, Spanish-speaking, Spanish surnamed or Spanish-heritage Americans, Asian­
Americans, and American Indians. SUBRECIPIENT may rely on written representation by businesses 
regarding their status as minority and female business enterprises in lieu of an independent 
investigation. 

c) Access to Records. SUBRECIPIENT shall furnish and cause each of its own subrecipients or 
subcontractors to furnish all information and reports required hereunder and will permit access to its 
books, records and accounts by COUNTY, HUD or its agent, or other authorized Federal officials for 
purposes of investigation to ascertain compliance with the rules, regulations, and provisions stated 
herein. 

d) Notifications. SUBRECIPIENT will send to each labor union or representative of workers with which 
it has a collective bargaining agreement or other Agreement or understandings, a notice, provided by 
the agency Agreementing officer, advising the labor union or worker's representative of 
SUBRECIPIENT's commitments hereunder, and shall post copies of the notice in conspicuous places 
available to employees and applicants for employment. 

e) EEO/AA Statement. SUBRECIPIENT will, in all solicitations or advertisements for employees placed 
by or on behalf of SUBRECIPIENT, state that it is an Equal Opportunity or Affirmative Action 
employer. 

f) Subcontracting Provisions. SUBRECIPIENT will include the provisions of Paragraph 16, Civil 
Rights, and 17, Affirmative Action, in every subcontract or purchase orders, specifically or by 
reference, so that such provisions will be binding upon each of its subrecipients or subcontractors. 

18. Employment Restrictions 

a) Prohibited Activity. SUBRECIPIENT is prohibited from using funds provided herein or personnel 
employed in the administration of the program for: political activities, sectarian or religious activities, 
lobbying, political patronage, and nepotism activities. 

b) Labor Standards. SUBRECIPIENT agrees to comply with the requirements of the Secretary of 
Labor in accordance with Davis-Bacon Act as amended, the provisions of Agreement: Work Hours 
and Safety Standards Act, the Copeland "Anti-Kickback" Act and all other applicable Federal, state 
and local laws and regulations pertaining to labor standards insofar as those acts apply to the 
performance of this Agreement. SUBRECIPIENT shall maintain documentation which demonstrates 
compliance with hour and wage requirements of this part. Such documentation shall be made 
available to COUNTY for review upon request. SUBRECIPIENT agrees that, except with respect to 
the rehabilitation or construction of residential property containing less than eight (8) units, all 
Agreements engaged under Agreements in excess of $2,000.00 for construction, renovation or repair 
work financed in whole or in part with assistance provided under this Agreement, shall comply with 
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Federal requirements adopted by COUNTY pertaining to such Agreements and with the applicable 
requirements of the regulations of the Department of Labor, under 29 CFR Parts 1, 3, 5 and 7 
governing the payment of wages and ratio of apprentices and trainees to journeyworkers: provide, 
that if wage rates higher than those required under the regulations are imposed by state or local laws, 
nothing hereunder is intended to relieve SUBRECIPIENT of its obligation, if any, to require payment 
of the higher wage. SUBRECIPIENT will cause or require to be inserted in full, in all Agreements 
subject to such regulations, provisions meeting the requirements of this paragraph. 

c) Job Training and Employment for Low-income Residents -Section 3 

1) Compliance. Compliance with the provisions of Section 3, the regulations set forth in 24 CFR 
135, and all applicable rules and orders issued hereunder prior to the execution of this 
Agreement, shall be a condition of the Federal financial assistance provided under this 
Agreement and binding upon COUNTY, SUBRECIPIENT, and any of SUBRECIPIENT's 
subrecipients and subcontractors. Failure to fulfill these requirements shall subject COUNTY, 
SUBRECIPIENT, and any of SUBRECIPIENT's subrecipients and subcontractors, their 
successors and assigns, to those sanctions specified by the Agreement through which Federal 
assistance is provided. SUBRECIPIENT certifies and agrees that no agreements or other 
disability exist which would prevent compliance with these requirements. 

2) SUBRECIPIENT further agrees to comply with these "Section 3" requirements and to include the 
following language in all subcontracts executed under this Agreement: 

"The work to be performed under this Agreement is a project assisted under a program 
providing direct Federal financial assistance from HUD and is subject to the requirements of 
Section 3 of the Housing and Community Development Act of 1968, as amended, 12 U.S. C. 
1701. Section 3 requires that to the greatest extent feasible opportunities for training and 
employment be given to /ow-and very low-income residents of the project area and 
Agreements for work in connection with the project be awarded to business concerns that 
provide economic opportunities for low- and very low-income persons residing in the 
metropolitan area in which the project is located." 

3) SUBRECIPIENT further agrees to ensure that opportunities for training and employment arising 
in connection with a housing rehabilitation, housing construction, or other public construction 
project are given to low- and very low-income persons residing with in the metropolitan area in 
which the ESG funded project is located; where feasible, priority should be given to low- and very 
low-income persons within the service area of the project or neighborhood in which the project is 
located, and to low- and very low-income participants in other HUD programs: and award 
Agreements for work undertaken in connection to housing rehabilitation, housing construction, or 
other public construction project are given to business concerns that provide economic 
opportunities for low- and very low-income persons residing within the metropolitan area in which 
ESG-funded project is located; where feasible , priority should be given to business concerns 
which provide economic opportunities to low- and very low-income residents within the service 
area or neighborhood in which the project is located, and to low- and very low-income participants 
in other HUD programs. 

4) SUBRECIPIENT certifies and agrees that no agreement or other legal incapacity exists which 
would prevent compliance with these requirements. 

5) Notifications. SUBRECIPIENT agrees to send to each labor organization or representative of 
worker with which it has a collective bargaining agreement or other Agreement or understanding, 
if any, a notice advising said labor organization or worker's representative of its commitments 
under this Section 3 clause and shall post copies of the notice in conspicuous places available to 
employees and applicants for employment or training. 
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6) Subcontracts. SUBRECIPIENT will include this Section 3 clause in every subcontract and will 
take appropriate action pursuant to the subcontract upon a finding that the subcontract is in 
violation of regulations issued by the grantor agency. SUBRECIPIENT will not subcontract with 
any entity where it has notice or knowledge that the latter has been found in violation of 
regulations under 24 CFR 135 and will not let any subcontract unless the entity has first provided 
it with a preliminary statement of ability to comply with the requirements of these regulations. 

19. Assignment. This Agreement may not be assigned in whole or in part without the prior express written 
approval of the COUNTY. 

20. Independent Status. SUBRECIPIENT is independent of COUNTY and will be responsible for any 
federal, state, or local taxes and fees applicable to payments hereunder. SUBRECIPIENT is not an 
agent of COUNTY and undertakes this work independent from the control and direction of COUNTY 
excepting as set forth herein. SUBRECIPIENT shall not seek or have the power to bind COUNTY in any 
transaction or activity. 

21. Notices. Any notice provided for under this Agreement shall be effective if in writing and (1) delivered 
personally to the addressee or deposited in the United States mail, postage paid, certified mail, return 
receipt requested, (2) sent by overnight or commercial air courier (such as Federal Express), (3) sent by 
facsimile transmission, with the original to follow by regular mail; or, (4) sent by electronic mail with 
confirming record of delivery confirmation through electronic mail return-receipt, or by confirmation that 
the electronic mail was accessed, downloaded, or printed. Notice will be deemed to have been 
adequately given three days following the date of mailing, or immediately if personally served. For 
service by facsimile or by electronic mail, service will be deemed effective at the beginning of the next 
working day. 

22. Governing Law. This Agreement is made in the State of Oregon, and shall be governed by and construed 
in accordance with the laws of that state without giving effect to the conflict of law provisions thereof. Any 
litigation between COUNTY and SUBRECIPIENT arising under this Agreement or out of work performed 
under this Agreement shall occur, if in the state courts, in the Clackamas County court having jurisdiction 
thereof, and if in the federal courts, in the United States District Court for the State of Oregon. 

23. Severability. If any provision of this Agreement is found to be illegal or unenforceable, this Agreement 
nevertheless shall remain in full force and effect and the provision shall be stricken. 

24. Counterparts. This Agreement may be executed in any number of counterparts, all of which together 
will constitute one and the same Agreement. Facsimile copy or electronic signatures shall be valid as 
original signatures. 

25. Third Party Beneficiaries. Except as expressly provided in this Agreement, there are no third party 
beneficiaries to this Agreement. The terms and conditions of this Agreement may only be enforced by 
the parties. 

(Signature Page Follows) 
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SIGNATURE PAGE TO SUBRECIPIENT GRANT AGREEMENT 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized 
officers. 

NORTHWEST HOUSING ALTERNATIVES 

By:~~ 
Trell Anderson 
Executive Director 

Trell Anderson 

Printed Name 

2316 SE Willard Street 

Street Address 

Milwaukie, OR 97222 

City I State I Zip 

08/19/2020 

Date 

CLACKAMAS COUNTY 
Commissioner: Jim Bernard, Chair 
Commissioner: Sonya Fischer 
Commissioner: Ken Humberston 
Commissioner: Paul Savas 
Commissioner: Martha Schrader 

Signing on Behalf of the Board: 

Rod Cook, Assistant Director 
Health, Housing & Human Service Department 

Date 

Approved to Form: 

County Counsel 

09/01/2020 

Date 

• Exhibit A: SUBRECIPIENT Statement of Program Objectives & Requirements 
• Exhibit A.1 SUBRECIPIENT Scope of Work 
• Exhibit B: SUBRECIPIENT Program Budget 
• Exhibit C: Lobbying Certificate 
• Exhibit D: Required Financial Reporting and Reimbursement Request 
• Exhibit E: Subrecipient Performance Reporting 
• Exhibit F: Required Certifications 
• Exhibit G: Final Financial Report 

• Attachment A: ESG Policies 
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EXHIBIT A 

SUBRECIPIENT STATEMENT OF PROGRAM OBJECTIVES & REQUIREMENTS 

1. Scope of Cooperation 

a. HMIS. SUBRECIPIENT shall ensure that data on all persons served and all activities assisted under ESG 
are entered into the applicable community-wide HMIS in the area in which those persons and activities 
are located , or a comparable database, in accordance with HUD's standards on participation, data 
collection , and reporting under a local HMIS. If SUBRECIPIENT is a victim service provider or a legal 
services provider, it may use a comparable database that collects client-level data over time (i.e., 
longitudinal data) and generates unduplicated aggregate reports based on the data. Information entered 
into a comparable database must not be entered directly into or provided to an HMIS 

b. ESG Program Policies. SUBRECIPIENT agrees to adhere to the Clackamas County ESG Program 
Policy Manual which is made part of this agreement as Attachment A. 

2. Program Requirements 

a. Coordination with other targeted homeless services. 
i. SUBRECIPIENT must coordinate and integrate, to the maximum extent practicable, ESG-funded 

activities with other programs targeted to homeless people in the area covered by the Continuum of 
Care or area over which the services are coordinated to provide a strategic, community-wide system 
to prevent and end homelessness for that area. The list of programs are included in 24 CFR Part 
576.400(b) . 

ii. System and program coordination with mainstream resources. SUBRECIPIENT must coordinate and 
integrate, to the maximum extent practicable, ESG-funded activities with mainstream housing, health, 
social services, employment, education , and youth programs for which families and individuals at risk 
of homelessness and homeless individuals and families may be eligible. Examples of these programs 
are included in 24 CFR Part 576.400(c). 

b. Coordinated Housing Assessment. The Continuum of Care has developed a coordinated assessment 
system in accordance with requirements to be established by HUD, each ESG-funded program or project 
within the Continuum of Care's area must use that assessment system. SUBRECIPIENT must work with 
COUNTY to ensure the screening, assessment and referral of program participants are consistent with 
the written standards required by the Continuum of Care's coordinated assessment system. A victim 
service provider may choose not to use the Continuum of Care's coordinated assessment system. 

c. SUBRECIPIENT must establish and consistently apply written standards for providing ESG assistance. At 
a minimum these written standards must include: 

i. Standard policies and procedures for evaluating individuals' and families ' eligibility for assistance 
under ESG; 

ii. Standards for targeting and providing essential services related to street outreach; 

iii. Policies and procedures for admission, diversion, referral, and discharge by emergency shelters 
assisted under ESG, including standards regarding length of stay, if any, and safeguards to meet the 
safety and shelter needs of special populations, e.g., victims of domestic violence, dating violence, 
sexual assault, and stalking; and individuals and families who have the highest barriers to housing 
and are likely to be homeless the longest; 

iv. Policies and procedures for assessing, prioritizing, and reassessing individuals' and families' needs 
for essential services related to emergency shelter; 

v. Policies and procedures for coordination among emergency shelter providers, essential services 
providers, homelessness prevention, and rapid re-housing assistance providers; other homeless 
assistance providers; and mainstream service and housing providers (see§ 576.400(b) and (c) for a 
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list of programs with which ESG-funded activities must be coordinated and integrated to the 
maximum extent practicable); 

vi. Policies and procedures for determining and prioritizing which eligible families and individuals will 
receive homelessness prevention assistance and which eligible families and individuals will receive 
rapid re-housing assistance; 

vii. Standards for determining what percentage or amount of rent and utilities costs each program 
participant must pay while receiving homelessness prevention or rapid re-housing assistance; 

viii. Standards for determining how long a particular program participant will be provided with rental 
assistance and whether and how the amount of that assistance will be adjusted over time; and 

ix. Standards for determining the type, amount, and duration of housing stabilization and/or relocation 
services to provide to a program participant, including the limits, if any, on the homelessness 
prevention or rapid re-housing assistance that each program participant may receive, such as the 
maximum amount of assistance, maximum number of months the program participant receive 
assistance, or the maximum number of times the program participant may receive assistance. 

d. Participation in HMIS. SUBRECIPIENT shall ensure that data on all persons served and all activities 
assisted under ESG are entered into the applicable community-wide HMIS in the area in which those 
persons and activities are located, or a comparable database, in accordance with HU D's standards on 
participation, data collection, and reporting under a local HMIS. If SUBRECIPIENT is a victim service 
provider or a legal services provider, it may use a comparable database that collects client-level data over 
time (i.e., longitudinal data) and generates unduplicated aggregate reports based on the data. Information 
entered into a comparable database must not be entered directly into or provided to an HMIS. 

e. Evaluations. SUBRECIPIENT must conduct an initial evaluation to determine the el igibility of each 
individual or family's eligibility for ESG assistance and the amount and types of assistance the individual 
or family needs to regain stability in permanent housing. These evaluations must be conducted in 
accordance with the centralized or coordinated assessment requirements set forth under§ 576.400(d) 
and the written standards established under§ 576.400(e). 

f. Re-evaluations for homelessness prevention and rapid re-housing assistance. SUBRECIPIENT must re­
evaluate the program participant's eligibility and the types and amounts of assistance the program 
participant needs not less than once every 3 months for program participants receiving homelessness 
prevention assistance, and not less than once annually for program participants receiving rapid re­
housing assistance. At a minimum, each reevaluation of eligibility must establish that: 

i. The program participant does not have an annual income that exceeds 30 percent of median family 
income for the area , as determined by HUD; and 

ii. The program participant lacks sufficient resources and support networks necessary to retain housing 
without ESG assistance. 

g. Annual income. When determining the annual income of an individual or family, SUBRECIPIENT must 
use the standard for calculating annual income under 24 CFR 5.609. 

h. Connecting program participants to mainstream and other resources. SUBRECIPIENT must assist each 
program participant, as needed, to obtain : 

i. Appropriate supportive services, including assistance in obtaining permanent housing, medical health 
treatment, mental health treatment, counseling, supervision, and other services essential for 
achieving independent living; and 

ii. Other Federal, State, local, and private assistance available to assist the program participant in 
obtaining housing stability. The list of programs is included in 24 CFR Part 576.400(c). 

i. Housing stability case management. 

i. While providing homelessness prevention or rapid re-housing assistance to a program participant, 
SUBRECIPIENT must: 
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a) Require the program participant to meet with a case manager not less than once per month to 
assist the program participant in ensuring long-term housing stability; and 

b) Develop a plan to assist the program participant to retain permanent housing after the ESG 
assistance ends, taking into account all relevant considerations, such as the program participant's 
current or expected income and expenses; other public or private assistance for which the 
program participant will be eligible and likely to receive; and the relative affordability of available 
housing in the area. 

(1) SUBRECIPIENT is exempt from this requirement if the Violence Against Women Act of 1994 
(42 U.S.C. 13701 et seq.) or the Family Violence Prevention and Services Act (42 U.S.C. 
10401 et seq .) prohibits SUBRECIPIENT from making its shelter or housing conditional on 
the participant's acceptance of services. 

j. Terminating assistance. 

i. If a program participant violates program requirements, SUBRECIPIENT may terminate the 
assistance in accordance with a formal process established by COUNTY that recognizes the rights of 
individuals affected. SUBRECIPIENT must exercise judgment and examine all extenuating 
circumstances in determining when violations warrant termination so that a program participant's 
assistance is terminated only in the most severe cases. 

ii. Program participants receiving rental assistance or housing relocation and stabilization services. To 
terminate rental assistance or housing relocation and stabilization services to a program participant, 
the required formal process, at a minimum, must consist of: 

a) Written notice to the program participant containing a clear statement of the reasons for 
termination; 

b) A review of the decision, in which the program participant is given the opportunity to present 
written or oral objections before a person other than the person (or a subordinate of that person) 
who made or approved the termination decision; and 

c) Prompt written notice of the final decision to the program participant. 

iii. Ability to provide further assistance . Termination under this section does not bar SUBRECIPIENT 
from providing further assistance at a later date to the same family or individual. 

k. Shelter and housing standards. 

i. Lead-based paint remediation and disclosure. The Lead-Based Paint Poisoning Prevention Act (42 
U.S.C. 4821-4846), the Residential Lead-Based Paint Hazard Reduction Act of 1992 (42 U.S.C. 
4851-4856), and implementing regulations in 24 CFR part 35, subparts A, B, H, J, K, M, and R apply 
to all shelters assisted under ESG program and all housing occupied by program participants. 

ii . Minimum standards for emergency shelters. Any building for which ESG funds are used for 
conversion, major rehabilitation, or other renovation, must meet state or local government safety and 
sanitation standards, as applicable, and the following minimum safety, sanitation, and privacy 
standards. Any emergency shelter that receives assistance for shelter operations must also meet the 
following minimum safety, sanitation , and privacy standards. The recipient may also establish 
standards that exceed or add to these minimum standards. 

a) Structure and materials. The shelter building must be structurally sound to protect residents from 
the elements and not pose any threat to health and safety of the residents. Any renovation 
(including major rehabilitation and conversion) carried out with ESG assistance must use Energy 
Star and WaterSense products and appliances. 

b) Access. The shelter must be accessible in accordance with Section 504 of the Rehabilitation Act 
(29 U.S.C. 794) and implementing regulations at 24 CFR part 8; the Fair Housing Act (42 U.S.C. 
3601 et seq.) and implementing regulations at 24 CFR part 100; and Title II of the Americans with 
Disabilities Act (42 U.S.C. 12131 et seq.) and 28 CFR part 35; where applicable. 
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c) Space and security. Except where the shelter is intended for day use only, the shelter must 
provide each program participant in the shelter with an acceptable place to sleep and adequate 
space and security for themselves and their belongings. 

d) Interior air quality. Each room or space within the shelter must have a natural or mechanical 
means of ventilation. The interior air must be free of pollutants at a level that might threaten or 
harm the health of residents . 

e) Water supply. The shelter's water supply must be free of contamination. 

f) Sanitary facilities. Each program participant in the shelter must have access to sanitary facilities 
that are in proper operating condition, are private, and are adequate for personal cleanliness and 
the disposal of human waste. 

g) Thermal environment. The shelter must have any necessary heating/cooling facilities in proper 
operating condition. 

h) Illumination and electricity. The shelter must have adequate natural or artificial illumination to 
permit normal indoor activities and support health and safety. There must be sufficient electrical 
sources to permit the safe use of electrical appliances in the shelter. 

i) Food preparation. Food preparation areas, if any, must contain suitable space and equipment to 
store, prepare, and serve food in a safe and sanitary manner. 

j) Sanitary conditions. The shelter must be maintained in a sanitary condition. 

k) Fire safety. There must be at least one working smoke detector in each occupied unit of the 
shelter. Where possible, smoke detectors must be located near sleeping areas. The fire alarm 
system must be designed for hearing-impaired residents. All public areas of the shelter must have 
at least one working smoke detector. There must also be a second means of exiting the building 
in the event of fire or other emergency. 

I. Minimum standards for permanent housing. The recipient or subrecipient cannot use ESG funds to help a 
program participant remain or move into housing that does not meet the minimum habitability standards 
provided in this section I. The recipient may also establish standards that exceed or add to these 
minimum standards. 

i. Structure and materials. The structures must be structurally sound to protect residents from the 
elements and not pose any threat to the health and safety of the residents. 

ii. Space and security. Each resident must be provided adequate space and security for themselves 
and their belongings. Each resident must be provided an acceptable place to sleep. 

iii. Interior air quality. Each room or space must have a natural or mechanical means of ventilation . The 
interior air must be free of pollutants at a level that might threaten or harm the health of residents. 

iv. Water supply. The water supply must be free from contamination. 

v. Sanitary facilities . Residents must have access to sufficient sanitary facilities that are in proper 
operating condition, are private, and are adequate for personal cleanliness and the disposal of 
human waste. 

vi. Thermal environment. The housing must have any necessary heating/cooling facilities in proper 
operating condition. 

vii. Illumination and electricity. The structure must have adequate natural or artificial illumination to 
permit normal indoor activities and support health and safety. There must be sufficient electrical 
sources to permit the safe use of electrical appliances in the structure. 

viii. Food preparation. All food preparation areas must contain suitable space and equipment to store, 
prepare, and serve food in a safe and sanitary manner. 

ix. Sanitary conditions. The housing must be maintained in a sanitary condition . 

x. Fire safety. 
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a) There must be a second means of exiting the building in the event of fire or other emergency. 

b) Each unit must include at least one battery-operated or hard-wired smoke detector, in proper 
working condition, on each occupied level of the unit. Smoke detectors must be located, to the 
extent practicable, in a hallway adjacent to a bedroom. If the unit is occupied by hearing impaired 
persons, smoke detectors must have an alarm system designed for hearing impaired persons in 
each bedroom occupied by a hearing-impaired person. 

c) The public areas of all housing must be equipped with a sufficient number, but not less than one 
for each area, of battery-operated or hard-wired smoke detectors. Public areas include, but are 
not limited to, laundry rooms, community rooms, day care centers, hallways, stairwells, and other 
common areas. 

m. Organizational conflicts of interest. The provision of any type or amount of ESG assistance may not be 
conditioned on an individual's or family's acceptance or occupancy of emergency shelter or housing 
owned by the recipient, SUBRECIPIENT, or a parent or subsidiary of SUBRECIPIENT. No subrecipient 
may, with respect to individuals or families occupying housing owned by SUBRECIPIENT, or any parent 
or subsidiary of SUBRECIPIENT, carry out the initial evaluation required under§ 576.401 or administer 
homelessness prevention assistance under§ 576.103. 

n. Individual conflicts of interest. For the procurement of goods and services, SUBRECIPIENT must comply 
with the codes of conduct and conflict of interest requirements under 24 CFR 84.42. For all other 
transactions and activities, the following restrictions apply: 

i. Conflicts prohibited. No person described in paragraph 7.14.2 of this section who exercises or has 
exercised any functions or responsibilities with respect to activities assisted under the ESG program, 
or who is in a position to participate in a decision-making process or gain inside information with 
regard to activities assisted under the program, may obtain a financial interest or benefit from an 
assisted activity; have a financial interest in any contract, subcontract, or agreement with respect to 
an assisted activity; or have a financial interest in the proceeds derived from an assisted activity, 
either for him or herself or for those with whom he or she has family or business ties, during his or 
her tenure or during the one-year period following his or her tenure. 

ii. Persons covered. The conflict-of-interest provisions of paragraph (b)(1) of this section apply to any 
person who is an employee, agent, consultant, officer, or elected or appointed official of 
SUBRECIPIENT. 

iii. Exceptions. Upon the written request of the recipient, COUNTY, in conjunction with HUD, may grant 
an exception to the provisions of this subsection on a case-by-case basis, taking into account the 
nature of the conflict and the factors listed below: 

a) Threshold requirements. COUNTY and HUD will consider an exception only after the recipient 
has provided an opinion of the recipient's attorney that the interest for which the exception is 
sought would not violate state or local law. 

b) Factors to be considered for exceptions. In determining whether to grant a requested exception 
after SUBRECIPIENT has satisfactorily met the threshold requirements, HUD must conclude that 
the exception will serve to further the purposes of the ESG program and the effective and efficient 
administration of SUBRECIPIENT's program or project, taking into account the cumulative effect 
of the following factors, as applicable: 

(1) Whether the exception would provide a significant cost benefit or an essential degree of 
expertise to the program or project that would otherwise not be available; 

(2) Whether an opportunity was provided for open competitive bidding or negotiation; 

(3) Whether the affected person has withdrawn from his or her functions, responsibilities or the 
decision-making process with respect to the specific activity in question; 

(4) Whether the interest or benefit was present before the affected person was in the position in 
which the conflict of interest may have occurred; 
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(5) Whether undue hardship results to SUBRECIPIENT, or the person affected, when weighed 
against the public interest served by avoiding the prohibited conflict; and 

(6) Any other relevant considerations. 

iv. Contractors. All contractors of SUBRECIPIENT must comply with the same requirements that apply 
to subrecipients under this section. 

o. Homeless Participation. 

i. SUBRECIPIENT must provide for the participation of not less than one homeless individual or 
formerly homeless individual on the board of directors or other equivalent policy-making entity of 
SUBRECIPIENT, to the extent that the entity considers and makes policies and decisions regarding 
any facilities, services, or other assistance that receive funding under ESG. 

ii. If SUBRECIPIENT is unable to meet the homeless participation requirement, it must instead develop 
and implement a plan to consult with homeless or formerly homeless individuals in considering and 
making policies and decisions regarding any facilities, services, or other assistance that receive 
funding under ESG. The plan must be submitted to COUNTY to be included in the annual action 
plan required under 24 CFR 91.220. 

iii . To the maximum extent practicable, SUBRECIPIENT must involve homeless individuals and families 
in constructing, renovating, maintaining, and operating facilities assisted under ESG, in providing 
services assisted under ESG, and in providing services for occupants of facilities assisted under 
ESG. 
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EXHIBIT A.1 

SUBRECIPIENT SCOPE OF WORK 

I. Scope of Work for: The ESG Emergency Shelter 

SUBRECIPIENT agrees to accomplish the following work under this Agreement: 

A. Provide emergency shelter services to homeless families including: 

• Safety planning 

• Advocacy and assistance navigating systems 

• Case management 

• Crisis intervention 

• Information and Referral 

• Support groups 

• Counseling 

B. It is expected that the funding under this ESG contract will assist approximately 50 homeless families with 
shelter services during the July 1, 2020 to June 30, 2021 program year. 
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EXHIBIT B 

SUBRECIPIENT PROGRAM BUDGET 

A. The total compensation under this contract shall not exceed $58.746 with payments to be made as 
outlined in the body of the contract. 

B. Adjustments to the budget may only be made with the approval of both Parties. 

Program Costs Amount Source of Funds 
ESG, unrestricted funds, government 

Shelter Staffing $58,746 contracts 

Shelter Utilities $ 

Shelter Maintenance $ 

Shelter Suoolies $ unrestricted funds. government contracts 

Insurance $ 
Food (Community 
Events) $ Unrestricted funds 

Other (training, client 
assistance, program 
overhead , occupancy, 
admin support, 
depreciation $ unrestricted funds, government contracts 

Total Shelter Expenses $ 

Total ESG: $58,746 
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EXBHIBIT C: CONGRESSIONAL LOBBYING CERTIFICATE 

The undersigned certifies, to the best of his or her knowledge and belief, that: 

No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person 
for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer 
or employee of Congress, or an employee of a Member of Congress in connection with awarding of any Federal 
contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative 
agreement, and the extension continuation, renewal, amendment, or modification of any Federal contract, grant, 
loan, or cooperative agreement. 

If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to 
Report Lobbying," in accordance with its instructions[as amended by "Government-wide Guidance for New 
Restrictions on Lobbying," 61 Federal Regulations 1413 (1/19/96). Note: Language in paragraph (2) herein has 
been modified in accordance with Section 10 of the Lobbying Disclosure Act of 1995 (P.L. 104-65, to be codified 
at 2 U.S.C. 1601, et seq.)]. 

The undersigned shall require that the language of this certification be included in the award documents for all 
subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative 
agreements) and that all subrecipients shall certify and disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when this transaction was 
made or entered intro. Submission of this certification is a prerequisite for making or entering into this transaction 
imposed by section 1352, title 31, U.S. Code (as amended by the Lobbying Disclosure Act of 1995). Any person 
who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 

[Note: Pursuant to 31 U.S.C. §1352(c)(1)-(2)(A), any person who makes a prohibited expenditure or fails to file or 
amend a required certification or disclosure form shall be subject to a civil penalty of not less than $10,000 and 
not more than $100,000 for each expenditure or failure .] 

The Authorized Representative certifies or affirms the truthfulness and accuracy of each statement of its 
certification and disclosure, if any. In addition, the Organization understands and agrees that the provisions of 31 
U.S.C. §3801, et seq., apply to this certification and disclosure, if any. 

Northwest Housing Alternatives 

Organization Name Award Number or Project Name 

Trell Anderson Executive Director 
Name and Title of Authorized Representative 

Jue~ 08/19/2020 
Signature Date 



Exhibit D 
REQUEST FOR REIMBURSEMENT 

Note: This form derives from the approved budget in your grant Agreement. 
Please follow instructions for completing this form as outlined in Exhibit D.1. 

Subrecipient Northwest Housing Alternatives, Inc Grant Number: 21-005 

Address: Report Period: 
Contract#: 

E20-UW-41-
Contact Person: Federal Award #: 0003 
Phone Number: CFDA(s): 14.231 

E-mail: 

Budget Category Budget 
Current Draw Previously Balance 

Request Requested 

$ - $ - $ - $ -
$ - $ - $ - $ -
$ - $ - $ - $ -
$ - $ - $ - $ -
$ - $ - $ - $ -
$ - $ - $ - $ -
$ - $ - $ - $ -
$ - $ - $ - $ . 
$ - $ - $ - $ -

Total Grant Funds Requested $ - $ - $ - $ -
ATTACH ALL RECEIPTS AND REQUIRED CLIENT DOCUMENTATION. 

Clackamas County and the Federal government retain the right to inspect all financial records and other 
books, documents, papers, plans, records of shipments and payments and writings of Recipient that are 
pertinent to this Agreement. 
CERTIFICATION 
By signing this reporl, I cerlify to the best of my knowledge and belief that the reporl is true, complete, and accurate, 
and the expenditures, disbursements and cash receipts are for the purposes and objectives set forlh in the terms and 
conditions of the Federal award. I am aware that any false, fictitious, or fraudulent information, or the omission of any 
material fact, may subject me to criminal, civil or administrative penalties for fraud, false statements, false claims or 
otherwise. (U.S. Code Title 18, Section 1001 and Title 31 , Sections 3729-3730 and 3801-3812). 

Department Review 
Project Officer Name: 
Department: 

Signature: 

Prepared by: 
Authorized - - --- --------------- -

Signer: --------------------~ 
Date: 

Date: - - ----
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EXHIBIT D.1: REIMBURSEMENT INSTRUCTIONS 

Reimbursement by COUNTY will be within 30 days of receipt of acceptable countersigned itemized 
invoices or billings reflecting the actual cost to SUBRECIPIENT of eligible expenses. Each invoice shall 
be accompanied with a detailed Request for Reimbursement (Exhibit D) which shall include appropriate 
documentation. This documentation shall include signed and approved timecards for personnel expenses 
and itemized invoices or billings for materials and services. 

• COUNTY must provide HUD with specific household demographic information for each 
household served by ESG funds. The household information will be collected from 
SUBRECIPIENT and must accompany the first SUBRECIPIENT invoice for each household. 

• The request for reimbursement shall also include a summary of expenses incurred for each 
household along with source documentation. In addition, an HMIS report documenting the type 
and amount of financial assistance for each household shall accompany the invoice. 

• Information on the request for reimbursement form, the household demographics, the source 
documentation and the summary of expenses incurred for each specific household from the 
HMIS reports must all correlate. See Attachment B. 
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EXHIBIT E: PERFORMANCE REPORTING REQUIREMENTS 

Reporting Requirements. SUBRECIPIENT will comply with: 

• All current HMIS Policy & Procedures; 
• HMIS Participation Agreement; 
• All ESG HMIS reporting requirements developed by COUNTY; 
• SUBRECIPIENT will provide documentation to COUNTY annually on the project activities 

completed in accordance with this Agreement. 
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EXHIBIT F 

Required Certifications 

I, Trell Anderson , Executive Director of Northwest Housing Alternatives 

(SUBRECIPIENT) certify the provision of the matching supplemental funds required by the regulation 24 

CFR 576.201. A description of the sources and amounts of such supplemental funds are included in the 

Attachment B agency Fiscal Year operating budget. 

ESG Certifications 

The Emergency Solutions Grants Program SUBRECIPIENT certifies that: 

Major rehabilitation/conversion - If an emergency shelter's rehabilitation costs exceed 75 

percent of the value of the building before rehabilitation, SUBRECIPIENT will maintain the 

building as a shelter for homeless individuals and families for a minimum of 10 years after the 

date the building is first occupied by a homeless individual or family after the completed 

rehabilitation. If the cost to convert a building into an emergency shelter exceeds 75 percent of 

the value of the building after conversion, the jurisdiction will maintain the building as a shelter 

for homeless individuals and families for a minimum of 10 years after the date the building is 

first occupied by a homeless individual or family after the completed conversion. In all other 

cases where ESG funds are used for renovation, the jurisdiction will maintain the building as a 

shelter for homeless individuals and families for a minimum of 3 years after the date the building 

is first occupied by a homeless individual or family after the completed renovation. 

Essential Services and Operating Costs - In the case of assistance involving shelter operations 

or essential services related to street outreach or emergency shelter, SUBRECIPIENT will provide services 

or shelter to homeless individuals and families for the period during which the ESG assistance is provided, 

without regard to a particular site or structure, so long the jurisdiction serves the same type of persons (e.g., 

families with children, unaccompanied youth, disabled individuals, or victims of domestic violence) or 

persons in the same geographic area. 

Renovation - Any renovation carried out with ESG assistance shall be sufficient to ensure that 

the building involved is safe and sanitary. 

Supportive Services - SUBRECIPIENT will assist homeless individuals in obtaining permanent housing, 
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appropriate supportive services ( including medical and mental health treatment, victim services, 

counseling, supervision , and other services essential for achieving independent living) , and other Federal 

State, local, and private assistance available for such individuals. 

Matching Funds - SUBRECIPIENT will obtain matching amounts required under 24 CFR 

576.201 and as outlined in Exhibit G. 

Confidentiality - SUBRECIPIENT has established and is implementing procedures to ensure the 

confidentiality of records pertaining to any individual provided family violence prevention or treatment 

services under any project assisted under the ESG program , including protection against the release of the 

address or location of any family violence shelter project, except with the written authorization of the person 

responsible for the operation of that shelter. 

Homeless Persons Involvement - To the maximum extent practicable, SUBRECIPIENT will involve, 

through employment, volunteer services, or otherwise, homeless individuals and 

families in constructing, renovating, maintaining, and operating facilities assisted under the ESG 

program, in providing services assisted under the ESG program, and in providing services for 

occupants of facilities assisted under the program. 

Consolidated Plan - All activities SUBRECIPIENT undertakes with assistance under ESG are consistent 

with the jurisdiction's consolidated plan. 

Discharge Policy - SUBRECIPIENT will establish and implement, to the maximum extent 

practicable and where appropriate policies and protocols for the discharge of persons from 

publicly funded institutions or systems of care (such as health care facilities, mental health 

facilities, foster care or other youth facilities, or correction programs and institutions) in order to 

prevent this discharge from immediately resulting in homelessness for these persons. 

HMIS - SUBRECIPIENT will comply with HUD's standards for participation in the local Homeless 

Management Information System and the collection and reporting of client level information. 

The requirement that SUBRECIPIENT involve, to the maximum possible extent practicable and where 

appropriate, homeless individuals and families in policy making, renovating , maintaining, and operating 

facilities assisted under the ESG program is met in the following manner: 
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Signature/Authorized Official Date 

Executive Director 

Title 

08/19/2020 
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Project Name: ESG 2020 

Federal Award#: E20-UW-41-0003 

Subrecipient: NORTHWEST HOUSING ALTERNATIVES, INC. 

Agreement#: 21-005 

Date of Submission: XX/XX/XX 

Has Subrecipient submitted all requests for reimbursement? YIN 

Has Subrecipient met all programmatic closeout requirements? YIN 

EXHIBIT G: Final Financial Report 
Report of Funds received, expended, and reported as match (if applicable) under this agreement 

Total Federal Funds authorized on this agreement: 

Year-to-Date Federal Funds requested for 

reimbursement on this agreement: 

Total Federal Funds received on this agreement: 

Balance of unexpended Federal Funds 

(Line 1 minus Line 3): 

By signing this report, I certify to the best of my knowledge and belief that the report is true, complete, and accurate, and the 
expenditures, disbursements and cash receipts are for the purposes and objectives set forth in the terms and conditions of the 
Federal award. I am aware that any false, fictitious, or fraudulent information, or the omission of any material fact, may subject me to 
criminal, civil or administrative penalties for fraud, false statements, false claims or otherwise. (U.S. Code Title 18, Section 1001 and 
Title 31, Sections 3729-3730 and 3801-3812). 

Subrecipient's Certifying Official (printed) : ---------------­

Subrecipient's Certifying Official (signature):----- -------- --­

Subrecipient's Certifying Official's title: ------------------
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ATTACHMENT A: ESG POLICIES 

2019 ESG and CoC Policy Manual sent via email to NHA on August 4, 2020. 
Recipients of email distribution to NHA: Peter Rosenblatt and Vickie Howard. 



Health, Housing .A. 
&Human Services c._-. Richard Swift 

Director 
CLACKAMAS COUNTY 

September 10, 2020 

Board of County Commissioner 
Clackamas County 

Members of the Board: 

Approval of Amendment #2 to Agency Services Contract 
with Central City Concern for Law Enforcement Assisted Diversion Program 

Purpose/Outcomes This contract provides gap funding to insure the continuous operation of the Law 
Enforcement Assisted Diversion (LEAD) program that addresses low-level drug 
street crime in Clackamas County. The LEAD program is a collaborative effort that 
has shown to be effective in diverting people from the criminal justice system 
toward systems of care that address their underlyinq needs. 

Dollar Amount and Amendment adds $174,141 increasing the contract's maximum value to $458,445. 
Fiscal Impact 
Funding Source County General Funds 
Duration Effective July 1, 2020 and terminates December 31, 2020. 
Previous Board 10/03/19- A 7 
Action 
Strategic Plan 1. Provide coordination, assessment, outreach, and recovery services to 
Alignment Clackamas County residents experiencing mental health and addiction distress 

so they can achieve their own recovery goals. 
2. Ensure safe, healthy and secure communities. 

Counsel Review Reviewed and approved on Auqust 26, 2020- by KR 
Procurement Was this item processed through Procurement? No 
Review Approved for sole source by George Marlton on 9/7/2017 

Contact Person Vahid Brown, Housinq Policy Coordinator (503) 742-5345 
Contract No. #8946, Amendment #02 

BACKGROUND: 
The Administration Division of the Health, Housing, and Human Services Department requests the 
approval of Amendment #02 to Agency Service Contract #8946 with Central City Concern (CCC). CCC is 
the comprehensive service provider with the Law Enforcement Assisted Diversion (LEAD) program. LEAD 
is a program developed to address low-level drug street crime in Clackamas County. The goal of LEAD is 
to improve community health and safety by using specific human services tools and coordinating them 
with law enforcement to divert people from the criminal justice system toward systems of care that 
address their underlying needs. 

H3S Admin, in partnership with Children, Families, and Community Connections applied in 2020 for a 
federal Comprehensive Opioid Abuse Site Based Program grant to sustain and expand service levels of 
the LEAD program beginning in January 2021. This Amendment will allow for sustainment of current 
service levels provided by Central City Concern until December 31, 2020. This will cover the needs of 
CCC for six months to continue to help lower the rates of arrests, new criminal charges, nights in jail, and 
failure to appear in court while assisting clients with other needs as necessary. It is anticipated that 
notification of awards for the comprehensive opioid abuse site based program grant funding will occur 
before December 31, 2020. If the federal grant application is not successful H3S will redirect unallocated 
funds from the Affordable Housing and Services Fund to maintain service levels beginning in calendar 
year 2021. 

Healthy Families. Strong Communities. 

2051 Kaen Road, Oregon City, OR 97045 •Phone (503) 650-5697 •Fax (503) 655-8677 
Clackamas.us/h3s 



This Amendment adds $174, 141.00 to the contract increasing the maximum contract value to 
$458,445.00 This Amendment is effective July 1, 2020 and terminates December 31, 2020. 

RECOMMENDATION: 
Staff recommends Board approval of the Amendment and authorization for Richard Swift, H3S Director to 
sign on behalf of Clackamas County. 



Contract Amendment 
Health, Housing and Human Services 

H3 S Contract Number: 9450 _ ......... ___ _ Board Agenda Number: ______ _ 
and Board Date: - ------

Division: H3S Administration Amendment No. =2 ________ _ 

Contractor: Central City Concern 

Amendment Requested By: Richard Swift, Department Director 

Changes: D Scope of Service 

~ Contract Term 

Justification for Amendment 

181 Contract Budget/Compensation 

0 Other ----

This amendment adds funds to allow Central City Concern to continue at current service levels until the 
notification of the comprehensive opioid abuse site based program grant funding that H3S has applied for is 
received. This will cover the needs of CCC for six months, after which the current service levels will be 
sustained by the comprehensive opioid abuse site based program grant. 

This Amendment increases the compensation by $171,141. As the result of this amendment, the maximum 
contract value is $458,445. Corresponding language under this AGREEMENT is amended as follows. 

AMEND; ARTICJ 1E I.) 

1. Effective Date and Duration. This Contract shall become effective on July 1, 2019 regardless of 
the date of signature. Unless earlier terminated or extended, this Contract shall expire on June 30, 
2020. However, such expiration shall not extinguish or prejudice the County's right to enforce this 
Contract with respect to: (a) any breach of a Contractor warranty; or (b) any default or defect in 
Contractor performance that has not been cured. 

TO READ: 

1. Effective Date and Duration. This Contract shall become effective on July 1, 2019 regardless of 
the date of signature. Unless earlier terminated or extended, this Contract shall expire on December 
31, 2020. However, such expiration shall not extinguish or prejudice the County's right to enforce 
this Contract with respect to: (a) any breach of a Contractor warranty; or (b) any default or defect in 
Contractor performance that has not been cured. 

AMEND;ARTICLE I. 

3. Consideration. The County agrees to pay Contractor, from available and authorized funds, a sum 
not to exceed Two Hundred Eighty Four Thousand Three Hundred and Four Dollars ($284,304) for 
accomplishing the Work required by this Contract. If any interim payments to Contractor are made, 
such payments shall be made only in accordance with the schedule and requirements in Exhibit A. 

TO READ: 

3. Consideration. The County agrees to pay Contractor, from available and authorized funds, a sum 
not to exceed Four Hundred Fifty Eight Thousand Four Hundred and Forty Five Dollars ($458,445) 
for accomplishing the Work required by this Contract. If any interim payments to Contractor are 
made, such payments shall be made only in accordance with the schedule and requirements in 



Exhibit A. 

AMENQ; EXHIBT A 

III. COMPENSATION 

A. Payment for all Work performed under this Contract shall be subject to the provisions of ORS 293 .462 
and shall not exceed the total maximum sum of Two Hundred Eighty Four Thousand Three Hundred 
and Four Dollars ($284,304) for eligible Contract expenditures. The obligations of the County are 
expressly subject to appropriation decisions of the Clackamas County Board of Commissioners 
("BCC"), and in no event shall the County's financial contribution exceed the amount finally granted, 
released and approved by the BCC for this Contract. 

B. The Contract budget categories and maximum expenditures are as follows: 

Operating Expenditures 
Personnel Costs 

Program Manager $7,004 
Case Manager 1 $98,729 

Case Manager $42,419 
Payroll Taxes & Benefits 

FICA taxes $11,111 
Unemployment taxes $2,593 

Workers- Comp $1,185 
Health Insurance $26,686 

Life & Disability Ins $1,482 

Alternative Health Care $296 
Annuities $6,667 

Parking, Mileage, Trans $2,400 
Personnel Related Costs 

Employee Moral $540 

Total $52,420 
Materials & Services 

Furnishings $2,000 
Minor Computer Equip . $2,519 
Printing $110 
Support Services $21,000 

Telephone $800 
Vehicle Insumace $1,944 
Vehicle Gas & Oil $798 
Vehicle Leases $11,400 
Vehicle Repairs & Main $1,364 

Health Serv. Allocated $9,668 

Total $51,602 
Administratioa 

Allocated Admin $31,589 

Total $31,589 
Total $284,304 



TO READ; 

III. COMPENSATION 

C. Payment for all Work performed under this Contract shall be subject to the provisions of ORS 293 .462 
and shall not exceed the total maximum sum of Four Hundred Fifty Eight Thousand Four Hundred and 
Forty Five Dollars ($458,445) for eligible Contract expenditures. The obligations of the County are 
expressly subject to appropriation decisions of the Clackamas County Board of Commissioners 
("BCC"), and in no event shall the County's financial contribution exceed the amount finally granted, 
released and approved by the BCC for this Contract. 

D. The Contract budget categories and maximum expenditures are as follows: 

Operating Expenditures 
Personnel Costs 

Program Manager $3.607 

Case Manager II $66,258 
Case Manager $22,412 

Turnover Credit ($4,614) 

Payroll Taxes & Benefits 
FICA taxes $6,575 

Unemployment taxes $1,534 

Workers- Comp $701 

Health Insurance $15,857 

Life & Disability Ins $877 
403(b) Match $3,945 

Personnel Related Costs 
Employee Moral $100 

Employee Education $450 

EE Parking, Mileage ... $1,837 

Employee Travel $72 

Total $119,611 

MaterlaJ.g & Servi~e$ 
Client Related 

Client Transportation $8,500 

Client Food $1,650 

Program Expense - $7,000 
Client Rent & Related 

Program Rent- $150 
ManagedHsg 
Support Materials $2,000 

Internal Service Expense 
Health Services Admin $2,939 
Allocation 

Other Materials & Services 
Furnishings $468 

Insurance $139 

Licenses & Fees $100 
Medical Supplies $35 
Medicine $12 

Office Supplies $64 



Printing $25 

Telephone $682 

Vehicle Gas & Oil $494 

Vehicle Insurance $563 

Vehicle Leases $1,767 

Vehicle Repair & Main $100 

Total $26,687 

Building Occupancy 
Rent $3,000 

Electricty $600 

Water $1,200 

Total $4,800 

Administrat.Wn 
Allocated Admin $23 ,042 

Total $23,042 

Total $174,141 

SIGNATURE PAGE 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly 
authorized officers. 

Clackamas Service Center 

Authorized Signature Date 

Name I Title (Printed) 

Oregon Business Registry# 

Entity Type I State of Formation 

Clackamas County 

Commissioner Jim Bernard, Chair 
Commissioner Sonya Fischer 
Commissioner Ken Humberston 
Commissioner Paul Savas 
Commissioner Martha Schrader 

Signing on Behalf of the Board 

Richard Swift, Director Date 
Health, Housing and Human Services 

Approved as to Form 
County Counsel 

Date 



 

D A N  J O H N S O N  

 
 
 
 
 
 
 
September 17, 2020 
 
Board of County Commissioners 
Clackamas County  
 
Members of the Board: 
 
Approval of an Intergovernmental Agreement between Metro and Clackamas County for 

work on the Richey Road/North Fork Deep Creek Culvert 
 

Purpose/Outcomes The purpose of the agreement is to allow Metro to make a modification to 
a County culvert that carries the N. Fork of Deep Creek under Richey 
Road with the intent of improving fish-passage.  

Dollar Amount and 
Fiscal Impact 

Metro is funding this work and no expense will be incurred by Clackamas 
County 

Funding Source Metro 
Duration Work to be completed by December of 2021. Metro will retain responsibility 

for any maintenance caused by or related to the modification. 
Previous Board 
Action 

None 

Strategic Plan 
Alignment 

This work aligns with Performance Clackamas Strategic Plan Priority      
”Honor, utilize, promote and invest in our natural resources”.   

Counsel Review The agreement was reviewed by County Counsel on 09/06/20, NB 
Procurement 
Review  

1. Was the item processed through Procurement? No 
2. This is an IGA and has no Clackamas County Funding. 

Contact Person Devin Patterson, Project Manager 503-919-0091 
 
BACKGROUND: 
In October of 2019, Metro provided Clackamas County’s Department of Transportation and 
Development (DTD) with preliminary plans for habitat improvements on the North Fork of Deep 
Creek near Boring, OR. Plans included the installation of a small “berm” in one of the two 
County-maintained box culverts under Richey Road. Appropriate DTD staff met with Metro staff 
to discuss the project and to voice any concerns and needs related to the project. Metro 
addressed DTD concerns in the revised the plans. DTD concurs with Metro that the project will 
be an improvement to fish-passage at this location. The IGA allows the County to remove the 
berm at any time should it create any issues related to flooding or if it creates any issues related 
to integrity and stability of County infrastructure. 
 
 
RECOMMENDATION: 
Staff respectfully recommends that the Board of County Commissioners approve the attached 
Intergovernmental Agreement between Metro and Clackamas County that covers Metro’s fish-
passage improvements on the Richey Road/North Fork Deep Creek Culvert. 
 
Respectfully submitted, 
 

Devin Patterson  
Devin Patterson, 
Project Manager  
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INTERGOVERNMENTAL AGREEMENT 
BETWEEN METRO and 

CLACKAMAS COUNTY For 
RICHEY ROAD CULVERT 

THIS INTERGOVERNMENTAL AGREEMENT (“Agreement”) is entered into and 
between Clackamas County, a political subdivision of the state of Oregon (“County”), and Metro, a 
metropolitan service district organized under the laws of the State of Oregon and the Metro Charter 
(“Metro”) collectively referred to as the “Parties” and each a “Party.” 

RECITALS 
WHEREAS, authority is conferred upon local governments under ORS 190.010 to enter into 

agreements to perform any and all functions and activities that a party to the agreement, its officers 
or agencies have authority to perform; 

WHEREAS, Metro is planning to construct the Cazadero Stream Stabilization and 
Enhancement Project (“Project”) on North Fork Deep Creek; and 

WHEREAS, County owns and operates a culvert on SE Richey Rd. (“Richey Road 
Culvert”) that is immediately upstream of the Project on North Fork Deep Creek; and 

WHEREAS, Metro desires to construct a portion of the Project inside of and through the 
Richey Road Culvert; and 

WHEREAS, the County is interested in allowing this Project in order to improve fish 
passage through the Richey Road Culvert; and 

WHEREAS, the coordination of this Project will be mutually beneficial, resulting in cost 
savings, while promoting efficiency and effectiveness in local government administration.  

NOW, THEREFORE, IT IS AGREED BY THE PARTIES AS FOLLOWS: 
1. Purpose and Project Description County and Metro enter into this Agreement for the construction

of the North Fork Deep Creek Stream Stabilization Project at the Cazadero North Natural Area
and Richey Road Culvert (“Project”).  The location of the Project is more specifically depicted in
Exhibit A, attached and incorporated herein (“Project Site”).

2. Term.  This Agreement is effective upon execution, and expires two (2) years from the effective
date.

3. Obligations of Clackamas County
A. County agrees to provide access to Metro and its contractors to the Richey Road Culvert to

construct a concrete berm in the northern most bay of the culvert to facilitate fish passage.
The location of the concrete berm is more specifically depicted in Exhibit B, attached and
incorporated herein (“Project Design”).

B. In addition to access to the culvert, County agrees to provide access to Metro and its
contractors to County Tax Lots 23E01AA03200 and 23E01AD00500 for use as a temporary
construction staging area throughout the duration of the Project.  Access for County, Oregon
State Parks and members of the public to the Cazadero State Trail cannot be restricted by
Metro’s construction activities.

C. Following the term of the agreement, County agrees to own, operate and maintain the
concrete berm in the Richey Road Culvert. If the County determines that the concrete berm
is causing an increase in the 100 year flood elevation or if it is otherwise causing damage to
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or flooding of County-maintained infrastructure and/or upstream or downstream private 
property, the County may at any time and in its sole discretion remove the concrete berm, or 
may, pursuant to Section 4(C) below, require Metro to resolve the issue at Metro’s cost.  

4. Obligation of Metro.
A. Metro agrees to fully fund and manage the planning, design, permitting and construction of

the Project.
B. Metro agrees to secure regulatory permits from Oregon Department of State lands (DSL)

and U.S. Army Corps of Engineers (Corps) and ensure compliance with permits for the
duration of the Project.  Metro agrees to provide copies of regulatory permits to County
upon request.

C. It is understood between the Parties that the Project is within the 100 year flood plain, and
upstream properties routinely experience flooding.  Metro agrees to design the modifications
to the Richey Road Culvert in a manner that do not increase the 100 year flood elevation to
private properties in the area.    If during the term the County determines that the Project is
the cause of an increase in the 100 year flood elevation, Metro must take immediate action
to remedy the increase, which may require removing the concrete berm in the Richey Road
Culvert.

D. Metro agrees to defend and hold the County harmless if the design modifications to the
Richey Road Culvert are the cause of an increase in the 100 year flood elevation resulting in
damage to infrastructure or private property.

E. Metro will coordinate a final inspection of the Richey Road Culvert portion of the Project
with the County and shall be responsible to repair any damage to the Richey Road Culvert
caused by the construction of the Project prior to the County accepting the completed
Richey Road Culvert portion of the Project and work done on County property.

5. Work Plan and Scheduling of Work.  Metro will manage the Project and intends to complete
construction of the Project between August 1, 2020 and December 31, 2020.  County
acknowledges that said schedule is dependent on many conditions and may be subject to
change.  Metro will provide prompt notice to County of any anticipated delays in the schedule.

6. Early Termination of Agreement
i. Metro and County, by mutual written agreement, may terminate this Agreement at any time.

ii. Either the Metro or County may terminate this Agreement in the event of a breach of the
Agreement by the other.  Prior to such termination, however, the Party seeking the
termination shall give the other Party written notice of the breach and of the Party’s intent to
terminate.  If the breaching Party has not entirely cured the breach within fifteen (15) days
of deemed or actual receipt of the notice, then the Party giving notice may terminate the
Agreement at any time thereafter by giving written notice of termination stating the effective
date of the termination. If the default is of such a nature that it cannot be completely
remedied within such fifteen (15) day period, this provision shall be complied with if the
breaching Party begins correction of the default within the fifteen (15) day period and
thereafter proceeds with reasonable diligence and in good faith to effect the remedy as soon
as practicable.  The Party giving notice shall not be required to give more than one (1) notice
for a similar default in any twelve (12) month period.

6. Indemnification.  Subject to the limits of the Oregon Tort Claims Act and Oregon Constitution,
each of the Parties agrees to hold harmless and indemnify the others, and their elected and
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appointed officials, agents, and employees, from and against all claims, demands, and causes of 
action of any kind or character, including the cost of defense thereof, arising on account of 
personal injuries, death or damage to property caused by or resulting from their own acts or 
omissions or those of their officials, agents and employees. 
 

7. Oregon Law and Forum.  This Agreement is construed according to the laws of the State of 
Oregon, without giving effect to the conflict of law provisions thereof. 

 
8. Applicable Law. The Parties agree to comply in all ways with applicable local, state and federal 

ordinances, statutes, laws and regulations. 
 

9. Non-Exclusive Rights and Remedies. Except as otherwise expressly provided herein, the 
rights and remedies expressly afforded under the provisions of this Agreement are not exclusive, 
and are in addition to and cumulative with any and all rights and remedies otherwise available at 
law or in equity.  The exercise by either Party of any one or more of such remedies does not 
preclude the exercise by it, at the same or different times, of any other remedies for the same 
default or breach, or for any other default or breach, by the other Party. 

 
10. Record and Fiscal Control System. All payroll and financial records pertaining in whole or in 

part to this Agreement must be clearly identified and readily accessible. Such records and 
documents should be retained for a period of three (3) years after receipt of final payment under 
this Agreement; provided that any records and documents that are the subject of audit findings 
must be retained for a longer time until such audit findings are resolved. 

 
11. Access to Records. The Parties acknowledge and agree that each Party, the federal government, 

and their duly authorized representatives shall have access to each Party’s books, documents, 
papers, and records which are directly pertinent to this Agreement for the purpose of making 
audit, examination, excerpts, and transcripts for a period of three years after final payment.  
Copies of applicable records shall be made available upon request.  The cost of such inspection 
must be borne by the inspecting Party. 

 
12. Debt Limitation. This Agreement is expressly subject to the debt limitation of Oregon counties 

set forth in Article XI, Section 10, of the Oregon Constitution, and is contingent upon funds 
being appropriated therefore. Any provisions herein which would conflict with law are deemed 
inoperative to that extent. 

 
13. Severability.  If any provision of this Agreement is found to be unconstitutional, illegal or 

unenforceable, this Agreement nevertheless remains in full force and effect and the offending 
provision must be stricken.  The Court or other authorized body finding such provision 
unconstitutional, illegal or unenforceable shall construe this Agreement without such provision 
to give effect to the maximum extent possible the intentions of the Parties. 

 
14. Integration, Amendment and Waiver.  Except as otherwise set forth herein, this Agreement 

constitutes the entire agreement between the Parties on the matter of the Project.  There are no 
understandings, agreements, or representations, oral or written, not specified herein regarding 
this Agreement.  No waiver, consent, modification or change of terms of this Agreement binds 
either Party unless in writing and signed by both Parties and all necessary approvals have been 
obtained.  Such waiver, consent, modification or change, if made, are effective only in the 
specific instance and for the specific purpose given. The failure of either Party to enforce any 
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provision of this Agreement does not constitute a waiver by such Party of that or any other 
provision. 

15. Interpretation. The titles of the sections of this Agreement are inserted for convenience of
reference only and are disregarded in construing or interpreting any of its provisions.

16. Independent Contractor. Each of the Parties are independent contractors for purposes of this
Agreement.  No representative, agent, employee or contractor of one Party is a representative,
agent, employee or contractor of the other Party for any purpose, except to the extent
specifically provided herein.  Nothing herein is intended, nor can it be construed, to create
between the Parties any relationship of principal and agent, partnership, joint venture or any
similar relationship, and each Party hereby specifically disclaims any such relationship.

17. No Third-Party Beneficiary. Neither Party intends that this Agreement benefit, or create any
right or cause of action in, or on behalf of, any person or entity other than the County or Metro.

18. No Assignment. No Party has the right to assign its interest in this Agreement (or any portion
thereof) without the prior written consent of the other Party, which consent may be withheld for
any reason. The benefits conferred by this Agreement, and the obligations assumed hereunder,
inure to the benefit of and bind the successors of the Parties.

19. Counterparts. This Agreement may be executed in any number of counterparts (electronic,
facsimile or otherwise) all of which when taken together constitute one agreement binding on all
Parties, notwithstanding that all Parties are not signatories to the same counterpart. Each copy of
this Agreement so executed constitute an original.  The Agreement may be executed
electronically.

20. Authority. Each Party represents that it has the authority to enter into this Agreement on its
behalf and the individual signatory for a Party represents that it has been authorized by that
Party to execute and deliver this Agreement.

21. Necessary Acts.  Each Party shall execute and deliver to the others all such further instruments
and documents as may be reasonably necessary to carry out this Agreement.
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IN WITNESS HEREOF, the Parties have executed this Agreement by the date set forth opposite 
their names below. 

Clackamas County        Metro 

Chair      

____________________________________ 
Date  

Deputy Chief Operating Officer  

____________________________________ 
Date 

____________________________________ 

Recording Secretary 
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Exhibit B 
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ORIGINATING COUNTY 
DEPARTMENT:         
 
DTD Transportation Construction        
 
PURCHASING FOR:  
_N/A_______________________________________________  
 
OTHER PARTY TO  
CONTRACT/AGREEMENT:   METRO     
 

 
BOARD AGENDA DATE:  ________________ 

AGENDA ITEM NUMBER: ________________ 

 
PURPOSE: Approval of an Intergovernmental Agreement between 
Metro and Clackamas County for work on the Richey Road / North 
Fork Deep Creek Culvert 

 
 

 

Please return to Laura Kitts DTD Engineering after recording. 
 
 
 



CLACKAMAS 
COUNTY 

September 17, 2020 

Dave Cummings 
Chief Information Officer 

Technology Services 
121 Library Court Oregon City, OR 97045 

Board of County Commissioners 
Clackamas County 

Members of the Board: 

Approval for a Service Level Agreement between Clackamas Broadband 
eXchange and Molalla Communications for a dark fiber connection 

Purpose/Outcomes Clackamas Broadband eXchange (CBX) is looking for approval for a 
Service Level Agreement (SLA) with Molalla Communications for dark 
fiber connection. 

Dollar Amount and Molalla Communications will pay a nonrecurring fee of $510.00 for the 
Fiscal Impact extension of the fiber network and pay a recurring monthly fee of 

$2,950.00. 
Funding Source The funding source for the expansion of the CBX fiber network will be 

contributed from the CBX budget and then reimbursed by Molalla 
Communications. 

Duration Effective upon signature by the board, the SLA is effective for three (3) 
years. 

Previous Board Board previously approved CBX to build and maintain a dark fiber 
Action connection for Cascade Access (Reliance Connects). 
Strategic Plan 1. Build a strong infrastructure. 
Alignment 2. This item follows the Board's Key Initiatives of making high speed 

internet available throughout the County. 
Counsel Review Andrew Naylor, August 26, 2020 
Contact Person Dave Devore (503)723-4996 
Contract No. N/A 

BACKGROUND: 
CBX is looking for approval to provide a dark fiber connection to Molalla Communications. This 
SLA will provide the necessary connectivity to Molalla Communications to better facilitate the 
operations of their service within Clackamas County. 

RECOMMENDATION: 
Staff respectfully recommends approval to enter into this fiber agreement with Molalla 
Communications. Staff further recommends the Board delegate authority to the Technology Services 
Director to sign agreements necessary in the performance of this agreement. 

Since~cfa----

Dave Cummings 
CIO Technology Services 

Phone 503 .655.8322 I Fax 503 .655.8255 I www.clackamas.us 



Clackamas County 

FIBER OPTIC SERVICE LEVEL AGREEMENT 

Molalla Communications Company 
(Customer Name) 

1. Recitals 

WHEREAS, Clackamas County (County) desires to provide to Molalla 
Communications Company (Customer) the services set forth in this Agreement (the 
"Services"), between the specified Customer sites listed in Appendix A, and at the 
price contained in Appendix A; and 

WHEREAS, Customer desires to use the Services; and 

WHEREAS, the Parties desire to set forth herein their respective rights and obligations 
with respect to the provision of Services, 

NOW, THEREFORE, in consideration of the foregoing, and the mutual covenants and 
promises set forth herein, intending to be legally bound, the Parties agree as follows. 

2. Fiber Optic Network Description 

County will provide Customer with point-to-point single mode fiber optic network 
connectivity, including a termination panel for the fiber optic cables, at each Customer 
site on a path designated by the County. 

3. Service Description 

Services provided to Customer by County are physical connectivity of one (or more) 
strands of optical fiber ("Fiber"), between sites specifically identified in Appendix A for 
the exclusive use of the Customer's internal communication needs. Each site listed 
in Appendix A will have a single mode fiber termination. The Fiber is and shall remain 
property of the County. 

4. Construction and Installation Requirements 

a. County, when installing Fiber on the property of Customer, shall do so in a neat 
and professional manner. Routing and location of these cables shall be mutually 
agreed upon between the parties. 

b. Customer shall secure any easements, leases, permits or other agreements 
necessary to allow County to use existing pathways to, into and within each site to 
the demarcation point for service. Customer shall provide a path for the Fiber from 
the point of entry into the site to the termination panel that complies with all 
applicable building, electrical, fire and related codes. 
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c. Subject to the terms of this Agreement, and at no cost to County, Customer shall 
provide adequate environmentally controlled space and electricity required for 
installation, operation, and maintenance of the Fiber used to provision the service 
within each site. 

d. Customer shall provide a clean, secure, relatively dry and cool location (consistent 
with environmental requirements for fiber optic network connectivity equipment) at 
each of its sites for necessary equipment, as determined by the County in its sole 
discretion. 

e. Customer will provide or arrange for County and its employees, agents, lessees, 
officers and its authorized vendors, upon reasonable notice, to have ingress and 
egress into and out of Customer properties and buildings in connection with the 
provision of Service. 

f. If the presence of asbestos or other hazardous materials exists or is detected, 
Customer must have such hazardous materials removed immediately at 
Customer's expense or notify County to install the applicable portion of the Fiber 
in areas of the site that do not contain hazardous material. Any additional expense 
incurred as a result of encountering hazardous materials, including but not limited 
to any additional equipment that may be required, shall be paid by Customer. 

g. County has no obligation to install, operate, or maintain Customer-provided 
facilities or equipment. 

h. County shall construct Fiber into each Customer building enumerated herein; 
splice fiber into existing County fiber optic resources; terminate County's optical 
fiber in each Customer building; test and certify appropriate Fiber performance at 
each Customer location; and provide the appropriate fiber patch panel ("hand­
off's") at each location for Customer utilization. Test results for physical connection 
will be made available to Customer upon request. 

5. Term of Agreement 

Upon completion of installation and connection of the necessary facilities and 
equipment to provide service herein, County shall then certify and notify Customer in 
writing that the service is available for use, and the date of such notice shall be called 
the "Service Start Date". Unless terminated as herein provided, or extended by mutual 
agreement of the parties, this Agreement shall continue for (3) three years from 
Service Start Date. 

6. Rates 

In return for County providing the Services described in Appendix A for the term 
indicated herein, Customer shall pay County both nonrecurring 
construction/installation charges and recurring charges for Services described in 
Appendix A, as amended from time to time. 

7. Payment 
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County shall provide an invoice for twelve months of service (July 1 through June 30), 
or prorated weekly for any portion thereof, to Customer at the beginning of the service 
period. The annual charge shall be payable within thirty (30) days of receipt of invoice. 
Interest charges shall be assessed for late payments in accordance with Appendix A. 
If the Customer fails to pay within sixty (60) days of receipt of an invoice it shall 
constitute grounds for County to terminate the Agreement upon appropriate advance 
written notice to Customer. 

8. Fiber Maintenance 

County shall maintain the structural aspects of the Fiber in good operating condition, 
utilizing commercially reasonable practices in accordance with Appendix B, 
throughout the Agreement Term. In the event the Fiber fails at any time to meet the 
specifications outlined in Appendix C, County shall endeavor to restore the Fiber to 
meet the specification standards in as timely and expedited a manner as reasonably 
possible. 

County may subcontract for testing, maintenance, repair, restoration, relocation, or 
other operational and technical services it is obligated to provide hereunder. 

Customer shall promptly notify County of any matters pertaining to any damage or 
impending damage to or loss of the use of the Fiber that are known to it and that could 
reasonably be expected to adversely affect the Fiber. County shall promptly notify 
Customer of any matters pertaining to any damage or impending damage to or loss 
of the Fiber that are known to it and that could reasonably be expected to adversely 
affect the Fiber and/or Customer's use thereof. 

9. Confidentiality 

All Customer data, voice, or video transmission using County Fiber shall be treated by 
County as confidential information, to the extent allowable by law. Customer expressly 
acknowledges and agrees that County's confidentiality obligations under this 
Agreement are subject to, and only enforceable to the extent permitted by, the Oregon 
Public Records Law, Oregon Revised Statutes ("ORS") Chapter 192 et. seq., and any 
other applicable state or federal law 

10. Content Control and Privacy 

Customer shall have full and complete control of, and responsibility and liability for, 
the content of any and all communications transmissions sent or received using the 
Fiber. 

11. Assignment and Successors 

Either party may assign this Agreement upon prior written consent of the other party. 
Such consent shall not be unreasonably withheld. Upon such assignment, all rights 
and obligations of County and Customer under this Agreement shall pass in total 
without modification to any successor(s) regardless of the manner in which the 
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succession may occur. 

12. Damage 

County shall be responsible for restoring, or otherwise repairing to its prior condition, 
any portion of the Customer's premises or facilities. which are damaged by the 
negligent acts or omissions of County. Customer shall be responsible for restoring, 
or otherwise repairing to its prior condition, any portion of County's connectivity 
equipment or other facilities, located at Customer premises, which are damaged by 
Customer or its agents. 

Customer will reimburse all related Costs associated with damage to the Fiber caused 
by the negligent acts or omissions of Customer, its affiliates, employees, agents, 
contractors or customers. As used herein, "Costs" includes the following: (a) labor 
costs, including wages, salaries, and benefits together with overhead allocable to such 
labor costs; and (b) other direct costs and out-of-pocket expenses on a pass-through 
basis (such as equipment, materials, supplies, contract services, sales, use or similar 
taxes, etc.). 

13. Force Majeure 

Neither party hereto shall be deemed to be in default of any provision of this 
Agreement, for any failure in performance resulting from acts or events beyond the 
reasonable control of such party. For purposes of this Agreement, such acts shall 
include, but shall not be limited to. acts of nature, civil or military authority, civil 
disturbance, war, strikes, fires, power failure, other catastrophes or other force 
majeure events beyond the parties' reasonable control, provided however that the 
provisions of this paragraph and article shall not preclude Customer from cancelling 
or terminating this Agreement as otherwise permitted hereunder, regardless of any 
force majeure event occurring to County. 

14. Consequential Damages 

NOTWITHSTANDING ANY PROVISION OF THIS AGREMENT TO THE 
CONTRARY, IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER 
PARTY FOR ANY SPECIAL, INCIDENTAL, INDIRECT, CONSEQUENTIAL, OR 
PUNITIVE DAMAGES, WHETHER FORSEEABLE OR NOT, ARISING OUT OF, OR 
INCONNECTION WITH, TRANSMISSION INTERRUPTIONS OR DEGREDATION, 
INCLUDING BUT NOT LIMITED TO DAMAGE OR LOSS OF PROFITS OR 
EQUIPMENT, LOSS OF PROFITS OR REVENUE, COST OF CAPITAL, COST OF 
REPLACEMENT SERVICES OR CLAIMS OF CUSTOMERS, WHETHER 
OCCASIONED BY ANY REPAIR OR MAINTENANCE PERFORMED BY OR FAILED 
TO BE PERFORMED BY A PARTY, OR ANY OTHER CAUSE WHATSOEVER, 
INCLUDING WITHOUT LIMITATION BREACH OF CONTRACT, BREACH OF 
WARRANTY, NEGLIGENCE OR STRICT LIABILITY. 

15. Public Contracting Provisions 

The provisions of Oregon public contracting law, ORS 279B.020 through 2798.235, 
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to the extent applicable. are incorporated herein by this reference. 

16. Non-Appropriation or Change in Law 

Notwithstanding any other provisions of this Agreement, the parties hereby agree and 
understand that if County fails to receive expenditure authority sufficient to allow the 
County, in the exercise of its reasonable administrative discretion, to perform under 
this Agreement, or if federal or state laws, regulations or guidelines are modified or 
interpreted in such a way that County is prohibited from performing under this 
Agreement, the Agreement shall terminate and Customer shall pay County any 
remaining pro rata fees for services due to the date of such termination payable 
pursuant to Section 7 of this Agreement. 

17. Compliance with Laws 

Customer shall comply with all applicable federal, state, county and city laws, 
ordinances and regulations, including regulations of any administrative agency 
thereof, heretofore or hereafter adopted or established, during the entire term of this 
Agreement. 

18. Taxes and Assessments 

a. Customer agrees to pay any and all applicable national, federal, state, county and 
local taxes, fees, assessments or surcharges, and all other similar or related 
charges, which are imposed or levied on the Fiber, or because of Customers use 
of the Services under this Agreement (collectively, "Taxes), whether or not the 
Taxes are imposed or levied directly on the Customer, or imposed or levied on the 
County because of or arising out of the use of the Services either by the Customer, 
or its affiliates, or anyone to whom Customer has sold or otherwise granted access 
to the Services. Customer agrees to pay these Taxes in addition to all other fees 
and charges as set forth elsewhere in this Agreement. 

b. "Taxes" include, but are not limited to, business and occupation, commercial, 
district, excise, franchise fee, gross receipts, license, occupational, privilege, 
property, Public Utility Commission, right-of-ways, utility user, or other similar 
taxes, fees surcharges and assessments as may be levied against Customer, or 
against County and passed through to Customer. 

19. Termination 

a. Either party may terminate this Agreement for convenience following 180 day's 
written notice to the other party. 

b. Pursuant to Section 20 of this Agreement, either party may terminate this 
Agreement in the event of default of the Agreement by the other party. Neither the 
County nor the Customer shall be deemed to have waived any breach of this 
Agreement by the other party except by an express waiver in writing. An express 
written waiver as to one breach shall not be deemed a waiver of any other breach 
not expressly identified, even though the other breach is of the same nature as 
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that waived. 

c. If Customer terminates this Agreement for any reason other than County's default 
or failure to perform, County shall be entitled to 5% of the remaining contract 
amount for the unexpired term of this Agreement. 

20. Default 

1. Either of the following events shall constitute a default: 

a. Failure to perform or comply with any material obligation or condition of this 
Agreement; or 

b. Failure to pay any sums due under this Agreement. 

2. Any defaulting party shall have thirty (30) days in which to cure following written 
notice of default by the non-defaulting party. 

21. Remedies 

If this Agreement is terminated by the County due to a breach by the Customer, then 
the County shall have any remedy available to it in law or equity. If this Agreement is 
terminated for any other reason, Customer's sole remedy is reimbursement of the pro 
rata amounts paid to County on the unexpired term of this Agreement, less any setoff 
to which the County is entitled. 

22 Amendment 

Any amendments to this Agreement shall be in writing and shall be signed by all 
parties. 

23. No recourse Against the County 

Customer shall have no recourse whatsoever against County or its officials, boards, 
commissions, or employees for any loss, costs, expense, or damage arising out of 
any provision or requirement contained herein, or in the event this Agreement or any 
part thereof is determined to be invalid. 

24. Notice 

Any notice hereunder shall be in writing and shall be delivered by personal service or 
by United States certified or registered mail, with postage prepaid, or by electronic 
mail as follows: 

Notice to the County 

Manager. Clackamas Broadband Express 
Clackamas County Technology Services 
121 Library Court 
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Oregon City, Oregon 97045 
ddexter@clackamas.us 
Fax Number (503) 655-8255 

with a copy to 

Chief Information Officer 
Clackamas County Technology Services 
121 Library Court 
Oregon City, Oregon 97045 
cbxinfo@co.clackamas.or.us 
Fax Number: (503) 655-8255 

Notice to the Customer 

Lance Eves 
211 Robbins St 
Molalla, OR 97038 
lance@molalla.com 
503-829-1100 

Either Party, by similar written notice, may change the address to which notices shall 
be sent. 

25. Debt Limitations 

This Agreement is expressly subject to the debt limitation of Oregon counties set forth 
in Article XI, Section 10, of the Oregon Constitution, and County's performance is 
contingent upon funds being appropriated therefore. Any provisions herein which 
would conflict with law are deemed inoperative to that extent. 

26. No Attorney Fees 

No attorney fees shall be paid for or awarded to either party in the course of any 
dispute or other recovery under this Agreement. It is the intent of the parties that each 
shall bear the costs of its own legal counsel. 

27. Governing Law 

This Agreement shall be governed and construed in accordance with the laws of the 
State of Oregon without regard to principles of conflicts of law. Any claim, action, or 
suit between County and Customer that arises out of or relates to the performance of 
this Agreement shall be brought and conducted solely and exclusively within the 
Circuit Court for Clackamas County, for the State of Oregon. Provided, however, that 
if any such claim, action, or suit must be brought in a federal forum, it shall be brought 
and conducted solely and exclusively within the United States District Court for the 
District of Oregon. 

28. Survival 
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All rights and obligations shall cease upon termination or expiration of this Agreement. 
except for the rights and obligations set forth in Sections 9, 12, 14, 21, 23, 25, 26, 27, 
and 28, and all other rights and obligations which by their context are intended to 
survive. 

29. Severability 

If any term or provision of this Agreement is declared by a court of competent 
jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms 
and provisions shall not be affected, and the rights and obligations of the parties shall 
be construed and enforced as if the Agreement did not contain the particular term or 
provision held to be invalid. 

30. Whole Contract 

THIS CONTRACT CONSTITUTES THE COMPLETE AND EXCLUSIVE 
STATEMENT OF THE CONTRACT BETWEEN THE PARTIES RELEVANT TO THE 
PURPOSE DESCRIBED HEREIN AND SUPERSEDES ALL PRIOR AGREEMENTS 
OF PROPOSALS, ORAL OR WRITTEN, AND ALL OTHER COMMUNICATION 
BETWEEN THE PARTIES RELATING TO THE SUBJECT MATTER OF THIS 
CONTRACT. NO WAIVER, CONSENT, MODIFICATION, OR CHANGE OF TERMS 
OF THIS CONTRACT WILL BE BINDING ON EITHER PARTY EXCEPT AS A 
WRITTEN ADDENDUM SIGNED BY AUTHORIZED AGENTS OF BOTH PARTIES. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the date and 
year first above written. 

Clackamas County 

By (signature):. __________ _ 

Name=------------~ 

Title: 

Date: 

Customer 

Molalla Communications Company 
\.._ ~slomer Na/?) ... .-

By (signature): ~e.. ~L---~ 

Name (print): bcA It\ L e.. £ ~ S 

Title: \/ p) LC 0 

Date: () ~ - )-. ) - J... ~.:LO 
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APPENDIX A 

SERVICE AND RATE SCHEDULE 

1. Specified Services and Rates 

The following are the sites, services, and rates agreed to by County and 
Customer at which Customer shall be provided services on the fiber optic 
network during the term of the Agreement. It is understood by both parties that 
service to these sites shall be provided for the rates below, subject to any rate 
increases otherwise applicable in accordance with terms herein. It is further 
understood that, during the term of the Agreement, Customer may add services 
to existing or new locations, or change services and/or locations, but that such 
changes are subject to the rates for such additional services. 

2. Construction, Installation and Activation 

For construction, installation and activation work and prov1s1on of fiber optic 
network components, the County shall charge Customer nonrecurring charge(s) 
as specified in Section 5 of Appendix A. All facilities constructed under this 
Agreement and Appendix A shall be owned, operated, and maintained by the 
County. 

3. Service Changes and Conversions 

Both parties agree that Customer may add or change services during the term of 
the Agreement, but that such changes are subject to applicable rates, and 
upgrade and downgrade charges. 

4. Annual Recurring Charges 

From To 
{Connecting Point A:Site Name & {Connecting Point B:Site Service Monthly 
Address) Name & Address) Rate ($) 

Vault located@ Pittock Building One Pair 
1 320 N Molalla Ave, Molalla, 921 SW Washington St (two) dark $2,950.00 

OR 97038 Portland , OR 97205 fibers 

5. Nonrecurring Charges 

From To Amount 
(Connecting Point A:Site Name & (Connecting Point B:Site Service ($) Address) Name & Address) 

Vault located @ Pittock Building 
1 320 N Molalla Ave, Molalla, 921 SW Washington St Construction $510.00 

OR 97038 Portland, OR 97205 

6. Late Payment Interest 

Customer will be charged interest for any payment made after its due date (thirty 
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(30) days after receipt of invoice). Interest is charged at a rate of one and a half 
percent (1.5%) per month, or eighteen percent (18%) annually, on any 
installment not paid when due. 

7. Annual Consumer Price Index CCPll Adjustments 

All fees and minimum charges are subject to Consumer Price Index (CPI) 
adjustments, to be applied annually. The amount of the fees and charges 
specified herein may increase annually by a percentage up to the change in the 
West Region (West City Size B/C 2.5 Million or less) Consumer Price Index of 
the US Dept. of Labor, Bureau of Labor Statistics 
(https://www.bls.govlregions/west/data/xg-tablcs/ro9xg01.htm ), based upon the rate of 
change as stated from the last month reported to the same month of the 
preceding year. In the event such Consumer Price Index (or a successor or 
substitute index) is not available, a reliable governmental or other nonpartisan 
publication evaluating the information theretofore used in determining the 
Consumer Price Index shall be used in lieu of such Consumer Price Index. 

Remainder of this page intentionally left blank. 
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APPENDIX B 

MAINTENANCE AND OPERATIONS SPECIFICATIONS AND PROCEDURES 

1. Defined Terms 

a. "Routine Maintenance" is all preventive maintenance activities and repairs. 

b. "Non-Routine Maintenance" is all efforts and activities in response to an 
emergency circumstance which requires restoration of service. 

2. General 

a. County shall operate and maintain a Network Control and Management 
Center (NCAM) staffed twenty-four (24) hours a day, seven (7) days a 
week, by trained and qualified personnel. County shall maintain telephone 
number (503) 742-4219 to contact personnel and NCAM. County's NCAM 
personnel shall dispatch maintenance and repair personnel along the fiber 
optic network to repair problems detected through the NCAM's remote 
surveillance equipment, by the Customer, or otherwise. 

b. In the event Customer identifies a circumstance which requires restoration 
of service, Customer shall provide NCAM personnel the name and 
address of the facility with the problem, the identification number of the 
Fiber circuits in question, and the name and telephone numbers of 
Customer's personnel to contact for site access and status updates. 
NCAM personnel shall immediately contact a County technician and 
provide the Customer contact information. County technician shall contact 
Customer within one (1) hour of initial call. 

c. If the County's technician cannot repair the service interruption by 
telephone, County shall use commercially reasonable efforts to have its 
first maintenance employee or contractor at the site requiring repair within 
four (4) hours of the initial call to the NCAM. County will then work 
continuously until service has been restored. 

d. County shall use commercially reasonable efforts to notify Customer 
twenty one (21) days prior to the date of any planned non-emergency 
maintenance activity. In the event that a County planned activity is 
canceled or delayed for any reason as previously notified, County shall 
notify Customer as soon as reasonably possible and will comply with the 
provisions of the previous sentence to reschedule any delayed activity. 
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3. Fiber Optic Network 

a. County shall maintain the fiber optic network in good and operable 
condition and shall repair the fiber in a manner consistent with industry 
standards and using commercially reasonable efforts. 

b. County shall perform appropriate routine maintenance on the fiber optic 
network in accordance with County's then current preventive maintenance 
procedures. County's maintenance procedures shall not substantially 
deviate from industry practice. 

4. Restoration 

a. When restoring damaged fiber, the Parties agree to work together to 
restore all traffic as quickly as possible. County, immediately upon arriving 
on the site of the damage, shall determine the best course of action to be 
taken to restore the fiber and shall begin restoration efforts. 

b. It will be the responsibility of County and Customer to report to one 
another respectively any known environmental or safety hazards which 
would restrict or jeopardize any maintenance work. 

c. Upon notification of interruption of fiber optic network service, disrepair, 
impairment or other need for repair or restoration of the fiber and the 
location of the damaged fiber, County shall pursue commercially 
reasonable efforts to mobilize technicians to achieve necessary repair or 
restoration, including, but without limitation, having maintenance 
personnel at the affected site within four (4) hours after receipt of such 
notice with the required restoration material and equipment. 

d. In the event that Customer's use of the fiber optic network is interrupted 
due to an occurrence of a force majeure event, repairs and restoration 
shall be made as expeditiously as reasonably possible. Customer 
recognizes that four (4) hour response time represents optimal conditions, 
and may be impossible to achieve when emergency restoration of fiber 
optic network integrity is required or when responding to certain remote 
locations. Actual response times will be influenced by such factors as 
terrain, weather conditions present at the time the request is made and 
actual mileage to the fault site. 

e. For purposes of this section, "commercially reasonable efforts" means 
activities and performances consistent with prudent utility practice, existing 
contract provisions for County technicians and/or employees, practices 
required for preserving the integrity of the fiber optic network, and 
response times that do not jeopardize the health and safety of the 
employees, contractors and agents of County and Customer. 
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5. Customer shall be responsible for paying County standard maintenance rates 
and charges for any calls to County for maintenance issues related to the Fiber 
that County later confirms as resulting from another source other than 
functionality of the Fibers. 

Remainder of this page intentionally leff blank. 
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APPENDIX C 

FIBER SPLICING AND TESTING STANDARDS AND PROCEDURES 

1. Fiber and Connector Standards 

a. Connector Standards 
The loss value of any pigtail connector and any associated fiber jumper or 
pigtail with matching mode field diameters will not exceed .5dB at 1550 nm. 
The loss value of a connector and its associated jumper with mismatched 
mode field diameters should not exceed .8 dB. 

b. Field Splice Standards 
The objective for each splice is an averaged loss value of 0.1 dB or less when 
measured bi-directionally with an OTDR at 1550 nm. In the event of damage 
and subsequent restoration of the Fibers, commercially reasonable efforts will 
be made to restore the Fibers to this standard. If after 3 restoration splicing 
attempts. County is not able to produce a loss value of 0.1 dB or less bi­
directionally at 1550 nm, then 0.5 dB or less bi-directionally at 1550 nm will be 
acceptable. Fibers not meeting the 0.1 dB or less specification will be 
identified as Out Of Specification (OOS). Documentation of the three 
attempts (re-burns) to bring the OOS fiber within specification will be 
provided. 

c. Span Loss 
It is County's responsibility to insure proper continuity of all fibers at the fiber 
level, not just the pigtail level. Any "frogs" or fibers that cross in the route will 
be remedied by County. The following span loss calculation will be used: 

(A * L) + (0.1 * N) + C = Acceptable Span Loss 

A = Attenuation per KM at 1550 nm 
L =Optical length of cable measured in kilometers (from OTDR Trace) 
N = Number of splices in a span 
C = Connector loss. The connector loss will not exceed .5dB. The section 
test will have (2) pigtail connectors/splices under test, so 1.0dB will be 
allowed for this loss. 

Remainder of this page intentionally left blank. 
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CLACKAMAS 

WATER 
ENVIRONMENT 
SERVICES 

September 17, 2020 

Gregory L. Geist 
Director 

Water Environment Services Board 
Board of County Commissioners 
Clackamas County 

Members of the Board: 

Approval of the Purchase and Sale Agreement and Related Documents 
Between Clackamas Water Environment Services and SDG-2, LLC 
Related to the Transfer of the Former Blue Heron Lagoon Property 

Purpose/Outcomes Approval of Purchase and Sale Agreement and Related Documents 
Dollar Amount and Proceeds to WES from sale of property. Base purchase price is $2 million, 
Fiscal Impact with possible adjustments to a floor of $500,000 to a maximum of $5 million. 
Funding Source Revenue positive transaction 
Duration Conveyance occurs promptly after signing. Purchase price payable under a 

note with a term of 10 years, with a 5 year extension, prepayable anytime. 
Previous Board Extensive discussions in executive session beginning in November 2018. 
Action/Review Discussed and recommended for approval by WES Advisory Committee in 

executive session in March 2019. 
Counsel Review These documents were reviewed and aooroved by County Counsel. 
Strategic Plan 1) Build Public Trust Through Good Government: WES has realized the value 
Alignment from its' initial purchase and by selling the remainder is recouping a portion of 

its initial investment to the benefit of ratepayers. 
2) Grow a Vibrant Economy: returning this property to private sector 
ownership will increase the available land for housing, commercial or 
industrial businesses. 

Contact Person Chris Storey, WES Assistant Director 503 742 4543 
Contract No. NIA 

BACKGROUND: 
Clackamas Water Environment Services ("WES") purchased approximately 39 acres of land 
located in West Linn, Oregon (the "Site") from the Blue Heron Paper Company out of Chapter 7 
Bankruptcy in 2012 for $1. 7 million. The Site contained a wastewater treatment lagoon, Clean 
Water Act National Pollution Discharge Elimination System ("NPDES") permit with associated 
regulatory allocations, an outfall into a deep portion of the Willamette River, and associated land 
and water rights. Of the Site, WES determined that it required approximately 5 acres of buildable 
land for possible future use, the NPDES permit, outfall, and water rights. The remainder of 
approximately 34 acres, including the lagoons (the "Property"), are not required. 

A developer, SDG-2, LLC, has proposed to acquire the Property from WES for a purchase price of 
$2 million, with possible adjustment of that price based on certain future conditions. Under the 
proposed transaction, the purchase price would be payable pursuant to a note secured with a 
deed of trust, with a term of 10 years with a 5 year possible extension. The $2 million purchase 
price may be adjusted down due to unanticipated costs associated with environmental remediation 
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of the lagoons and construction of sufficient vehicular access to the site, to a minimum 
consideration of $500,000. If the costs of those activities exceeds $8 million, then the price could 
be reduced on a dollar-for-dollar basis until the minimum price is reached. The purchase price may 
also be adjusted upward to $5 million if the Property receives a change in use and zoning to PUD 
or other similar up-zoning and/or the issuance of a Developers Agreement with the City of West 
Linn, even if previously the purchase price was reduced due to environmental remediation or 
construction of vehicular access costs. The note reflecting the purchase price is prepayable at any 
time. 

This transaction would return the -34 acre Property back into private hands for economically 
productive use and maintain WES' ability to utilize the -5 acre desired portion of the Site, the 
NPDES permit, outfall, and associated water rights, thereby maximizing ratepayer value. 

Attached hereto is a Resolution that further describes the transactions relating to the sale, makes 
certain findings, and authorizes WES to enter into those transactions. A copy of the Purchase and 
Sale Agreement and related exhibits are attached to the resolution. 

RECOMMENDATION: 
WES staff recommends the Board, acting as the governing body of Water Environment 
Services, adopt and approve the resolution authorizing the collective transactions represented 
by the Purchase and Sale Agreement and related documents and making certain findings. 

Respectfully submitted, 

~_? 
Chris Storey 
Assistant Director, Water Environment Services 

Attachments: 

Resolution 
Exhibit A to Resolution - Purchase and Sale Agreement and Exhibits thereto 



BEFORE THE BOARD OF COUNTY COMMISSIONERS 
OF CLACKAMAS COUNTY, STATE OF OREGON 

 

 

 

 

 

 

  

 

 

 

In the Matter of Transferring Public 
Property and Approving a Purchase 
and Sale Agreement for Water 
Environment Services  

Resolution No. __________ 
Page 1 of 2 

  
 WHEREAS, Water Environment Services (“WES”) acquired approximately 39 acres of 
land in West Linn containing an industrial wastewater treatment lagoon and associated Clean 
Water Act National Pollution Discharge Elimination System (“NPDES”) Permit to optimize its 
regulatory and real property portfolio in response to anticipated NPDES permit limitations; and 
 
 WHEREAS, WES has identified approximately 5 acres of land of that 39 acres which 
would be valuable in potential future wastewater treatment and/or conveyance projects (the 
“Remainder Area”) with the other approximately 34 acres not serving a direct public purpose; and 
 
 WHEREAS, WES has been approached by a developer seeking to purchase the 
approximately 34 acres of land (the “Property”) as further described in the Purchase and Sale 
Agreement attached hereto as Exhibit A (the “PSA”); and 
 
 WHEREAS, it appears to be in the best interests of WES’ ratepayers as the relevant public 
interest to sell the Property and allow it to be remediated and returned to productive economic 
use by such developer at its’ cost; and 
 
 WHEREAS, a 2.2 acre section of the Remainder Area, which encompasses in whole or 
part three separate parcels, is located on a larger parcel (the “Transfer Parcel”) that is also part 
of the Property to be sold, and that a lot line adjustment or other division of land would be 
necessary to effectuate the proposed sale; and 
 
 WHEREAS, to efficiently and expeditiously effectuate the entirety of the transactions 
contemplated by the PSA, the parties have agreed to convey the Transfer Parcel to the developer 
and have the developer promptly undertake a lot line adjustment, and then reconvey the 2.2 acre 
section of the Transfer Parcel back to WES, with that area controlled by WES via a lease until 
such point; and 
 
 WHEREAS, Oregon Revised Statutes (“ORS”) Chapter 271 requires a public body to 
determine that the public interest may be furthered before approving a transfer of public property 
needed for public use; and 
 
 WHEREAS, the short term transfer of the portion of the Remainder Area does not impair 
or delay any current WES plans regarding the Remainder Area, and WES retains ownership long 
term and beneficial use of the Remainder Parcel under the proposed transaction structure;  
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In the Matter of Transferring Public 
Property and Approving a Purchase 
and Sale Agreement for Water 
Environment Services  

Resolution No. __________ 
Page 2 of 2 

 NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY 
COMMISSIONERS, ACTING AS THE GOVERNING BODY OF WATER ENVIRONMENT 
SERVICES, THAT: 
 

1. The sale of the Property as contemplated by the PSA and all related agreements, 
deeds, notes, leases, exhibits, certificates or other documents, the payment of costs 
relating to the transaction and all other elements of the PSA are hereby authorized 
and approved; and 

 
2. The conveyance by WES of the Transfer Parcel pending a lot line adjustment or other 

division of land and lease security during the pendency of such action is determined 
to be in the public interest for the reasons stated above; and 

 
3. The Director and/or the Assistant Director of WES are authorized to execute the PSA 

and all related agreements, deeds, notes, exhibits, certificates or other documents 
necessary to effectuate the foregoing, and are directed to take all actions necessary 
to complete the transaction as contemplated now and in the future, including but not 
limited to the reconveyance of the relevant portion of the Transfer Parcel. 

 
ADOPTED this 17th day of September, 2020. 
 
BOARD OF COUNTY COMMISSIONERS 
 
 
__________________________________ 
Chair 
 
__________________________________ 
Recording Secretary 
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AGREEMENT OF PURCHASE AND SALE 

 

 THIS AGREEMENT OF PURCHASE AND SALE (this “Agreement”) is made and 

entered into as of the last date of signature indicated below (the “Effective Date”), by and 

between Water Environment Services (“Seller”), an intergovernmental entity formed pursuant to 

ORS Chapter 190, and SDG-2, LLC (“Buyer”), a Delaware limited liability company. Seller and 

Buyer are individually referred to as “Party” or collectively as “Parties.”  

 

RECITALS 

 

 The Seller is the sole owner of approximately 36.3 acres of real property located in the 

County of Clackamas, State of Oregon, commonly known as the Blue Heron Lagoon site in West 

Linn more particularly described in Exhibit A attached hereto and incorporated herein by 

reference (the “Full Site”). Seller purchased the Full Site from the Chapter 13 liquidating estate 

of the Blue Heron Paper Company; 

 

 Seller has identified approximately 2.2 acres of the Full Site as more particularly 

described in Exhibit B, attached hereto and incorporated herein (the “Remainder Parcel”) 

necessary to support possible infrastructure necessary to provide sanitary services to its 

customers, along with the associated outfall, Clean Water Act National Pollution Discharge 

Elimination Permit, Willamette River water withdrawal rights, and to provide access and an 

easement running from the Remainder Parcel through the Property (as defined below) as further 

described in this Agreement (collectively, the “Regulatory Assets”); 

 

 Buyer desires to purchase from the Seller, and the Seller desires to sell and convey to 

Buyer, all right, title and interest in the Full Site less the Remainder Parcel and the Regulatory 

Assets (the “Property”) subject to the terms of this Agreement.   

 

 NOW THEREFORE, for the mutual benefit and the consideration stated herein, which 

the parties acknowledge to be good and sufficient, the parties agree as follows:   

 

TERMS 

 

1. Purchase and Sale of Property.  The Seller agrees to sell and convey to Buyer, and 

Buyer agrees to purchase from the Seller, the Property upon the terms and conditions set 

forth in this Agreement. The Buyer agrees to purchase the Property as is, where is, and 

with all faults.  

 

2. Property. The parties acknowledge that, due to current lot line configurations, a portion 

of the Remainder Parcel is contained in parcels primarily constituting the Property. In 

order to facilitate the transaction, Seller agrees to convey the entirety of such parcels to 

Buyer on the condition that Buyer diligently pursue a lot line adjustment as set forth 

below to partition off such land, to ensure that Seller shall have ownership over the full 

Remainder Parcel and Regulatory Assets, and Buyer shall grant the Easement. 
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a) Lot Line Adjustment: The lot line adjustment process with the City of West Linn 

shall be initiated by Buyer within thirty (30) days of execution of this Agreement 

and both parties agree to participate and share the costs equally. Except as 

otherwise limited herein, the shared costs include, but are not limited to, recording 

fees, filing fees, and other related expenses as reasonably incurred by Buyer 

(excepting legal costs). In the event the lot line is not permitted or granted, the 

parties agree that the Remainder Parcel shall be promptly conveyed to Seller as 

otherwise intended herein, but without a lot line adjustment. Once the lot line 

adjustment is completed to reflect the intended division of properties indicated in 

Exhibit B, Buyer shall convey such portions of land necessary to fully constitute 

the Remainder Parcel to Seller for $1.00, which will be deducted from the 

amounts owing under the Note (defined below).  

i) The Buyer acknowledges that the Seller’s ability to retain the Remainder 

Parcel is essential to Seller’s agreement to engage in this transaction. 

Accordingly, the Seller may enforce the Buyer’s obligation to convey the 

Remainder Parcel back to the Seller after the necessary lot line adjustment 

by specific performance, in addition to any other legal or equitable remedy 

available to the Seller. The Seller shall be entitled to full cost recovery 

against the Buyer if any enforcement is necessary.  

ii) Additional costs to survey the Property and to create the required land 

partition necessary for partitioning, title costs, municipal or governmental  

requirements, and title insurance shall be shared by Buyer and Seller, with 

50% to be paid by Seller and 50% paid by Buyer. 

iii) Buyer will convey the Remainder Parcel to Seller by means of a statutory 

bargain and sale deed and will convey title to the Remainder Parcel free 

and clear of encumbrances except the encumbrances described above as 

presently existing and any lien or encumbrances Seller may have caused, 

permitted, or suffered to attach to the Remainder Parcel or to Seller’s 

interest in the Remainder Parcel.  

b) Easement: Buyer will also provide Seller with an easement running from the 

Remainder Parcel along the southern edge of the property to the discharge weir 

and outfall and extending along the outfall alignment through the riverbank and 

into the river substantially in the form attached hereto as Exhibit C (the 

“Easement”). The Easement shall be granted at Closing. To the extent the lot line 

adjustment process creates a gap, narrowing, impairment or other issue that might 

impair the full utilization of the Regulatory Assets, including access and control 

of the outfall and its related facilities, Buyer agrees to grant and record such 

additional documents, including but not limited to an additional easement with the 

same priority, terms and conditions as the Easement to Seller to allow the same. 

c) Deed: Upon execution of this Agreement, the Seller will execute a bargain and 

sale deed substantially in the form attached hereto as Exhibit D (the “Deed”) 
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conveying the Property to the Buyer with title as currently held, referencing the 

Deed of Trust (defined below) in favor of the Seller that secures the Note.  

d) Lease: The Buyer agrees to enter into a lease for the Remainder Parcel (“Lease”), 

in the form set forth in Exhibit G attached hereto and incorporated herein, to 

ensure Seller’s use of the Remainder Parcel goes uninterrupted pending the 

completion of the lot line adjustment. Upon completion of the lot line adjustment 

and conveyance of the Remainder Parcel back to Seller, the Lease will terminate.  

e) Condemnation:  If the Remainder Parcel or any interest therein is taken as a result 

of the exercise of the right of eminent domain or under threat thereof (a 

“Taking”), the Lease will terminate with regard to the portion that is taken. Any 

condemnation award relating to the Remainder Parcel will be the property of 

Seller. Except as otherwise agreed upon by the parties in writing, Buyer shall not 

be entitled to any proceeds of any such award related to the Remainder Parcel or 

any interest therein. Buyer agrees to promptly notify Seller of any condemnation 

proceedings or a Taking related to the Remainder Parcel. 

f) Road Dedication or Easement: The Buyer and Seller agree to have a good faith 

discussion in the future related to the potential for a road dedication or easement 

over the Northeast corner lot across from 4th street or such other location as the 

parties may agree to in writing for improved vehicular access to the Property.  

g) Compliance with PPA: Upon Closing, Seller will be responsible for compliance 

with the terms of the Prospective Purchaser Agreement with Oregon Department 

of Environmental Quality (“DEQ”) entered into between Seller and DEQ upon 

Seller’s original Purchase of the Property attached hereto as Exhibit H (the 

“PPA”) in accordance with the terms of the assignment of the PPA attached 

hereto as Exhibit I (“PPA Assignment”), as follows:  

i) Monitoring: Seller shall assist Buyer through December 31, 2020 with 

required monitoring and testing for compliance under the terms of the 

PPA.  Any assistance from Seller beyond the date listed above will need to 

be negotiated between the Seller and Buyer, and Seller may require 

compensation for work performed.  

ii) Seller Responsibility: Seller covenants that Seller shall be responsible for 

all testing, compliance and remediation articulated under the current 

version of the PPA for the Remainder Parcel, and the portions of the 

discharge pipe and influent feeder pipe that are on Seller’s property or 

within the Easement (“Seller PPA Work”). The Seller PPA Work does not 

include any work related to the discharge pipe or influent feeder pipe that 

is required on the Property by the PPA, for which the Buyer will have sole 

responsibility for performing. Seller intends to utilize the discharge pipe 

and influent feeder pipes, in addition to the outfall, and Buyer agrees no 

requirement will be added to the PPA that would require a 

decommissioning of any pipeline or structure necessary for Seller to make 

beneficial use of the Remainder Parcel, outfall or any existing pipeline.  

3. Purchase Price.  The Base Purchase Price is Two Million Dollars ($2,000,000) (the 

“Base Purchase Price”). The Final Purchase Price will be determined by the time of 
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payment of the Purchase Price, as it may be adjusted as set forth below, but in no case 

shall be less than Five Hundred Thousand Dollars ($500,000) plus accrued interest and 

not more than Five Million Dollars ($5,000,000) plus accrued interest. The Purchase 

Price will be paid as set forth in Section 4, which allows for adjustment of the Purchase 

Price depending on the timing of repayment and conditions existing at the time of 

repayment. 

 

a) Adjustment for Completion of Environmental Cleanup and Construction of 

Access Road.  If payment on the Note is proffered after either of the conditions 

have been satisfied, then the Base Purchase Price shall be adjusted as follows:  

i) If the reasonable hard and soft costs of the Environmental Cleanup and 

Construction of Access Road (as each is defined herein), including costs 

incurred by Buyer’s affiliates, authorized representatives, or agents at 

market rates, are less than or equal to Eight Million Dollars ($8,000,000), 

then the Purchase Price shall be the Base Purchase Price. 

ii) If the reasonable hard and soft costs of the Environmental Cleanup and 

Construction of the Access Road, including costs incurred by Buyer’s 

affiliates, authorized representatives, or agents at market rates, are more 

than Eight Million Dollars ($8,000,000), then for every dollar above 

$8,000,000, the Base Purchase Price shall be reduced by an equal amount 

(the “Reduction Amount”) not to exceed a reduction of One Million Five 

Hundred Thousand Dollars ($1,500,000), leaving an adjusted Purchase 

Price of no less than Five Hundred Thousand ($500,000) due under the 

Note without affecting the term of the Note thereby. The Reduction 

Amount shall be calculated by the Buyer and complete documentation 

regarding the same shall be submitted to the Seller. Seller shall have the 

right to request additional information to determine the accuracy and 

validity of those calculations and the adjustment date shall be as set forth 

Section 1(a)(iii) of the Note.  

iii) The costs noted above for both the Environmental Cleanup and 

Construction of the Access Road are inclusive of all reasonable efforts to 

complete the activity, from design, planning, municipal requirements, 

architects, engineers, and other professional services required including 

other typical “soft costs” as well as all hard costs required to complete of 

the necessary activity of this section as further defined in the Note. If there 

is disagreement on the point, then the matter shall be resolved as set forth 

in the Note. 

iv) For the purposes of this Agreement, "Environmental Cleanup” shall mean 

the removal, storage, handling, remediation, testing, treatment, disposal, or 

management of pollutants, solid waste, liquids, or contaminants from, or 

fill dirt or cap to, related to the Property, including but not limited to the 

Lagoon area and any offsite work required to bring said area into 

reasonably acceptable condition for development including but not limited 

to, local, state, and federal rules and regulations, guidelines of the DEQ 

and any other local, state, federal, municipal, or regulatory authorities 
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governing permits, and the existing PPA to be assigned from Seller to 

Buyer. 

v) For the purposes of this Agreement, “Construction of the Access Road” 

shall mean all activities, including offsite activities, reasonably necessary 

to provide commercially reasonable vehicular access to and use of the site 

consistent with commercial and/or residential zoning, including without 

limitation costs related to planning and designing the access road, 

acquiring property for the access road, demolition and tear-down, 

construction, paving, and/or painting. 

b) Adjustment for Rezoning of Property. If, prior to paying off the Note, both (i) 

Environmental Cleanup and Road Access Construction are complete, and (ii) a 

change in use and zoning to PUD or other similar up-zoning and/or the issuance 

of a Developers Agreement with the City of West Linn reasonably acceptable to 

Buyer with all required governmental authorities and community groups approval 

to execute on the development plan proposed by Buyer is entered into, then the 

amount due under the Note shall increase to Five Million Dollars ($5,000,000), 

which amount shall not be reduced based on the price adjustment described in 

Section 3(a) above, plus accrued interest without affecting the term of the Note 

thereby. 

c) Adjustment to Note for Seller PPA Work. Buyer must provide Seller with 

requested and reasonable timelines for completion of any Seller PPA Work, 

which shall be mutually agreed upon. Such work shall be coordinated with the 

work for the Buyer’s remediation, such that the parties shall seek to align so that 

work is done at or about the same time. To the extent Buyer requests modification 

of the PPA that would implicate Seller PPA work, Seller must be consulted and 

shall have final determination for proposals that exclusively implicate Seller PPA 

Work. For any Seller PPA Work not performed within the mutually agreeable 

time by Seller, Buyer must provide written notice to Seller of the purported 

deficiency, and a minimum of thirty (30) days to complete the Seller PPA Work, 

or if the Seller PPA Work cannot be completed within 30 days, diligent progress 

on the Seller PPA Work. If Seller does not reasonably perform within the 30 day 

window, the Buyer shall have right of offset under the Note equal to dollar for 

dollar for the reasonable cost required for Buyer to complete the Seller PPA 

Work. The Buyer will submit an accounting of costs associated with the Buyer’s 

completion of the Seller PPA Work.   

4. Payment of Purchase Price.  The Purchase Price shall be payable as follows:   

a) Buyer will execute a promissory note in favor of Seller for the amount of the Base 

Purchase Price substantially in the form attached hereto as Exhibit E (“Note”), in 

addition to a Deed of Trust securing the obligation in the Note in the form 

attached hereto as Exhibit F (“Deed of Trust”). The Note will reflect an annual 

interest rate of 1% (non-compounding) simple interest with a term of 10 years, 

with the option for one five-year extension for no additional consideration, which 

may be exercised by delivering to Seller a written notice no later than sixty (60) 

days prior to the initial maturity date of the Note.  
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b) Interest shall accrue on the Base Purchase Price until the occurrence of an event in 

Section 3 above that triggers an adjustment of the Base Purchase Price, after 

which interest will continue to accrue on the modified purchase price from the 

date of the adjustment.  

c) No payments shall be due until the full term of the Note, and any extensions are 

completed. The amount to be paid shall be as vested at that time pursuant to the 

default Base Purchase Price or an adjustment under Section 3(a) or (b) above. The 

Buyer may pay off the Note, including all accrued interest, at any time without 

penalty.  

d) Should Buyer default on the Note, the Property and all work product created by 

the Buyer in its Environmental Cleanup efforts shall be the only security of the 

Note. 

e) Buyer and Seller will have no other relationship or obligations to each other than 

those set forth in this Agreement and the Note.  

 

5. Subordination of Seller Note and Deed of Trust. Seller agrees to subordinate the Note 

and Deed of Trust as provided by Section 8 of the Note. 

 

6. Closing Date.  This transaction shall close simultaneously with the mutual execution of 

this Agreement, unless otherwise extended as set forth herein or as agreed to by the 

parties (the “Closing Date” or “Closing”). The parties acknowledge that due to the 

requirements of escrow and recording that it may take one business day to fully complete 

the transaction. 

 

7. Conditions Precedent to Closing. 
 

a) Conditions Precedent to Buyer's Obligations.  In addition to any other conditions 

contained in this Agreement, the following conditions precedent must be satisfied 

before Buyer will become obligated to acquire the Property under this Agreement.  

These conditions are intended solely for Buyer’s benefit and Buyer shall have the 

sole right and discretion to waive or not waive, by written notice, any of the 

conditions.  In the event any such condition precedent is not satisfied or waived 

on or before Closing, or other date as set forth herein, Buyer shall have the right 

to terminate this Agreement and to exercise any other remedy available.  The 

conditions precedent are: 

 

i) Due Diligence. The Buyer acknowledges that this transaction will have no 

due diligence period after the execution of this Agreement, as Closing, 

including recordation of the Deed and the Note, will occur simultaneously, 

and that Buyer has undertaken all due diligence necessary prior to the 

execution of this Agreement.  

ii) Title Report.  Prior to execution of this Agreement, Buyer had the 

opportunity to order, at its own expense, a preliminary Title Report 
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covering the Property, together with legible copies of all exceptions to title 

referenced in the Title Report.   

iii) Title.  At Closing the Seller shall convey fee simple title to the Property by 

the Deed, subject to the Easement and the Lease.   

iv) Representations, Warranties, and Covenants of Seller.  The Seller shall 

have duly performed every act to be performed by the Seller hereunder 

and the Seller's representations, warranties, and covenants set forth in this 

Agreement shall be true and correct as of the Closing Date. 

v) Title Insurance.  As of the Closing Date, the Buyer shall have obtained a 

Title Policy reasonably satisfactory to Buyer, consistent with the degree of 

title conveyed by the Deed and subject to the Easement and other typical 

impairments of title. 

 

vi) Taxes.  Buyer acknowledges that Seller is a governmental entity, and as 

such is exempt from the payment of property taxes, and that upon 

conveyance of title that Seller shall be responsible for all taxes, 

assessments and encumbrances due and payable from the date of closing 

forward. Buyer shall have no obligation for any amounts accrued or owed 

for periods prior to closing date. 

 

b) Conditions Precedent to Seller's Obligations. The Seller's obligations with respect 

to the transactions contemplated by this Agreement are subject to Buyer's delivery 

of the executed Note and the documents and materials described in Paragraph 6(b) 

to the Seller on or before the execution of this Agreement. 

 

i) Due Diligence. The Buyer acknowledges that this transaction will have no 

due diligence period after the execution of this Agreement, as Closing, 

including recordation of the Deed and the Note, will occur simultaneously, 

and that Buyer has undertaken all due diligence necessary prior to the 

execution of this Agreement.  

ii) Environmental Review.  Before Closing, Buyer acknowledges that it, at its 

expense, has engaged consultants, surveyors or engineers of Buyer's 

choosing to conduct environmental studies, soil analyses, surveys, and 

appraisals of the Property as Buyer in its sole discretion deemed 

necessary.   

 

iii) Representations, Warranties, and Covenants of Buyer.  The Buyer shall 

have duly performed every act to be performed by the Buyer hereunder 

and the Buyer’s representations, warranties, and covenants set forth in this 

Agreement shall be true and correct as of the Closing Date. 

 

8. Documents Required. 
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a) By Seller.  On or before the Closing Date, the Seller shall deliver the following to 

the Buyer: 

 

i) Deed.  The Deed, duly executed and acknowledged in recordable form by 

the Seller. 

 

ii) Assignment of Prospective Purchaser Agreement. An assignment of the 

PPA pursuant to the assignment agreement and notice attached hereto as 

Exhibit I.  

 

iii) Assignment of Lease. An assignment of the residential lease dated as of 

February 5, 2012, as assigned by that certain Assignment of Assumption 

of Leases dated April 20, 2012, for the residential home located on the 

northwest corner of the Property with a common address 1317 7th Street, 

West Linn, Oregon 97068, duly executed and acknowledged in recordable 

form by the Seller, as attached hereto as Exhibit J (“Residential Lease”).  

 

iv) Nonforeign Certification.  The Seller represents and warrants that it is not 

a "foreign person" as defined in IRC §1445.  The Seller will give an 

affidavit to Buyer to this effect in the form required by that statute and 

related regulations. 

 

v) Proof of Authority.  Such proof of the Seller's authority and authorization 

to enter into this Agreement and consummate the transaction contemplated 

by it, and such proof of the power and authority of the persons executing 

and/or delivering any instruments, documents, or certificates on behalf of 

the Seller to act for and bind the Seller, as may be reasonably required by 

the Buyer. 

 

vi) Lien Affidavits.  Any lien affidavits or mechanic's lien indemnifications as 

may be reasonably requested in order to issue the Title Policy. 

 

vii) Other Documents.  Such other fully executed documents as are required of 

Seller to close the sale in accordance with this Agreement or as may be 

required by Buyer. 

 

b) By Buyer.  On or before the Closing Date, Buyer shall deliver the following to the 

Seller: 

 

i) Promissory Note.  The Note, duly executed and acknowledged in 

recordable form by the Buyer. 

 

ii) Deed of Trust. The Deed of Trust, the form of which is contained in 

Exhibit F, duly executed and acknowledged in recordable form by the 

Buyer.  
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iii) Lease. The Lease for the Remainder Parcel, duly executed and 

acknowledged in recordable form by the Buyer.  

 

iv) Easement. The Easement, duly executed and acknowledged in recordable 

form by the Buyer. 

 

v) Proof of Authority.  Such proof of Buyer's authority and authorization to 

enter into this Agreement and consummate the transaction contemplated 

by it, and such proof of the power and authority of the persons executing 

and/or delivering any instruments, documents, or certificates on behalf of 

Buyer to act for and bind Buyer, as may be reasonably required by the 

Seller. 

 

9. Deliveries to Buyer at Closing.  Except as otherwise provided herein, the Seller shall 

deliver exclusive possession of the Property to Buyer upon Closing.  

 

10.  Title Insurance.  Buyer may purchase a title policy at its own expense. 

 

11. Costs.  The Parties shall equally pay the cost of an escrow for the closing documents and 

the cost of recording the Deed, the Note, the Easement, and all other recording charges, if 

any. Buyer shall pay for all conveyance, excise, and/or transfer taxes payable by reason 

of the purchase and sale of the Property. Buyer and the Seller shall each pay its own legal 

and professional fees of other consultants incurred by Buyer and the Seller, respectively. 

All other costs and expenses shall be allocated between Buyer and the Seller in 

accordance with the customary practice in Clackamas County, Oregon. 

 

12. Seller's Representations and Warranties.  Seller hereby warrants and represents to 

Buyer the following matters, and acknowledges that they are material inducements to 

Buyer to enter into this Agreement.  Seller agrees to indemnify, defend, and hold Buyer 

harmless from all expense, loss, liability, damages and claims arising out of the breach or 

falsity of any of Seller’s representations, warranties, and covenants.  These 

representations, warranties, and covenants shall survive Closing.  Seller warrants and 

represents to Buyer that the following matters are true and correct, and shall remain true 

and correct through and as of Closing: 

 

a) Authority.  Seller has full power and authority to enter into this Agreement (and 

the persons signing this Agreement for Seller, if Seller is not an individual, have 

full power and authority to sign for Seller and to bind it to this Agreement) and to 

sell, transfer and convey all right, title, and interest in and to the Property in 

accordance with this Agreement.  No further consent of any partner, shareholder, 

creditor, investor, judicial or administrative body, governmental authority, or 

other party is required. 

 

b) Legal Access.  To the best of Seller's knowledge, the Property has insurable 

vehicular access to a public road. 
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c) PPA. Seller has complied with all terms, obligations, and covenants of the PPA, is 

not in default under the terms therein, and will not be in default or violation of 

any terms of the PPA upon the Closing of the transaction contemplated by this 

Agreement.  

 

d) Contracts, Leases, Rights Affecting Property.  Seller has not entered into, and will 

not enter into, any other contracts for the sale of the Property, nor do there exist 

nor will there be any rights of first refusal, options to purchase the Property, 

leases, mortgages, licenses, easements, prescriptive rights, permits, or other rights 

or agreement, written or oral, express or implied, which in any way affect or 

encumber the Property or any portion thereof, excluding the continued occupancy 

of the rental units currently located on the Property and their related Residential 

Lease, which has not been amended except as disclosed to Buyer. The Seller has 

not sold, transferred, conveyed, or entered into any agreement regarding timber 

rights, mineral rights, “air rights,” or any other development or other rights or 

restrictions, relating to the Property, and to Seller’s knowledge no such rights 

encumber the Property, and will not through Closing. Seller is retaining the 

associated water rights as defined as part of the Regulatory Assets. 

 

e) No Legal Proceedings.  There is no suit, action, arbitration, judgment, legal, 

administrative, or other proceeding, claim, lien, or inquiry pending or threatened 

against the Property, or any portion thereof, or pending or threatened against 

Seller which could affect Seller's right or title to the Property, or any portion 

thereof, affect the value of the Property or any portion thereof, or subject an 

owner of the Property, or any portion thereof, to liability. 

f) Mechanics and Other Liens.  No work on the Property has been done or will be 

done, or materials provided, giving rise to actual or impending mechanic's liens, 

private liens, or any other liens, against the Property or any portion thereof.  

g) Public Improvements or Governmental Notices.  To the best of Seller's 

knowledge, there are no intended public improvements which will result in the 

creation of any liens upon the Property or any portion thereof, nor have any 

notices or other information been served upon Seller from any governmental 

agency notifying Seller of any violations of law, ordinance, rule or regulation 

which would affect the Property or any portion thereof. 

 

h) Possession.  Except as specifically provided for herein, Seller will be able to 

deliver immediate and exclusive possession of the entire Property to Buyer at 

Closing, and no one other than Seller will be in possession of any portion of the 

Property immediately prior to Closing. 

 

13. Deferred Taxes.  Seller confirms that to the best of its knowledge, the Property is not 

subject to farm, forest, or other deferred taxes, Seller shall not be responsible for any 

taxes arising from Buyer’s acquisition of the Property. 
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14. Buyer's Representations and Warranties.  In addition to any express agreements of 

Buyer contained here, the following constitute representations and warranties of Buyer to 

the Seller: 

a) Authority. Buyer has full power and authority to enter into this Agreement (and 

the persons signing this Agreement for Buyer, have full power and authority to 

sign for Buyer and to bind it to this Agreement) and to receive and take all right, 

title, and interest in and to the Property in accordance with this Agreement.  No 

further consent of any partner, shareholder, creditor, investor, judicial or 

administrative body, governmental authority, or other party is required; 

b) Due Authorization. All requisite action has been taken by Buyer in connection 

with entering into this Agreement and the instruments referred to herein and the 

consummation of the transactions contemplated here; and 

 

15. Notices.  All notices required or permitted to be given shall be in writing and shall be 

deemed given and received upon personal service or deposit in the United States mail, 

certified or registered mail, postage prepaid, return receipt requested, addressed as 

follows:  

 

To Seller:  Water Environment Services 

   150 Beavercreek Road, Suite 430  

   Oregon City, OR 97045 

   Attn: Chris Storey  

   Phone No. (503) 742-4543 

   Email: chrissto@clackamas.us 

 

 With a copy to: Clackamas County Counsel 

   2051 Kaen Rd, 2nd Floor 

   Oregon City, Oregon  97045 

   Attn: Amanda Keller 

   Phone No. (503) 742-4589 

   Email: akeller@clackamas.us 

 

To Buyer:  SDG-2, LLC 

   Attn: Robert J. Schultz 

   22870 Weatherhill Rd. 

   West Linn, Oregon 97068 

    Email: duke.mke@gmail.com 

 

 With a copy to: SDL Advisors 

    Attn: David W. Hewett 

    5895 Walsh Point Dr. #103 

    Colorado Spring, Colorado 80919 

    Email: Dave@davidwhewett.com 

 

    Buckley Law P.C. 

mailto:akeller@clackamas.us
mailto:duke.mke@gmail.com
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    Attn; James Estes 

    5300 Meadows Rd. #200 

    Lake Oswego, Oregon 97035 

    Phone No. (503) 620-8900 

    Email: jpe@buckley-law.com   

 

The foregoing addresses may be changed by written notice, given in the same manner.  

Notice given in any manner other than the manner set forth above shall be effective when 

received by the party for whom it is intended.  Telephone numbers are for information 

only. 

 

16. No Broker or Commission by Seller.  Buyer acknowledges that Seller has not used or 

engaged a real estate broker in connection with this Agreement or the transaction 

contemplated by this Agreement. Seller acknowledges that Buyer has used or engaged a 

real estate broker in connection with this transaction. Buyer agrees that it shall be solely 

responsible for payment of any broker's commission or finder's fee, and Buyer shall 

indemnify, hold harmless, and defend Seller from and against any such claim. 

 

17. Further Actions of Buyer and Seller.  Buyer and the Seller agree to execute all such 

instruments and documents and to take all actions pursuant to the provisions of this 

Agreement in order to consummate the purchase and sale contemplated hereby and shall 

use their best efforts to accomplish the close of the transaction in accordance with the 

provisions of this Agreement. 

 

18. Continued Cooperation.  Seller agrees that after Closing to act in good faith and 

cooperate with all reasonable requests by Buyer in furtherance of Buyer’s actions related 

to planning, zoning, remediating, and/or developing the Remainder Parcel as it may be 

constrained by the Lease, subject to the below statements. Any such cooperative actions 

taken by Seller related to the Remainder Parcel shall be at Seller’s own cost and expense, 

including without limitation fees related to reviewing documents provided by Buyer 

and/or advisory fees. Any such cooperative actions taken by Seller beyond the Remainder 

Parcel shall be at the Buyer’s cost and expense, including without limitation fees related 

to reviewing documents provided by Buyer and/or advisory fees. Buyer agrees that after 

Closing to act in good faith and cooperate with all reasonable requests by Seller in 

furtherance of Seller’s actions related to re-conveying, owning, using, operating, and/or 

leasing the Remainder Parcel. Any such cooperative action taken by Buyer shall be a 

Seller’s sole cost and expense, including without limitation fees related to reviewing 

documents provided by Seller and/or advisory fees, excepting therefrom the Lot Line 

Adjustment process outlined above and the reconveyance of the Remainder Parcel. Seller 

will also cooperate with Buyer’s reasonable requests for assistance in the dewatering of 

the Property, whether through providing reasonable access to the sanitary sewer system 

or the outfall on the Property as determined by Seller, consistent with the Clean Water 

Act, without charge to the Buyer. Notwithstanding the above, the Buyer acknowledges 

and understands that (i) Seller will not exempt Buyer from its rules and regulations but 

shall treat it the same as any other similarly situated developer, (ii) Seller shall not be 

obligated to undertake affirmative actions with respect to this Agreement of non-

interference, and (iii) the parties acknowledge and agree that Seller will undertake all 
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actions required of it consistent with applicable state, federal or local law, even if such an 

action could be deemed an “interference.” 

 

19. Default. A default will occur upon Buyer’s failure to perform any obligations contained 

in this Agreement within ten (10) days after written notice from Seller specifying the 

nature of the default or, if the default cannot be cured within thirty (30) days, failure 

within such time to commence and pursue curative action with reasonable diligence.  

 

20. Legal and Equitable Enforcement. The parties agree that all legal and equitable 

remedies shall be available to enforce the terms of this Agreement, including but not 

limited to specific performance, and the execution and recordation of the Deed, the Note, 

the Deed of Trust, the Lease, the Easement, the lot line adjustments described in Section 

2, and any further granting of easements or rights necessary to effectuate the same. 

 

21. Miscellaneous. 
 

a) Partial Invalidity.  If any term or provision of this Agreement or the application to 

any person or circumstance shall, to any extent, be invalid or unenforceable, the 

remainder of this Agreement, or the application of such term or provision to 

persons or circumstances other than those to which it is held invalid or 

unenforceable, shall not be affected thereby, and each such term and provision of 

this Agreement shall be valid and be enforced to the fullest extent permitted by 

law. 

 

b) Waivers.  No waiver of any breach of any covenant or provision contained herein 

shall be deemed a waiver of any preceding or succeeding breach thereof, or of any 

other covenant or provision herein contained.  No extension of time for 

performance of any obligation or act shall be deemed an extension of the time for 

performance of any other obligation or act. 

 

c) Survival.  The covenants, agreements, representations, and warranties made 

herein shall survive Closing and shall not merge into the Deed and the recordation 

of it in the official records, nor shall any such Deed be deemed to affect or impair 

the provisions and covenants of this Agreement, but shall be deemed made 

pursuant to this Agreement. 

 

d) Successors and Assigns.  This Agreement shall be binding on and shall inure to 

the benefit of the successors and assigns of the parties to it.  The Buyer may not 

assign this Agreement without prior written permission from Seller.  

 

e) Entire Agreement.  This Agreement (including any exhibits attached to it) are the 

final expression of, and contains the entire agreement between, the parties with 

respect to the subject matter hereof and supersedes all prior understandings with 

respect to it.  This Agreement may not be modified or terminated, nor may any 

obligations under it be waived, except by written instrument signed by the party to 

be charged or by its agent duly authorized in writing or as otherwise expressly 

permitted herein. 
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f) Time of Essence.  The Seller and Buyer hereby acknowledge and agree that time 

is strictly of the essence with respect to every term, condition, obligation, and 

provision of this Agreement. 

 

g) Dispute Resolution. All disputes arising under this Agreement shall first be 

mediated between the parties to seek a reasonable solution with the help of a 

mutually acceptable third party mediator. If the parties cannot agree to a mediator, 

or a resolution cannot be reached through such mediation, then at either party’s 

election, then the matter shall be resolved by arbitration conducted by the 

Arbitration Service of Portland, Inc. The parties will appoint a single arbitrator, 

and if the parties cannot agree on an arbitrator within twenty (20) days or such 

other time period as the parties may mutually agree to in writing, then the 

arbitrator will be appointed by a presiding judge of Clackamas County, Oregon, 

Circuit Court. The arbitrator must be a licensed Oregon lawyer experience in real 

property disputes. Notwithstanding the above, the Seller retains an exclusive right 

to enforce the conveyance of the Remainder Parcel in law or equity in the Circuit 

Court of Clackamas County without the requirement of arbitration.  

 

22. Governing Law.  The parties acknowledge that this Agreement has been negotiated and 

entered into in the state of Oregon.  The parties expressly agree that this Agreement shall 

be governed by and interpreted in accordance with the laws of the State of Oregon, 

without giving effect to the conflict of law provisions thereof. Any claim between Seller 

and Buyer that arises from or relates to this Agreement shall be brought and conducted 

solely and exclusively within the Circuit Court of Clackamas County for the State of 

Oregon; provided, however, if a claim must be brought in a federal forum, then it shall be 

brought and conducted solely and exclusively within the United States District Court for 

the District of Oregon.  In no event shall this section be construed as a waiver by the 

County of any form of defense or immunity, whether sovereign immunity, governmental 

immunity, immunity based on the Eleventh Amendment to the Constitution of the United 

States or otherwise, from any claim or from the jurisdiction of any court.  Buyer, by 

execution of this Agreement, hereby consents to the in personam jurisdiction of the courts 

referenced in this section. 

 

SELLER AND BUYER AGREE THAT THE PROPERTY SHALL BE SOLD, AND THAT 

BUYER SHALL ACCEPT POSSESSION OF THE PROPERTY ON THE CLOSING DATE, 

“AS IS, WHERE IS, WITH ALL FAULTS”, WITH NO RIGHT OF SET OFF OR 

REDUCTION IN THE PURCHASE PRICE EXCEPT AS SET FORTH IN THE NOTE, AND 

EXCEPT AS SET FORTH EXPLICITLY HEREIN SHALL BE WITHOUT 

REPRESENTATION OR WARRANTY OF ANY KIND OR NATURE WHATSOEVER BY 

SELLER, WHETHER EXPRESS, IMPLIED, STATUTORY, OR OTHERWISE, INCLUDING, 

WITHOUT LIMITATION, WARRANTY OF INCOME POTENTIAL, OPERATING 

EXPENSES, USES, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE, 

AND SELLER DOES HEREBY DISCLAIM AND RENOUNCE ANY SUCH 

REPRESENTATION OR WARRANTY. BY ENTERING INTO THIS AGREEMENT, BUYER 

REPRESENTS AND WARRANTS THAT AS OF CLOSING, BUYER SHALL HAVE 

SATISFIED ITSELF AS TO THE CONDITION OF THE PROPERTY AND ITS 

https://www.lawinsider.com/clause/property-sold-as-is


 

Page 15 – Agreement of Purchase and Sale – Blue Heron Lagoon Property  

 

SUITABILITY FOR THE DEVELOPMENT PURPOSES INTENDED BY BUYER. THE 

PROPERTY IS SOLD IN “AS IS” CONDITION, INCLUDING WITHOUT LIMITATION AS 

TO ANY HAZARDOUS MATERIALS CONTAMINATION OR REMEDIATION 

OBLIGATION. IN PURCHASING THE PROPERTY, BUYER IS RELYING SOLELY UPON 

ITS OWN INSPECTION AND INVESTIGATION OF THE PROPERTY, INCLUDING, 

WITHOUT LIMITATION, AS TO HAZARDOUS MATERIALS CONTAMINATION AND 

NOT UPON ANY REPRESENTATION, WARRANTY, STATEMENT, STUDY, REPORT, 

DESCRIPTION, GUIDELINE, OR OTHER INFORMATION OR MATERIALS MADE OR 

FURNISHED BY SELLER OR ANY OF ITS OFFICERS, EMPLOYEES, AGENTS, 

ATTORNEYS, OR REPRESENTATIVES, WHETHER WRITTEN OR ORAL, EXPRESS OR 

IMPLIED, OF ANY NATURE WHATSOEVER. BUYER ACKNOWLEDGES THAT 

NEITHER SELLER NOR ANY AGENT OF CITY HAS MADE ANY REPRESENTATIONS, 

WARRANTIES OR AGREEMENTS AS TO ANY MATTERS CONCERNING THE 

PROPERTY. ANY STATEMENT NOT EXPRESSLY CONTAINED IN THIS AGREEMENT 

SHALL NOT BIND SELLER, AND BUYER EXPRESSLY WAIVES ANY RIGHT OF 

RECISION AND/OR CLAIM FOR DAMAGES, AGAINST SELLER OR ITS AGENTS BY 

REASON OF ANY STATEMENT, REPRESENTATION, WARRANTY, AND/OR PROMISE 

NOT CONTAINED IN THIS AGREEMENT. BUYER’S AGREEMENT TO PURCHASE THE 

PROPERTY “AS IS” IS A MATERIAL INDUCEMENT TO SELLER TO AGREE TO SELL 

THE PROPERTY AT THE PURCHASE PRICE PROVIDED HEREIN. 

 

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE 

PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT 

TO LAND USE LAWS AND REGULATIONS THAT, IN FARM OR FOREST ZONES, MAY 

NOT AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE AND THAT LIMIT 

LAWSUITS AGAINST FARMING OR FOREST PRACTICES, AS DEFINED IN ORS 30.930, 

IN ALL ZONES. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON 

TRANSFERRING FEE TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF 

ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, 

CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 TO 9 AND 17, CHAPTER 855, 

OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010. 

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING 

FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR 

COUNTY PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING 

TRANSFERRED IS A LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED IN 

ORS 92.010 OR 215.010, TO VERIFY THE APPROVED USES OF THE LOT OR PARCEL, 

TO VERIFY THE EXISTENCE OF FIRE PROTECTION FOR STRUCTURES AND TO 

INQUIRE ABOUT THE RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY, 

UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, 

CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 TO 9 AND 17, CHAPTER 855, 

OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010. 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the last date of 

signature specified below. 

 

SELLER: Water Environment Services   BUYER: SDG-2, LLC    
          

 

 

____________________________________ ___________________________________ 

         

 

Date: _______________________________ Date: ______________________________ 

 

 

Approved as to Form for Seller: 

 

 

_________________________ 

Amanda Keller 

Assistant County Counsel 

 

 

Attachments: 

 

Exhibit A – Legal Description 

Exhibit B – Remainder Parcel Legal Description  

Exhibit C – Form of Easement  

Exhibit D – Form of Bargain and Sale Deed 

Exhibit E – Form of Note 

Exhibit F – Form of Deed of Trust 

Exhibit G – Form of Lease  

Exhibit H – Prospective Purchaser Agreement   

Exhibit I – Form of Assignment of Prospective Purchaser Agreement  

Exhibit J – Assignment of Lease 
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Exhibit A 

Property Description 

 

[To be added] 
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Exhibit B 

Remainder Parcel – Map & Description 

 

[See attached]  
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Exhibit C 

Form of Easement  
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Exhibit D 

Form of Bargain and Sale Deed 
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Exhibit E 

Form of Note 

 

 

  



 

Page 22 – Agreement of Purchase and Sale – Blue Heron Lagoon Property  

 

Exhibit F 

Form of Deed of Trust 
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Exhibit G 

Form of Lease 
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Exhibit H 

Prospective Purchaser Agreement  
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Exhibit I 

Form of PPA Assignment 
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Exhibit J 

Assignment of Lease 

 

 



1725 N. Roosevelt Drive, Suite B – Seaside, OR 97138
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August 31, 2020
Rivianna Beach

That property, parts of which are located within Tracts 1, 5 through 9, and 13 through 15 of the
plat of Willamette & Tualatin Tracts recorded September 3, 1908 in Book 7, Page 29 of Clackamas
County Plat Records and also being Clackamas County Plat No. 198, said plat being referred to
henceforth as the W&T Tracts, located in the southeast one-quarter of the southeast one-quarter
of Section 35 and the southwest one-quarter of the southwest one-quarter of Section 36, both
within Township 2 South, Range 1 East of the Willamette Meridian and in the northwest one-
quarter of the northwest one-quarter of Section 1 and the northeast one-quarter of the northeast
one-quarter on Section 2, both within Township 3 South, Range 1 East of the Willamette Meridian,
and located in the City of West Linn, Clackamas County, Oregon, said property described
specifically as follows:

Beginning at the intersection of the southerly right-of-way line of the additional right-of-way
dedicated along 5th Avenue to the City of West Linn by Street Dedication recorded January 6,
1970 in Document No. 70-269, Clackamas County Deed Records and referred to therein as
Parcel IV, with the westerly right-of-way line of 5th Street as dedicated in said plat of W&T Tracts,
said intersection point also bearing North 54°43’16” East, a distance of 227.80 feet from the most
easterly, northeast corner of the Ambrose Fields Donation Land Claim No. 52, which is also the
most westerly, northwest corner of the Robert Moore Donation Land Claim No. 54, both within
said Township 3 South, Range 1 East;

Thence from said point of beginning, South 20°41’40” East, along said westerly right-of-way line
of 5th Street and the westerly end of the additional right -of-way dedication along 4th Avenue to
the City of West Linn in said Document No. 70-269 and referred to therein as Parcel I, a distance
of 455.00 feet to the southwest corner of said additional dedication;

Thence North 69°14’12” East, along the southerly right-of-way line of said additional dedication
along 4th Avenue, a distance of 448.32 feet to the westerly right-of-way line of the additional right
-of-way dedication along 4th Street to the City of West Linn in said Document No. 70-269 and
referred to therein as Parcel II;

Thence South 20°41’45” East, along the westerly right-of-way line of said additional dedication
along 4th Street, a distance of 519.07 feet to the southeasterly line of Tract 6 of said plat of W&T
Tracts;

Thence South 55°57’27” West, along the southeasterly line of said Tract 6, a distance of 398.43
feet to the most southerly corner thereof, said point being on the most easterly, northeast line of
said Ambrose Fields Donation Land Claim, which is also the southwest line of said Robert Moore
Donation Land Claim;

Thence South 36°16’32” East, along said Donation Land Claim line, a distance of 166 feet, more
or less, to the ordinary high water line of the northwesterly bank of the Willamette River;

Thence Southwesterly, along said ordinary high water line, a distance of 88 feet, more or less, to
the northwesterly line of that tract of land conveyed to the West Linn Paper Properties Company
by a Statutory Special Warranty Deed recorded April 4, 1997 in Document No. 97-024884, said
deed records and referred to as Parcel IV therein;
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Thence South 55°55’11” West, along the northwesterly line of said West Linn Paper Properties
Company tract, a distance of 18.5 feet, more or less, to said ordinary high water line;

Thence Southwesterly, along said ordinary high water line, a distance of 200 feet, more or less,
to the southwesterly line of that tract of land conveyed to Publishers’ Paper Co. by deed recorded
April 25, 1949 in Book 418, Page 408, said deed records, and referred to as Parcel V therein;

Thence North 37°11’42” West, along the southwesterly line of said Publishers’ Paper Co. tract, a
distance of 183 feet, more or less, to the most easterly corner of Tract 15 of said plat of W&T
Tracts;

Thence South 55°57’18” West, along the southeasterly line of said Tract 15, along the
southeasterly end to that right-of-way dedicated in the plat of W&T Tracts, now vacated in the
City of West Linn Ordinance No. 835 and recorded December 31, 1970 in Document No. 70-
28678, said deed records, and along the southeasterly line of that tract of land conveyed to
Publishers Paper Co. by Warranty Deed recorded December 31, 1970 in Document No. 70-
28677, said deed records, a distance of 714.95 feet to the northeasterly line of that right-of-way
of 7th Street as dedicated to the City of West Linn by a Street Dedication recorded December 31,
1970 in Document No. 70-28681, said deed records;

Thence North 33°34’53” West, along the northeasterly right-of-way line of said dedication in
Document No. 70-28681, a distance of 422.47 feet to a re-entrant corner in said right-of-way;

Thence North 54°49’07” East, along the southeasterly right-of-way line of said dedication in said
Document No. 70-28681, a distance of 158.08 feet to the most northerly, southeast corner thereof;

Thence North 20°41’29” West, along the most northerly, east right-of-way line of said Document
No. 70-28681 and along the easterly line of 7th Street as dedicated on said plat of W&T Tracts,
a distance of 61.97 feet to the most westerly, southwest corner of Tract 14 of said plat W&T
Tracts;

Thence North 54°49’07” East, along the most westerly, southeast line of said Tract 14, a distance
of 10.33 feet to the easterly right-of-way line of the additional right-of-way dedication along 7th
Street to the City of West Linn in said Document No. 70-269 and referred to therein as Parcel III;

Thence North 20°41’29” West, along the easterly right-of-way line of said additional dedication
along 7th Street, a distance of 339.79 feet to the southerly right-of-way line of 4th Avenue as
dedicated in said plat of W&T Tracts;

Thence North 69°14’12” East, along said southerly right-of-way line of 4th Avenue, a distance of
299.00 feet to the easterly end of the right-of-way of 4th Avenue as dedicated in said plat of W&T
Tracts;

Thence North 20°41’29” West, along the easterly end of said right-of-way of 4th Avenue, a
distance of 40.00 feet to the northerly right-of-way line of 4th Avenue as dedicated in said plat of
W&T Tracts;

Thence South 69°14’12” West, along said northerly right-of-way of 4th Avenue, a distance of
309.00 feet to the easterly right-of-way line of 7th Street as dedicated in said plat of W&T Tracts;

Thence North 20°41’29” West, along said easterly right-of-way line, a distance of 194.69 feet to
the southeasterly line of a strip of land conveyed to Portland General Electric Company by deed
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recorded November 3, 1930 in Book 209, Page 1, said deed records, and referred to as Parcel
90 therein;

Thence, North 46°52’03” East, along the southeast right-of-way line of said PGE tract, a distance
of 553.50 feet to the southerly right-of-way line of the additional right -of-way dedication along 5th
Avenue to the City of West Linn in said Document No. 70-269 and referred to therein as Parcel
IV;

Thence North 69°19’34” East, along the southerly right-of-way line of said additional dedication
along 5th Avenue, a distance of 365.02 feet to the point of beginning.

In Addition Thereto, beginning at the intersection of the southerly right-of-way line of 5th Avenue
as dedicated in said plat of W&T Tracts with the easterly right-of-way line of 5th Street as
dedicated in said plat, which is also the northwesterly corner of Tract 5 of said plat, said
intersecting point also bearing North 54°48’29” East, a distance of 269.03 feet from the most
easterly, northeast corner of the Ambrose Fields Donation Land Claim No. 52, which is also the
most westerly, northwest corner of the Robert Moore Donation Land Claim No. 54, both within
said Township 3 South, Range 1 East of the Willamette Meridian;

Thence from said point of beginning, North 69°19’34” East, along said southerly right-of-way line
of 5th Avenue, a distance of 362.50 feet to an angle point therein;

Thence North 73°54’30” East, along said southerly right-of-way line of 5th Avenue, a distance of
55.99 feet to the westerly right-of-way line of 4th Street as dedicated in said plat of W&T Tracts;

Thence South 20°41’45” East, along said westerly right-of-way line, a distance of 409.82 feet to
the northerly right-of-way line of 4th Avenue as dedicated in said plat of W&T Tracts;

Thence South 69°14’12” West, along said northerly right-of-way line, a distance of 418.32 feet to
the easterly right-of-way line of 5th Street as dedicated in said plat of W&T Tracts;

Thence North 20°41’40” West, along said easterly right-of-way line, a distance of 414.94 feet to
the point of beginning.

Also in Addition Thereto, beginning at the most easterly corner of Lot C of Tract 1 of said plat
of W&T Tracts, said point bearing South 36°16’32” East, along the most easterly, northeast line
of said Ambrose Fields Donation Land Claim No. 52, which is also the southwest line of said
Robert Moore Donation Land Claim No. 54, both within Township 3 South, Range 1 East of the
Willamette Meridian, a distance of 1046.62 feet and North 55°57’27” East, along the southeasterly
line of said plat of W&T Tracts, a distance of 664.49 feet from the most easterly, northeast corner
of said Ambrose Fields Donation Land Claim, which is also said most westerly, northwest corner
of the Robert Moore Donation Land Claim;

Thence from said point of beginning, South 55°57’27” West, along the southeasterly line of said
Lot C of  Tract 1, a distance of 137.59 feet to the most easterly corner of that tract of land conveyed
to Tri-City Service District by a Bargain and Sale Deed recorded June 27, 1990 in Document No.
90-30398, said deed records;

Thence North 20°41’45” West, along the easterly line of said Tri-City Service District tract, a
distance of 69.98 feet to the northeasterly corner thereof;



Thence South 69°14'07" West, along the northerly line of said Tri-City Service District tract, a 
distance of 75.00 feet to the easterly right-of-way line of 4th Street as dedicated in the plat of W& T 
Tracts; 

Thence North 20°41 '45" West, along said easterly right-of-way line, a distance of 429.69 feet to 
the southerly right-of-way line of 4th Avenue as dedicated in said plat of W& T Tracts; 

Thence North 69°14'07" East, along said southerly right-of-way line, a distance of 208.67 feet to 
the northeasterly corner of Lot B of Tract 1 of said plat of W&T Tracts; 

Thence South 20°43'17" East, along said easterly lines of said Lot B of Tract 1 and said Lot C of 
Tract 1, a distance of 468.06 feet to the point of beginning. 

This property contains an area of 36.565 acres, more or less. 

The boundary of this property and the basis of bearing are described as shown on Survey No. 
28866, Clackamas County Survey Records. 

REGISTERED 

PROFESSIONAL 
LAND SURVEYOR 

January20. 1989 

GARY P. CHRISTERSON 
2377 

RENEWAL: December 31, 2021 
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--------
S&F Land Services 
--- - -

Bend Portland Se.aside 

Retained Property 

1725 N. Roosevelt Drive. Suite B - Se.aside, OR 97138 

503-738-3425 - info@sflands.com - www.sflonds.com 

August 31 , 2020 

That property being all of Lot B and a portion of Lot C, both within Tract 1 of the plat of Willamette & 
Tualatin Tracts recorded September 3, 1908 in Book 7, Page 29 of Clackamas County Plat Records and 
also being Clackamas County Plat No. 198, located in the northwest one-quarter of the northwest one­
quarter of Section 1, Township 3 South, Range 1 East of the Willamette Meridian, and located in the City 
of West Linn, Clackamas County, Oregon, said property described specifically as follows: 

Beginning at the most easterly corner of Lot C of Tract 1 of said plat of Willamette & Tualatin Tracts, said 
point bearing South 36°16'32" East, along the most easterly, northeast line of said Ambrose Fields 
Donation Land Claim No. 52, which is also the southwest line of said Robert Moore Donation Land Claim 
No. 54, both within Township 3 South, Range 1 East of the Willamette Meridian, a distance of 1046.62 feet 
and North 55°57'27" East, along the southeasterly line of said plat of Willamette & Tualatin Tracts, a 
distance of 664.49 feet from the most easterly, northeast corner of said Ambrose Fields Donation Land 
Claim, which is also said most westerly, northwest corner of the Robert Moore Donation Land Claim; 

Thence from said point of beginning, South 55°57'27" West, along the southeasterly line of said Lot C of 
Tract 1, a distance of 137.59 feet to the most easterly corner of that tract of land conveyed to Tri-City 
Service District by a Bargain and Sale Deed recorded June 27, 1990 in Document No. 90-30398, said 
deed records; 

Thence North 20° 41 '45" West, along the easterly line of said Tri-City Service District tract, a distance of 
69.98 feet to the northeasterly corner thereof; 

Thence South 69°14'07" West, along the northerly line of said Tri-City Service District tract, a distance of 
75.00 feet to the easterly right-of-way line of 4th Street as dedicated in the plat of Willamette & Tualatin 
Tracts; 

Thence North 20°41 '45" West, along said easterly right-of-way line, a distance of 429.69 feet to the 
southerly right-of-way line of 4th Avenue as dedicated in said plat of Willamette & Tualatin Tracts; 

Thence North 69°14'07" East, along said southerly right-of-way line, a distance of 208.67 feet to the 
northeasterly corner of Lot B of Tract 1 of said plat of Willamette & Tualatin Tracts; 

Thence South 20°43'17" East, along said easterly lines of said Lot B of Tract 1 and said Lot C of Tract 1, 
a distance of 468.06 feet to the point of beginning. 

This property contains an area of 2.226 acres, more or less. 

The boundary of this property and the basis of bearing are described as shown on Survey No. 28866, 
Clackamas County Survey Records. 

REGISTERED 

PROFESSIONAL 

January20. 1989 

GARY P. CHRISTERSON 
2377 

RENEWAL: December 31, 2021 
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Grantor:  I 
SDG-2, LLC I 
22870 Weatherhill Road I 
West Linn, OR 97068 I 
 I 
 I 
District:  I 
Water Environment Services I 
150 Beavercreek Road I 
Oregon City, OR 97045 I 
 I 
After recording, return to: I  

 Water Environment Services I 
 150 Beavercreek Road I 
 Oregon City, OR 97045 I 
  I 
Until a change is requested,  I Reserve this area for recording stamp 

all taxes shall be sent to:  I 
 No Change I  

  I 
  I 
 

PERMANENT SURFACE WATER,  
STORM DRAINAGE AND SANITARY SEWER EASEMENT 

 
For value received, SDG-2, LLC, a Delaware limited liability company (“Grantor”), hereby grant 

and convey to Water Environment Services, an intergovernmental entity formed pursuant to ORS 
Chapter 190 (“District”), a permanent non-exclusive easement and right to lay down, construct, 
reconstruct, own, control, replace, operate, inspect and perpetually maintain sewers, wastewater, storm 
drainage or surface water pipelines, outfall structures and associated pipelines, and all related facilities 
through, under and along the following described Grantor’s property (“Easement”) in the County of 
Clackamas and State of Oregon: 

 
See Exhibit “A” for the Easement legal description, attached hereto and incorporated herein. 

 
 It is understood and agreed that no building shall be erected upon the Easement premises 
without the written consent of the District.  Following construction, the District will restore the easement 
areas to original grade and stabilize the surface.  The District will restore, as near as practical, the 
landscaping and pavement that may exist or be placed within the Easement disturbed by construction, 
maintenance, repair, or replacement.  The District shall give reasonable notice to the landowner before 
activities in connection with surface water, storm drainage, or sanitary sewer facility are commenced and 
shall limit activities to those necessary to achieve the purpose of constructing, reconstructing, enlarging, 
replacing, repairing, inspecting or maintaining the facility. All costs related to the District’s activities, 
including but not limited to laying down, constructing, reconstructing, replacing, operating, inspecting and 
perpetually maintaining sewers, wastewater, storm drainage or surface water pipelines as permitted 
herein shall be paid by the District. 
 
 Grantor agrees to undertake no activity or other wise harm or impair the Easement area to 
prevent or impede the proper functioning of the District’s system. 
 
 This instrument does not grant or convey to the District any right or title to the surface of the soil 
along the route of said sewer except for the purpose of laying down, constructing, reconstructing, 
replacing, operating, inspecting and maintaining the same.   
 
 The true and actual consideration for this transfer is other good and valuable consideration, the 
receipt of which is hereby acknowledged by the Grantor. 

 The District shall keep the Easement free and clear of all liens which may arise out of laying 
down, constructing, reconstructing, replacing, operating, inspecting and perpetually maintaining 
sewers, wastewater, storm drainage or surface water pipelines. To the extent such liens are recorded 
against the Easement or any part thereof, the District shall cause such lien to be released and removed 
within ten (10) days of knowledge or being served notice of such filing and/or recording, either by 
satisfaction or by posting of a release bond in the amount required by statute.  
 Subject to the limitations in the Oregon Tort Claims Act and the Oregon Constitution, the District 
agrees to indemnify, defend, and hold the Grantor and its respective officers, directors, shareholders, 
partners, members, managers, employees, representatives, agents, successors and assigns harmless 
from and against any and all claims, actions, causes of action, demands, damages, costs, liabilities, 
losses, judgments, expenses or costs of any kind or nature whatsoever (specifically excluding Grantor’s 
attorney fees) by reason of property damage, death or injury to persons arising from or relating to any 
act, omission or negligence by the District, or its employees or agents, in, on, or around the Easement, 
except to the extent caused by the negligence or willful misconduct of the Grantor, or its employees, 
representatives, or agents.  

[Signature Page Follows] 



In witness whereof, the Grantor(s) above named, has here-unto set their hand(s) and seal(s) this 

________ day of _________________, 2020. 

 
 

 
             SEAL 
            (Legal Owner) 
 
             SEAL 
             (Legal Owner) 
STATE OF OREGON  )  

)  ss.   
County of Clackamas  )  
 

This record was acknowledged before me on (date) ___________by ________________ as 
the _____________ of ______________________. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 ___________________________________ 
 Notary Public for Oregon 
 
 My Commission Expires: _____________ 
 
      
 
          
Accepted by Grantee: 
Water Environment Services 
 
 
 
 
       
Chair 
 
___________________________________ 
Date 
 
 
___________________________________      
Recording Secretary 
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Bargain and Sale Deed – Water Environment Services 2020 

BARGAIN AND SALE DEED 

 

GRANTOR: 

Water Environment Services 

Development Services Building 

150 Beavercreek Road 

Oregon City, OR  97045 

 

GRANTEE: 

SDG-2, LLC 

22870 Weatherhill Rd. 

West Linn, Oregon 97068 

 

After Recording Return To:  

Water Environment Services 

150 Beavercreek Road 

Oregon City, OR  97045 

 

Until a Change is Requested, Tax Statements shall be sent to 

the following address: 

SDG-2, LLC 

Attn: Robert J. Schultz 

22870 Weatherhill Rd. 

West Linn, Oregon 97068 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
____________________________________ 

 

Agenda No: ____________________ 

and/or 

Board Order No: ________________ 

 

BARGAIN and SALE DEED 
 

KNOW ALL PERSONS BY THESE PRESENTS, that WATER ENVIRONMENT SERVICES, an 

intergovernmental entity formed pursuant to ORS Chapter 190 (“Grantor”), does hereby grant, bargain, 

sell and convey unto SDG-2, LLC, a Delaware limited liability company (“Grantee”), and to its 

successors and assigns, all of the following described real property, as is and where is, with the 

tenements, hereditaments and appurtenances (the "Property") situated in the County of Clackamas, State 

of Oregon, to wit: 

 

 See Exhibits A and B, attached hereto and incorporated herein. 

  Exhibit A: Legal description of the Property. 

  Exhibit B: Map illustrating the Property. 

  

Subject to the following:  

 

 See the “Order of Consent” attached hereto as Exhibit C and incorporated by reference.                                                                                                   

  

It is intended that the delivery of this Deed shall not effect a merger of the provisions of a Purchase and 

Sale Agreement, dated ___________, 2020 between the Grantor and Grantee, which terms are intended to 

continue after the delivery of this Deed. 

 

The true and actual consideration for this conveyance is $2,000,000.00, which is due and payable in 

accordance with the Promissory Note and Deed of Trust executed by the Grantor and Grantee on 

_______________, 2020.  
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Bargain and Sale Deed – Water Environment Services 2020 

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE 

TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY, UNDER ORS 195.300, 

195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, 

SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, 

CHAPTER 8, OREGON LAWS 2010. THIS INSTRUMENT DOES NOT ALLOW USE OF THE 

PROPERTY DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE 

LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE 

PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE 

APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF 

LAND BEING TRANSFERRED IS A LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED 

IN ORS 92.010 OR 215.010, TO VERIFY THE APPROVED USES OF THE LOT OR PARCEL, TO 

DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR FOREST PRACTICES, AS 

DEFINED IN ORS 30.930, AND TO INQUIRE ABOUT THE RIGHTS OF NEIGHBORING 

PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336 AND 

SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 TO 9 AND 17, CHAPTER 

855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010. 

 

 

 

IN WITNESS WHEREOF, Water Environment Services has caused this instrument to be executed by 

duly elected officers this ____ day of __________, 2020. 

 

 

 

 

 

GRANTOR: WATER ENVIRONMENT SERVICES 

 

 

 

      By:       

             

 

      Title: ___________________________________ 

 

 

 

STATE OF OREGON ) 

    )  ss. 

County of Clackamas  ) 

 

 

 On this ____ day of ___________, 2020 before me the undersigned, a notary public in and for 

such state, the foregoing instrument was acknowledged before me by _____________, as ____________, 

on behalf of Water Environment Services. 

 

 

 

             

       Notary Public for Oregon 

       My Commission Expires:____________ 
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PROMISSORY NOTE 
 

September 17, 2020 

 

This promissory note (“Note”) is entered into between SDG-2, LLC, a Delaware limited 

liability company (“Maker”), and Water Environment Services, an intergovernmental entity 

formed pursuant to ORS Chapter 190, located at 150 Beavercreek Road, Suite 430, Oregon City, 

Oregon 97045 (“Holder”), both collectively referred to as the “parties.” For value received, the 

Maker promises to pay to Holder the principal sum determined by Section 1 below, including 

interest, payable in the manner and on the terms set forth in this promissory note (“Note”): 

1. Obligation.  The Holder and Maker entered into a Purchase and Sale Agreement on 

September 17, 2020 for the conveyance of a 35-acre parcel located in West Linn, Oregon 

(“PSA”), known as the former Blue Heron Lagoon site (“Property”). In return for the Holder 

conveying the Property, the Maker agrees to pay the Holder the amounts specified in this Note. 

The base principal amount owed by Maker to Holder is Two Million Dollars ($2,000,000) (the 

“Base Principal”). The final principal amount to be paid by Maker will be determined by the date 

of the payment, as it may be adjusted as set forth below (“Final Principal”), but in no case shall 

be less than Five Hundred Thousand Dollars ($500,000) plus accrued interest, and not more than 

Five Million Dollars ($5,000,000) plus accrued interest.  

a) Adjustment for Completion of Environmental Cleanup. If full payment by the Maker 

on the Note occurs after either of the below conditions have been satisfied, then the 

Base Principal shall be adjusted as follows: 

i. If the reasonable hard and soft costs of the Environmental Cleanup and 

Road Access Construction (as such terms are defined in the PSA), 

including costs incurred by Maker’s affiliates, authorized representatives, 

or agents at market rates, are less than or equal to Eight Million Dollars 

($8,000,000), the Final Principal owed will be the Base Principal plus 

interest. 

ii. If the reasonable hard and soft costs of the Environmental Cleanup and 

Road Access Construction, including costs incurred by Maker’s affiliates, 

authorized representatives, or agents at market rates, are more than Eight 

Million Dollars ($8,000,000), then for every dollar above $8,000,000, the 

Base Principal shall be reduced by an equal amount (the “Reduction 

Amount”) not to exceed a reduction of One Million Five Hundred 

Thousand Dollars ($1,500,000), leaving the Final Principal no less than 
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Five Hundred Thousand ($500,000) plus accrued interest due to be paid 

by Maker to Holder if paid at such time.  

iii. Within thirty (30) days of completion of the Environmental Cleanup or 

Road Access Construction, Maker shall provide a request to Holder for 

the modification of the Base Principal based on the Reduction Amount. 

Maker’s request shall include a detailed breakdown of the hard and soft 

costs incurred by Maker in the course of completing the work, including 

supporting invoices, documentation and any other evidence reasonably 

necessary for Holder to verify the costs. Holder shall have the right to 

request additional information to determine the accuracy and validity of 

the Maker’s calculations of the Reduction Amount. Holder shall have 

sixty (60) days from the date of receipt of the completed information, 

including subsequent requests, to object to the proposed Reduction 

Amount. If Holder does not object or affirmatively agrees to the proposed 

Reduction Amount, the adjustment of the Base Principal will be deemed 

to occur on the date the Holder notifies the Maker in writing of its 

approval or the expiration of such sixty day period. If Holder objects to 

the proposed Reduction Amount, the matter shall be resolved as set forth 

in (iv) below.  

iv. The costs noted above for both the Environmental Cleanup and Road 

Access Construction are inclusive of all reasonable efforts to complete the 

activity, from design, planning, municipal requirements, architects, 

engineers, and other professional services required including other typical 

“soft costs” as well as all hard costs required to complete of the necessary 

activity of this section. If there is disagreement on the point, then the 

matter shall be resolved by arbitration conducted by the Arbitration 

Service of Portland, Inc. The parties will appoint a single arbitrator, and if 

the parties cannot agree on an arbitrator within twenty (20) days or such 

other time period as the parties may mutually agree to in writing, then the 

arbitrator will be appointed by a presiding judge of Clackamas County, 

Oregon, Circuit Court. The arbitrator must be a licensed Oregon lawyer 

experience in real property disputes. The arbitrator shall be empowered 

solely to determine the reasonable costs for the Environmental Cleanup 

and Road Access Construction, and shall issue a finding regarding the 

same that shall be binding on both parties, and will be used to adjust the 

Base Principal as applicable pursuant to this Section 1(a).   
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v. For the purposes of this Agreement, "Environmental Cleanup” shall have 

the same definition as provided in Section 3(a)(iv) of the PSA.  

vi. For the purposes of this Agreement, “Construction of the Access Road” 

shall have the same definition as provided in Section 3(a)(v) of the PSA. 

b) Adjustment for Rezoning of Property. If, prior to paying off the Note, both (i) 

Environmental Cleanup and Construction of the Access Road are completed, and (ii) 

a change in use and zoning to PUD or other similar up-zoning and/or the issuance of a 

Developers Agreement with the City of West Linn reasonably acceptable to Maker 

with all required governmental authorities and community groups approval to execute 

on the development plan proposed by Maker is entered into, then the amount due 

under the Note shall increase to Five Million Dollars ($5,000,000), which amount 

shall not be reduced based on the price adjustment described in Section 3(a) above, 

plus accrued interest without affecting the term of the Note thereby. 

c) Adjustment for Reconveyance. As required in the PSA, within thirty (30) days from 

the execution of this Note, the Maker shall submit an application for a lot line 

adjustment on the Property and then reconvey an approximately 2.2-acre parcel, 

identified in the PSA as the Remainder Parcel, back to the Holder for $1.00. Upon 

completion of the reconveyance of the Remainder Parcel, the sum of $1.00 will be 

deducted from the Final Principal amount due.  

2. Interest Rate. The Base Principal will bear interest from the date of this Note at a rate 

of one percent (1%) per annum (“Interest Rate”), until this Note is fully paid. Upon occurrence 

of one of the events in Section 1 above resulting in the adjustment of the purchase price under 

the PSA and principal amount owed under this Note, interest will continue to accrue on the Base 

Principal until the date of written approval by the Holder of the adjustment, and after such time, 

the interest will accrue at the Interest Rate on the adjusted principal amount. 

3. Payments. Maker shall pay the entire balance of Final Principal, determined by the 

terms of Section 1 above, which includes any accrued but unpaid interest owed, by October 1, 

2030, which is the maturity date of this Note (“Maturity Date”). The Maker shall have the option 

for one five-year extension of the Maturity Date for no additional consideration, which may be 

exercised by delivering to Holder a written notice no later than sixty (60) days prior to the initial 

Maturity Date of the Note. Holder and Maker agree that, except as the parties may otherwise 

agree from time-to-time, Maker has no other monthly, quarterly, semi-annual, or annual payment 

obligations to pay any amounts under this Note. 
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4. Prepayments. Maker has the right to prepay this Note, in whole or in part, at any time 

with no prepayment fees or penalties upon thirty (30) days written notice. Any adjustments 

pursuant to Section 1 that occur while the Note is outstanding, including after notice is given but 

before payment may be tendered, shall be effective. 

5. Default and Acceleration. Except as limited by Section 8 herein, Holder may declare 

the Maker in default in the event (a) that Maker defaults in the performance of, or compliance 

with, any of the terms and provisions of this Note, the PSA, or the Trust Deed given as security, 

after not less than 10 days’ written notice to Maker specifying with reasonable particularity the 

nonperformance or noncompliance and Maker’s failure to correct the default within that time 

period; (b) in the event Maker fails to satisfy any of its obligations in Section 1 related to the lot 

line adjustment, including failure to initiate the lot line adjustment within the required timeframe; 

(c) in the event of any sale, conveyance, contract for conveyance, transfer, assignment of all or 

any part of the Property or ownership interest in the Maker, either voluntarily, involuntarily, or 

by operation of law (“Transfer”), without the Holder’s prior written consent; or (d) in the event 

of the bankruptcy or insolvency of any party having liability on or under this Note, or any 

assignment for the benefit of creditors, or the commencement of an action for the appointment of 

a receiver for the properties of any such party or other action or proceedings under the federal 

bankruptcy laws that is not dismissed within seventy-five (75) days after the date of filing. Any 

forbearance or failure to exercise this right will not constitute a waiver of Holder’s right to 

exercise the right with respect to the default and any subsequent default.  

Should Maker default on the Note, the Property and all work product created by the 

Maker or its agents in its Environmental Cleanup and Construction of the Access Road efforts 

shall be the only security of the Note as it relates to secured claims made by Holder, including 

but not limited to, any studies, plans, or reports developed by the Maker or by third parties for 

the Maker. Any limitations on the security available for secured claims stated above are not 

applicable to unsecured claims made by Holder, specifically including all assets of the Maker. 

The Maker is prohibited from distributing cash or other assets to equity holders of the entity or 

their affiliates, made solely to prevent the Holder from recovering compensation due under the 

terms of the Note. Maker’s payment of reasonable expenses, including payments to Maker’s 

affiliates, authorized representatives, or agents at market rates, incurred and/or debt incurred in 

the planning, zoning, remediation, and/or development of the Property, are acceptable 

disbursements, including reasonable expenses or costs incurred by Maker or its affiliates that are 

done for the benefit of the Property, including Environmental Cleanup (as defined in Section 

3(a)(iv) of the PSA) and Construction of Access Road (as defined in Section 3(a)(v) of the PSA) 

efforts, development planning, professional services and other activities. 
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6. Default Interest Rate. In the event of a default, Holder will have the right, in addition 

to any other remedy set forth in this Note, to increase the interest rate set forth in this Note by an 

additional five percent (5%) per annum, until the default is cured or until the Note is paid in full. 

7. Late-Payment Charge.  Maker will pay to Holder a late charge (“Late Charge”) of 

five percent (5%) of the amount not received by Holder within ten (10) days after the Maturity 

Date, unless otherwise extended by the parties as authorized by Section 3 above or an agreement 

in writing signed by both parties. Any unpaid Late Charge will become part of the indebtedness 

due under this Note and will be added to any Final Principal due under the Note. Holder’s 

acceptance of any Late Charge will not be deemed a cure of any default under the Note and such 

acceptance will not constitute a waiver of any of Holder’s rights under the Note or the Trust 

Deed securing this Note. The Late Charge will be in addition to all other rights and remedies 

available to Holder on the occurrence of a default under the Note. Holder’s failure to collect the 

Late Charge will not constitute a waiver of Holder’s right to require payment of the Late Charge 

for past or future defaults. 

8. Subordination. Upon written request of Maker, Holder will agree to subordinate the 

Note to all Permitted Liens (defined below) without regard to subordination to any prior 

Permitted Liens. 

a) Permitted Liens Defined.  Permitted Liens are any tax liens, statutory obligations, 

and/or any construction lien, contractor liens, credit facility or construction mortgage, 

including but not limited to Maker’s remediation, cleanup, construction, 

development, and/or planning for the Property, in any combination or arrangement 

that shall not to exceed $10,000,000 or 85% of the completed appraised value of the 

Property, whichever is greater. Such Permitted Liens must be secured and may be in 

the form of a mortgage, deed of trust, deed to secure debt, grant, pledge, security 

interest, assignment, encumbrance, judgment, or lien, existing now or in the future, 

consensual or non-consensual, and the filing of or agreement to give any financing 

statement under the Uniform Commercial Code of any jurisdiction as related 

specifically to Maker’s ownership of the Property, and/or remediation and 

development of the Property upon the Property. 

b) Actions Required for Subordination.  On the reasonable written request of Maker 

after the Closing, Holder agrees to cooperate in taking all action and executing all 

documents and instruments necessary to consummate and give effect to 

subordination of the Note and Trust Deed. Holder agrees to execute such documents 

and instruments so delivered within fourteen (14) days. Except for costs incurred by 

Holder for review and analysis of any documents and instruments (e.g., attorney fees, 
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advisor fees, etc.), Maker agrees that Maker shall be solely responsible for the cost of 

preparing the documents and instruments necessary or desirable to consummate and 

give effect to such subordination. 

9. Security. This Note is secured by, among other things, a Trust Deed dated as of the 

date of this Note among Maker, as Grantor, to WFG Title Company, as Trustee, in favor of 

Holder, as Beneficiary (“Trust Deed”) encumbering the Trust Property. This Note evidences, and 

the Trust Deed and any of the other documents that provide that they secure this Note secure, the 

indebtedness described in this Note, any further loans or advances that may be made to or on 

behalf of Maker by Holder at any time or times hereafter under the Trust Deed, and any other 

amounts required to be paid by Maker under any of the Trust Documents that provide that they 

secure this Note; and any such loans, advances, or amounts will be added to the indebtedness 

evidenced by this Note, and will bear interest at the interest rate set forth in this Note. 

10. Costs of Enforcement. If Holder takes any action, judicial or otherwise, to enforce 

this Note, the Holder will be entitled to recover from Maker all expenses, except attorney’s fees, 

that Holder may reasonably incur in taking such action, including, but not limited to, costs and 

expenses provided by statute or otherwise, whether incurred in a suit or action or on appeal from 

a judgment or decree, in connection with any bankruptcy proceeding, or in connection with a 

nonjudicial action. Upon demand, Maker will reimburse the Holder for expenses so incurred, 

together with interest from the date of invoice to Maker until repaid at the rate specified in 

Section 2. 

11. Governing Law. This Note, and all rights, obligations, and disputes arising out of it, 

shall be governed and construed in accordance with the laws of the State of Oregon and the 

ordinances of Clackamas County without regard to principles of conflicts of law.  Any claim, 

action, or suit between Maker and Holder that arises out of or relates to the performance of this 

Note shall be brought and conducted solely and exclusively within the Circuit Court for 

Clackamas County, for the State of Oregon.  Provided, however, that if any such claim, action, or 

suit may be brought in a federal forum, it shall be brought and conducted solely and exclusively 

within the United States District Court for the District of Oregon. In no event shall this section be 

construed as a waiver by the Holder of any form of defense or immunity, whether sovereign 

immunity, governmental immunity, immunity based on the Eleventh Amendment to the 

Constitution of the United States or otherwise, from any claim or from the jurisdiction of any 

court. Maker, by execution of this Note, hereby consents to the personal jurisdiction of the courts 

referenced in this section. 
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12. Severability. If any provision or clause of this Note is construed by a court of 

competent jurisdiction to be void, invalid, or unenforceable, that construction will not affect 

other provisions of this Note that can be given effect without the void, invalid, or unenforceable 

provision, and to this end the provisions of this Note are declared to be severable. 

13. Waiver of Protest. Maker and each present or future maker, surety, endorser and 

signatory to this Note, in whatever capacity, waives presentment, demand, protest, notice of 

dishonor, and all suretyship defenses, and agrees that the Holder may exercise its rights under the 

Note in any order and at any time. Without notice to any such person (except for any notice to 

Maker specified in this Note and without the need to obtain further consent from any party), and 

without in any way diminishing the obligations of any person, Holder may (a) deal with any such 

person with reference to this Note by way of forbearance, extension, modification, compromise, 

or otherwise; (b) extend, release, surrender, exchange, compromise, discharge, or modify any 

right or obligation secured by or provided in this Note, the Trust Deed, or any other document 

securing this Note; and (c) take any other action that the Holder may deem reasonably 

appropriate to protect its interest in the collateral under the Trust Deed. 

14. Time Is of the Essence. Time is of the essence under this Note. 

15. Limitation of Interest. In no event will any payment of interest or any other sum 

payable under this Note exceed the maximum amount permitted by applicable law. If it is 

established that any payment(s) exceeding lawful limits have been received, the Holder will 

refund such excess or, at its option, credit the excess amount(s) to the Final Principal. Such 

payments will not affect the obligation to make other payments required under this Note that do 

not cause the lawful limits to be exceeded. 

16. Bankruptcy. Maker agrees that, notwithstanding ORS 73.0602 and ORS 73.0604, 

any payment under this Note that is avoided in a later bankruptcy proceeding or otherwise will 

not be deemed a payment, and Maker’s obligations under the Note will be reinstated or 

supplemented, or both, to the extent of any payment so avoided. In that event, Maker will not be 

discharged even if this Note has been canceled, renounced or surrendered. 

17. Waiver. The failure of Holder to enforce any provision of this Note shall not 

constitute a waiver by Holder of that or any other provision. 

18. Amendment. This Note may only be amended if such amendment is set forth in a 

writing executed by both parties to this Note. 

19. Assignment. Maker shall not assign or transfer any of its interest in this Note, by 

operation of law or otherwise, without obtaining prior written approval from Holder, which shall 
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be granted or denied in the Holder’s sole discretion and will not be unreasonably withheld. 

Holder shall not assign or transfer any of its interest in this Note without obtaining prior written 

approval from Maker, which shall be granted or denied in the Maker’s sole discretion and will 

not be unreasonably withheld. 

20. Legal and Equitable Enforcement of This Note. The parties agree that all legal and 

equitable remedies shall be available to enforce the terms of this Note, including but not limited 

to specific performance.  

21. No Third Party Beneficiaries. Maker and Holder are the only parties to this Note 

and are the only parties entitled to enforce its terms.  Nothing in this Note gives, is intended to 

give, or shall be construed to give or provide any benefit or right, whether directly, indirectly or 

otherwise, to third persons unless such third persons are individually identified by name herein 

and expressly described as intended beneficiaries of the terms of this Note. 

22. Successors in Interest. The provisions of this Note shall be binding upon and shall 

inure to the benefit of the parties hereto, and their respective authorized successors and assigns. 

23. Cumulative Remedies. All remedies under this Note are cumulative and not 

exclusive. Any election to pursue one remedy shall not preclude the exercise of any other 

remedy. No delay or omission in exercising any right or remedy shall impair the full exercise of 

that or any other right or remedy or constitute a waiver of the default. 

 

[Signatures Follow] 
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The undersigned caused this Note to be duly executed on the day and year first written 

above. 

  

  

 

 MAKER:      HOLDER:  

SDG-2, LLC     WATER ENVIRONMENT SERVICES 

 

__________________________  ___________________________ 

Authorized Signatory     Authorized Signatory  

 

__________________________  ___________________________ 

Title      Witness 

 

 

__________________________  ___________________________ 

Date      Date 
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AFTER RECORDING RETURN TO: 

Water Environment Services 

150 Beavercreek Road, Suite 430 

Oregon City, OR 97045 

 

STATUTORY NOTICE: 

The name and address of the entity holding 

a lien or other interest created by this 

instrument are set forth below, and the tax 

account number of the property subject to 

the lien or in which the interest is created is:  

Water Environment Services 

 

Legal Description – Exhibit “A” Attached 

 

 

T R U S T  D E E D ,  A S S I G N M E N T  O F  R E N T S ,  

S E C U R I T Y  A G R E E M E N T  A N D  F I X T U R E  F I L I N G   

 

 

THIS TRUST DEED, ASSIGNMENT OF RENTS, SECURITY AGREEMENT, AND FIXTURE FILING (this 

"Trust Deed") is made as of September ___, 2020 by SDG-2, LLC, a Delaware limited liability company 

("Grantor” or “Borrower")having its office at ____________, to _____________________(“Trustee" or 

“Title Company”), for the benefit of Water Environment Services, an intergovernmental entity formed 

pursuant to ORS Chapter 190, having its office at 150 Beavercreek Road, Suite 430, Oregon City, OR 97045 

("Beneficiary" or “District”). 

 

BORROWER COVENANTS AND AGREES AS FOLLOWS: 

 

 ARTICLE I 

 Particular Covenants and Warranties of Borrower 

 

1.01 Obligations Secured. This Trust Deed is intended to secure the following:  

1) Each agreement of Borrower contained herein;  

2) The payment of a certain Promissory Note (“Note”) dated September ___, 2020, in the base sum of 

TWO MILLION and NO/100 DOLLARS ($2,000,000.00), with the final sum to be repaid 

dictated by the terms of the Note entered into between the parties, and any renewals, modifications 

or extensions thereof. The obligation is evidenced by this Trust Deed and the Note, as they may be 

amended or supplemented from time to time, together referred to as the "Trust Documents."   

a. The Note is due and payable in full at the earliest of: (i) the Maturity Date of October 1, 

2030, except as otherwise provided in the Note; (ii) the date the property is sold; (iii) title is 

transferred validly under the Note; or (iv) the Borrower defaults on any of its obligations 

under the Trust Documents (see Article 5.01 below). 

 

In return for District’s performance of its obligations under this Trust Deed, Borrower has agreed to sign, 

deliver and record this Trust Deed. 

 

Except as otherwise limited by the Note, this Trust Deed secures the prompt payment of all indebtedness and 

other monetary obligations, including but not limited to principal and interest, and the prompt performance of 

all covenants and obligations of Borrower, under this Trust Deed and the other Trust Documents, whether such 

payment and performance is now due or becomes due in the future (the “Obligations").  Capitalized terms have 

the meaning set forth in the Note, except as otherwise defined in this Trust Deed. The purpose(s) of the 

transaction are set forth in the Note entered into between the parties. 
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1.02 Property. For good and valuable consideration, receipt of which is acknowledged, and for the purpose 

of securing the Obligations described in Section 1.01, Borrower irrevocably grants, bargains, sells, conveys, 

assigns, and transfers to Title Company in trust for the benefit and security of the District, with power of sale 

and right of entry and possession, all of Borrower's right, title, and interest in and to the real property located in 

Clackamas County, Oregon, described as: 

 

See Exhibit A attached hereto and incorporated herein, 

 

Together with all the tenements, hereditaments and appurtenances and all other rights thereunto belonging or in 

any way now or hereafter appertaining, and the rents, issues and profits thereof, (the “Property”); together with 

all rights, titles and interests of Grantor, now owned or hereafter acquired, in and to any and all buildings and 

other improvements of every nature now or hereafter located on the Property and all fixtures now or hereafter 

attached to or used in connection with the Property and all appurtenances and additions to and substitutions and 

replacements of them (the “Improvements”).  All of the above is sometimes referred to below as the "Trust 

Property." 

 

PROVIDED ALWAYS, that if all the Obligations (as defined in Section 1.01) shall be paid, performed, and 

satisfied in full, then the lien and estate granted by this Trust Deed shall be re-conveyed. Borrower warrants that 

at the time of execution of this document, it holds good and merchantable title to the Property, free and clear of 

all liens, encumbrances, reservations, restrictions, easements, and adverse claims except those of record or 

specifically listed in Exhibit B.  Borrower covenants that it shall forever defend District's and Title Company's 

rights under this Trust Deed against the adverse claims and demands of all persons. 

 

1.03 [Reserved] 

 

1.04 Further Assurances; Filing; Refiling; Etc. 
1) Borrower shall sign, acknowledge, and deliver, from time to time, such further instruments as District or 

Title Company may require to accomplish the purposes of this Trust Deed. 

2) Borrower, immediately upon the signing and delivery of this Trust Deed, and thereafter from time to 

time, shall cause this Trust Deed, any supplemental security agreement, mortgage, or deed of trust and 

each instrument of further assurance, to be recorded and re-recorded in such manner and in such places 

as may be required by any present or future law in order to perfect, and continue perfected, the lien and 

estate of this Trust Deed. 

3) Borrower shall pay all filing and recording fees, and all expenses incident to the signing, filing, 

recording, and acknowledgment of this Trust Deed; any security agreement, mortgage, or deed of trust 

supplemental hereto and any instrument of further assurance; and all federal, state, county, and 

municipal taxes, assessments and charges arising out of or in connection with the signing, delivery, 

filing, and recording of this Trust Deed, any supplemental security agreement, mortgage, or deed of trust 

and any instrument of further assurance. 

 

1.05 Compliance with Laws. Borrower represents, warrants, and covenants that: 

 

1) The Property has been or will be developed, and all improvements, if any, have been or will be 

constructed and maintained, in full compliance with all applicable laws, statutes, ordinances, 

regulations, and codes of all federal, state, and local governments (collectively "Laws"), and all 

covenants, conditions, easements, and restrictions affecting the Trust Property (collectively 

"Covenants"); and 

2) Borrower and its operations upon the Trust Property currently comply, and will comply in all material 

respects with all applicable Laws and Covenants. 

 

1.06 Definitions; Environmental Covenants; Warranties and Compliance 
1) For purposes of this section, "Environmental Law" means any federal, state, or local law, statute, 

ordinance, or regulation pertaining to Hazardous Substances, health, industrial hygiene, or 

environmental conditions, including without limitation the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980 ("CERCLA"), as amended, 42 USC §9601-9675, and the 

Resource Conservation and Recovery Act of 1976 ("RCRA"), as amended, 42 USC §6901-6992. 

2) For the purposes of this section, "Hazardous Substance" includes, without limitation, any material, 

substance, or waste that is or becomes regulated or that is or becomes classified as hazardous, 

dangerous, or toxic under any federal, state, or local statute, ordinance, rule, regulation, or law.  

3) Borrower will not use, generate, manufacture, produce, store, release, discharge, or dispose of on, under 

or about the Property or the Property's groundwater, or transport to or from the Property, any Hazardous 
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Substance and will not permit any other person to do so, except for such Hazardous Substances that may 

be used in the ordinary course of Borrower's business and in compliance with all Environmental Laws, 

including but not limited to those relating to licensure, notice, and record keeping. Notwithstanding the 

above, any action taken in compliance with the Order on Consent, generally known as the Prospective 

Purchaser Agreement, issued by the Oregon Department of Environmental Quality and assigned to the 

Borrower as a condition of the conveyance of the Property in the Purchase and Sale Agreement 

(“Consent Order”), shall not be considered a violation of this Section 1.06.  

4) Borrower will keep and maintain the Property in compliance with, and shall not cause or permit all or 

any portion of the Property, including groundwater, to be in violation of any Environmental Law or the 

Consent Order. 

5) Borrower shall give prompt written notice to District of: 

(a) Any proceeding, inquiry, or notice by or from any governmental authority with respect to any 

alleged violation of any Environmental Law or the presence of any Hazardous Substance on the 

Property or the migration of any Hazardous Substance from or to other premises; 

(b) All known claims made or threatened by any person against Borrower or with respect to the 

Property or Improvements relating to any loss or injury resulting from any Hazardous Substance or 

the violation of any Environmental Law; 

(c) The existence of any Hazardous Substance on or about all or any portion of the Property in 

violation of Environmental Law; or 

(d) Borrower's discovery of any occurrence or condition on any real property adjoining or in the 

vicinity of the Property that could in Borrower's judgment cause any restrictions on the ownership, 

occupancy, transferability, or use of the Property under any Environmental Law. 

6) Borrower shall promptly provide to District copies of all reports, documents, and notices provided to or 

received from any agency administering any Environmental Laws. District shall have the right to join 

and participate, in its own name if it so elects, in any legal proceeding or action initiated with respect to 

the Property or Improvements in connection with any Environmental Law and have its attorney fees in 

connection with such an action paid by Borrower, if District determines that such participation is 

reasonably necessary to protect its interest in the Trust Property. 

7) If, at any time, District has reason to believe that any release, discharge, or disposal of any Hazardous 

Substance affecting the Property or Improvements in violation of Environmental Law has occurred or is 

threatened and is not covered by the Consent Order, or if District has reason to believe that a violation of 

an Environmental Law has occurred or may occur with respect to the Property or Improvements that is 

not covered by the Consent Order, District may require Borrower to obtain or may itself obtain, at 

Borrower's expense, an environmental assessment of such condition or threatened condition by a 

qualified environmental consultant. Borrower shall promptly provide to District a complete copy of any 

environmental assessment obtained by Borrower. 

8) In the event that any investigation, site monitoring, containment, cleanup, removal, restoration, or other 

remedial work of any kind or nature, excluding any work conducted pursuant to the Consent Order (the 

"Remedial Work"), is required under any applicable Environmental Law, any judicial order, or by any 

governmental agency or person because of, or in connection with, the current or future presence, 

suspected presence, release or suspected release of a Hazardous Substance on, under, or about all or any 

portion of the Property, or the contamination (whether presently existing or occurring after the date of 

this Trust Deed) of the buildings, facilities, soil, groundwater, surface water, air, or other elements on or 

under any other property as a result of Hazardous Substances emanating from the Property, Borrower 

shall, within 30 days after written demand by District for Borrower's performance under this provision 

(or such shorter period of time as may be required under any applicable law, regulation, order, or 

agreement), commence and thereafter diligently prosecute to completion, all such Remedial Work. All 

costs and expenses of such Remedial Work shall be paid by Borrower including, without limitation, 

District's reasonable professional fees and costs incurred in connection with monitoring or review of the 

legal aspects of such Remedial Work. In the event Borrower shall fail to timely commence, or cause to 

be commenced, such Remedial Work, District may, but shall not be required to, cause such Remedial 

Work to be performed. In that event, all costs and expenses incurred in connection with the Remedial 

Work shall become part of the Obligations secured by this Trust Deed and shall bear interest at a rate of 

6.0% per annum compounded annually until paid. 

9) Borrower shall hold District, its elected officials, directors, officers, employees, agents, successors, and 

assigns, harmless from, indemnify them for, and defend them against any and all losses, damages, liens, 

costs, expenses, and liabilities directly or indirectly arising out of or attributable to any violation of any 

Environmental Law, any breach of Borrower's warranties in this Section 1.06, or the use, generation, 

manufacture, production, storage, release, threatened release, discharge, disposal, or presence of a 

Hazardous Substance on, under, or about the Property, including without limitation the costs of any 
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required repair, cleanup, containment, or detoxification of the Property, the preparation and 

implementation of any closure, remedial or other required plans, attorney fees and costs (including but 

not limited to those incurred in any proceeding and in any review or appeal), fees, penalties, and fines. 

10) All representations, warranties, and covenants in this Section 1.06 shall survive the satisfaction of the 

Obligations, the re-conveyance of the Trust Property, or the foreclosure of this Trust Deed by any 

means. 

 

1.07 Maintenance and Improvements. Borrower may remove, demolish, or materially alter the 

Improvements on the Property consistent with the development plans of Borrower and/or the Consent Order. 

However, once Improvements are added by the Borrower, Borrower shall maintain every portion of the 

Property and Improvements in good repair, working order, and condition. Borrower shall not commit, permit, or 

suffer any waste, strip, or deterioration of the Trust Property, reasonable wear and tear accepted. 

 

1.08 Liens.  Subject to subparagraph 1.09(2), Borrower shall pay when due all claims for labor, materials, or 

supplies that if unpaid might become a lien on all or any portion of the Trust Property. Subject to subparagraph 

1.09(2), Borrower shall not create, or suffer, or permit to be created, any mortgage, deed of trust, lien, security 

interest, charge, or encumbrance upon the Trust Property prior to, on a parity with, or subordinate to the lien of 

this Trust Deed, except as specifically provided in Exhibit B or otherwise authorized by the Trust Documents. 

Notwithstanding the above, the District will agree to subordinate the Note as provided by Section 8 of the Note. 

 

1.09 Impositions 
1) Borrower shall pay or cause to be paid, when due and before any fine, penalty, interest, or cost attaches, 

all taxes, assessments, fees, levies, and all other governmental and nongovernmental charges assessed or 

levied against any part of the Trust Property (the "Impositions"); provided, however, that if such 

Imposition may be paid in installments, Borrower may pay the same in installments, together with 

accrued interest on the unpaid balance, as the same become due, before any fine, penalty, or cost 

attaches. 

2) Borrower may, at its expense and after prior notice to District, contest by appropriate legal, 

administrative, or other proceedings conducted in good faith and with due diligence, the amount, 

validity, or application of any Imposition or lien on the Trust Property or any claim of any laborer, 

material man, supplier, or vendor or lien, and may withhold payment of the same pending completion of 

such proceedings if permitted by law, provided that (a) such proceedings shall suspend collection from 

the Trust Property; (b) no part of or interest in the Trust Property will be sold, forfeited, or lost if 

Borrower pays the amount or satisfies the condition being contested, and Borrower would have the 

opportunity to do so in the event of Borrower's failure to prevail in the contest; (c) neither District nor 

Title Company shall, by virtue of such permitted contest, be exposed to any risk of liability for which 

Borrower has not furnished additional security as provided in clause (d) below; and (d) Borrower shall 

have furnished to District cash, corporate surety bond, or other additional security in the amount 

determined by District with respect of the claim being contested or the loss or damage that may result 

from Borrower's failure to prevail in such contest in an amount sufficient to discharge the Imposition 

and all interest, costs, attorney fees, and other charges that may accrue in connection with the 

Imposition. Borrower shall promptly satisfy any final judgment. 

3) Borrower shall furnish to District, promptly upon request, satisfactory evidence of the payment of all 

Impositions. District is authorized to request and receive from the responsible governmental and non-

governmental personnel written statements with respect to the accrual and payment of all Impositions. 

 

1.10 Books and Records; Inspection of the Property. Borrower shall keep complete and accurate records 

and books of account with respect to the Trust Property and its operation in accordance with generally accepted 

accounting principles consistently applied. Borrower shall permit Title Company, District, and their authorized 

representatives to enter and inspect the Property and the Improvements, and to examine and make copies or 

extracts of the records and books of account of the Borrower with respect to the Property and the 

Improvements, all at such reasonable times as District or Title Company may choose. 

 

1.11 Rezoning. District acknowledges that Borrower may initiate rezoning of the Property necessary to 

accomplish the remediation and development of the Property, and affirmatively consents to such rezoning and 

redevelopment efforts. 

 

1.12 Insurance   

1) Property and Other Insurance. Borrower shall obtain and maintain in full force and effect during the 

term of this Trust Deed:  
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(a) Commercial general liability insurance, including liabilities assumed under contract, with limits, 

coverages, and risks insured acceptable to District, and in no event less than $2,000,000 per 

occurrence and $4,000,000 aggregate coverage; and  

(b) Upon redevelopment of the Property resulting in a change in nature and use, Borrower shall obtain 

and maintain all such other insurance coverages, which at the time are commonly carried for 

similar property, in such types and amounts as District may require. 

2) Insurance Companies and Policies.  Insurer must be authorized to do business in Oregon.  All insurance 

shall be written by a company or companies reasonably acceptable to District with a rating of A VIII or 

better as provided in Best's Rating Guide; shall contain a long form mortgagee clause in favor of District 

with loss proceeds under any policy payable to District, subject to the terms of this Trust Deed and the 

rights of any superior mortgagee or trust deed beneficiary or as provided in Section 6.10 below; shall 

require 30 days' prior written notice to District of cancellation or reduction in coverage; shall contain 

waivers of subrogation and endorsements that no act or negligence of Borrower or any occupant, and no 

occupancy or use of the Property for purposes more hazardous than permitted by the terms of the policy 

will affect the validity or enforceability of such insurance as against District; shall be in full force and 

effect on the date of this Trust Deed; and shall be accompanied by proof of premiums paid for the 

current policy year. District shall be named as additional insured on all liability policies. Borrower shall 

forward to District, upon request, certificates evidencing the coverages required under this Trust Deed 

and copies of all policies. 

3) Blanket Policy. If a blanket policy is issued, a certified copy of such policy shall be furnished together 

with a certificate indicating that the Trust Property and District are insured under such policy in the 

proper designated amount. 

4) Insurance Proceeds. All proceeds from any insurance on the Trust Property shall be used in accordance 

with the provisions of Section 1.14. 

 

1.13 Assignments of Policies upon Foreclosure. In the event of foreclosure of the lien of this Trust Deed or 

other transfer of title, or assignment of the Trust Property in whole or in part, all right, title, and interest of 

Borrower in and to all policies of insurance procured under Section 1.12 shall inure to the benefit of and pass to 

the successors in interest of Borrower or the purchaser or grantee of all or any part of the Trust Property. 

 

1.14 Casualty/Loss Restoration 
1) After the occurrence of any casualty to the Property, whether or not required to be insured against as 

provided in this Trust Deed, Borrower shall give prompt written notice of the casualty to District, 

specifically describing the nature and cause of such casualty and the extent of the damage or destruction 

to the Trust Property. District may make proof of loss if it is not made promptly and to District's 

satisfaction by Borrower. 

2) Subject to the rights of any superior mortgagee or trust deed beneficiary as provided in Section 6.10 

below, Borrower assigns to District all insurance proceeds that Borrower may be entitled to receive with 

respect to any casualty. All insurance proceeds shall be held by District as collateral to secure 

performance of the Obligations secured by this Trust Deed.  Provided that Borrower is not in default 

under this Trust Deed, District shall permit such amounts of the insurance proceeds to be used by 

Borrower for repair or restoration of the Improvements (subject to disbursement procedures established 

by District) if Borrower can demonstrate, to District's satisfaction, that subsequent to such repair or 

restoration, the Trust Property shall have a value of not less than 100% of the then-outstanding balance 

of the indebtedness secured by this Trust Deed. Any excess insurance proceeds shall be applied by 

District toward payment of all or part of the indebtedness secured by this Trust Deed in such order as 

District may determine. 

 

1.15 Actions to Protect Trust Property; Reserves 
1) If Borrower shall fail to obtain the insurance required by Section 1.12, make the payments required by 

Section 1.09 (other than payments that Borrower is contesting in accordance with Section 1.09(2)), or 

perform or observe any of its other covenants or agreements under this Trust Deed, District may, 

without obligation to do so, obtain or pay the same or take other action that it deems appropriate to 

remedy such failure; provided that District shall first give notice to Borrower of such failure and a 

reasonable opportunity to cure such failure. All sums, including reasonable attorney fees, so expended or 

expended to maintain the lien or estate of this Trust Deed or its priority, or to protect or enforce any of 

District's rights, or to recover any indebtedness secured by this Trust Deed, shall be a lien on the Trust 

Property, shall be secured by this Trust Deed, and shall be paid by Borrower upon demand, together 

with interest at the rate provided in the Note. No payment or other action by District under this section 

shall impair any other right or remedy available to District or constitute a waiver of any default. 
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2) If Borrower fails to promptly perform any of its obligations under Section 1.09 or 1.12 of this Trust 

Deed, District may require Borrower thereafter to pay and maintain with District reserves for payment of 

such obligations. In that event, Borrower shall pay to District each month a sum estimated by District to 

be sufficient to produce, at least 20 days before due, an amount equal to the Impositions and/or 

insurance premiums. If the sums so paid are insufficient to satisfy any Imposition or insurance premium 

when due, Borrower shall pay any deficiency to District upon demand. The reserves may be 

commingled with District's other funds, and District shall not be required to pay interest to Borrower on 

such reserves.  District shall not hold the reserve in trust for Borrower, and District shall not be the agent 

of Borrower for payment of the taxes and assessments required to be paid by Borrower. 

 

1.16 Insurance Warning. Unless Borrower provides District with evidence of the insurance coverage 

required by the Trust Documents, District may purchase insurance at Borrower's expense to protect District's 

interest. This insurance may, but need not, also protect Borrower's interest. If the Trust Property becomes 

damaged, the coverage District purchases may not pay any claim Borrower makes or any claim made against 

Borrower. Borrower may later cancel this coverage by providing evidence that Borrower has obtained property 

coverage elsewhere. 

 

Borrower is responsible for the cost of any insurance purchased by District. The cost of this insurance may be 

added to Borrower's balance owed. If the cost is added to Borrower's balance, the interest rate of 6.0% per 

annum compounded annually will apply to this added amount. The effective date of coverage may be the date 

Borrower's prior coverage lapsed or the date Borrower failed to provide proof of coverage. 

 

The coverage District purchases may be considerably more expensive than insurance Borrower can obtain on its 

own and may not satisfy any need for property damage coverage or any mandatory liability insurance 

requirements imposed by applicable law. 

 

1.17 Estoppel Certificates. Borrower, within five days of the request, shall furnish Title Company and 

District a written statement, duly acknowledged, of the amount of the Obligations secured by this Trust Deed 

and whether any offsets or defenses exist against such Obligations. If Borrower shall fail to furnish such a 

statement within the time allowed, District shall be authorized, as Borrower's attorney-in-fact, to sign and 

deliver such statement.  

 

1.18 Financial Information. Borrower shall furnish to District within 90 days after the end of each of 

Borrower's fiscal years a complete copy of Borrower's financial statement for such year, audited or reviewed by 

a certified public accountant (including balance sheet, income statement, and statement of changes in financial 

position). Borrower shall promptly furnish to District any and all such other financial information as District 

shall reasonably request from time to time. 

 

1.19 Prohibited Distributions.  The Borrower is prohibited from distributing cash or other assets to equity 

holders of the entity or their affiliates, made solely to prevent the District from recovering compensation due 

under the terms of the Note. The Borrower’s payment of reasonable expenses, including payments to Borrower 

affiliates, authorized representatives, or agents at market rates, incurred and/or debt incurred in the planning, 

zoning, remediation, and/or development of the Property, are acceptable disbursements, including reasonable 

expenses or costs incurred by the Borrower or its affiliates that are done for the benefit of the Property, 

including Environmental Cleanup (as defined in Section 3(a)(iv) of the PSA) and Construction of Access Road 

(as defined in Section 3(a)(v) of the PSA) efforts, development planning, professional services and other 

activities. 

 

 ARTICLE II 

 Condemnation 

2.01 Condemnation 
1) Should any part of or interest in the Trust Property be taken or damaged by reason of any public 

improvement, eminent domain, condemnation proceeding, or in any similar manner (a 

"Condemnation"), or should Borrower receive any notice or other information regarding such action, 

Borrower shall give immediate notice of such action to District. 

2) Subject to the rights of any superior mortgagee or trust deed beneficiary as provided in Section 6.10 

below, District shall be entitled to all compensation, awards, and other payments or relief 

("Condemnation Proceeds") up to the full amount of the Obligations, and shall be entitled, at its option, 

to commence, appear in, and prosecute any Condemnation proceeding in its own or Borrower's name 

and make any compromise or settlement in connection with such Condemnation. In the event the Trust 

Property is taken in its entirety by condemnation, all Obligations secured by this Trust Deed, at District's 

election, shall become immediately due and collectible. 
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3) All condemnation proceeds shall be held by District as collateral to secure performance of the 

Obligations secured by this Trust Deed.  Provided that Borrower is not in default under this Trust Deed, 

District shall permit such amounts of the condemnation proceeds to be used by Borrower for repair or 

restoration of the Improvements (subject to reasonable disbursement procedures established by District) 

if Borrower can demonstrate, to District's reasonable satisfaction, that subsequent to such repair or 

restoration, the Trust Property shall have a value of not less than 100% of the then-outstanding balance 

of the indebtedness secured by this Trust Deed.  Any excess condemnation proceeds shall be applied by 

District toward payment of all or part of the indebtedness secured by this Trust Deed in such order as 

District may determine. 

 

 ARTICLE III 

 Assignment of Leases, Rents, Issues, and Profits 

3.01 Assignment. Borrower assigns and transfers to District (1) all leases, subleases, licenses, rental 

contracts, and other agreements, whether now existing or hereafter arising, and relating to the occupancy or use 

of all or any portion of the Trust Property, including all modifications, extensions, and renewals thereof (the 

"Leases"), and (2) all rents, revenues, issues, profits, income, proceeds, and benefits derived from the Trust 

Property and the lease, rental, or license of all or any portion thereof, including but not limited to lease and 

security deposits (collectively, the "Rents"). Borrower certifies that the Rents have not been currently assigned 

to any third party.  This assignment is intended by Borrower and District to create a present and unconditional 

assignment to District subject only to the license set forth in Section 3.04 below. 

 

3.02 Rights of District. Subject to the provisions of Section 3.04 below giving Borrower a revocable, limited 

license, District shall have the right, power, and authority to: 

1) Notify any and all tenants, renters, licensees, and other obligors under any of the Leases that the same 

have been assigned to District and that all Rents are to be paid directly to District, whether or not 

District shall have foreclosed or commenced foreclosure proceedings against the Trust Property, and 

whether or not District has taken possession of the Trust Property; 

2) Discount, settle, compromise, release, or extend the time for payment of, any amounts owing under any 

of the Leases and any Rents, in whole or in part, on terms acceptable to District; 

3) Collect and enforce payment of Rents and all provisions of the Leases, and to prosecute any action or 

proceeding, in the name of Borrower or District, with respect to any and all Leases and Rents; and 

4) Exercise any and all other rights and remedies of the lessor in connection with any of the Leases and 

Rents. 

 

3.03 Application of Receipts. District shall have the right, power, and authority to use and apply any Rents 

received under this Trust Deed (1) for the payment of any and all costs and expenses incurred in connection 

with enforcing or defending the terms of this assignment or the rights of District, and in collecting any Rents, 

including internal personnel costs; and (2) for the operation and maintenance of the Trust Property and the 

payment of all costs and expenses in connection therewith, including but not limited to the payment of utilities, 

taxes, assessments, governmental charges, and insurance.  After the payment of all such costs and expenses and 

after District shall have set up such reserves as it shall deem necessary in its sole discretion for the proper 

management of the Trust Property, District shall apply all remaining Rents collected and received by it to the 

reduction of the Obligations in such order as District shall determine. The exercise or failure by District to 

exercise any of the rights or powers granted in this assignment shall not constitute a waiver of default by 

Borrower under this Trust Deed, the Note, or any of the other Trust Documents. 

 

3.04 License. District grants to Borrower a revocable license to collect and receive the Rents.  Such a license 

may be revoked by District, without further notice to Borrower, other than the notice required by Article 5.01, if 

Borrower defaults under Article III or any other term of the Trust Documents.  Unless and until a license is 

revoked, Borrower agrees to apply the proceeds of Rents to ownership obligations, taxes, assessments, 

governmental charges, insurance premiums, and other obligations associated with the Trust Property, and to 

maintenance of the Trust Property, before using Rent proceeds for any other purpose. 

Borrower agrees: 

1) To observe and perform all Lease obligations; 

2) To enforce, or secure the performance of, every obligation required of lessees and other parties under the 

Leases; 

3) To appear in and defend any action or proceeding arising out of, or connected with, the Leases or Rents, 

at Borrower's sole expense; and 

4) To obtain District’s prior written approval of the form and content of all future Leases. 
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Upon request of District, Borrower agrees: 

1) To collect Rents no earlier than 30 days in advance of the day when they are due; and 

2) Not to accept any payments under the Leases other than Rent, except for bona fide security deposits up 

to an amount equivalent to two months' rent. 

 

3.05 Limitation of District's Obligations. Notwithstanding the assignment provided for in this Article III, 

District shall not be obligated to perform or discharge, and District does not undertake to perform or discharge, 

any obligation or liability with respect to the Leases or the Rents.  This assignment shall not operate to place 

responsibility for the control, care, maintenance, or repair of the Trust Property upon District, or to make 

District responsible for any condition of the Property.  District shall be accountable to Borrower only for the 

sums actually collected and received by District pursuant to this assignment.  Borrower shall hold District fully 

harmless from, indemnify District for, and defend District against any and all claims, demands, liabilities, 

losses, damages, and expenses, including reasonable attorney fees, arising out of any of the Leases, with respect 

to any of the Rents, or in connection with any claim that may be asserted against District on account of this 

assignment or any obligation or undertaking alleged to arise therefrom, other than such claims resulting from 

the gross negligence or willful misconduct of District. 

 

3.06 Termination. The assignment provided for in this Article III shall continue in full force and effect until 

all the Obligations have been fully paid and satisfied. At such time, this assignment and the authority and 

powers herein granted by Borrower to District shall cease and terminate. 

 

3.07 Attorney-in-Fact. Borrower irrevocably constitutes and appoints District, and each of its officers and 

agents, as its true and lawful attorney-in-fact, with power of substitution, to undertake and sign any and all of 

the rights, powers, and authorities described in this Article III with the same force and effect as if undertaken or 

performed by Borrower, and Borrower ratifies and confirms any and all such actions that may be taken or 

omitted to be taken by District, its employees, agents, and attorneys. 

 

 ARTICLE IV 

 Security Agreement and Fixture Filing 
4.01 Security.  To secure the Obligations, Borrower grants to District a security interest in the following: (1) 

the Trust Property to the extent the same is not encumbered by this Trust Deed as a first priority real estate lien, 

subordinate only to those liens previously approved by the District; (2) all personal property that is used or will 

be used in the construction of any Improvements on the Trust Property; (3) all personal property that is now or 

will be placed on or in the Trust Property or Improvements; (4) all personal property that is derived from or 

used in connection with the use, occupancy, or enjoyment of the Trust Property; (5) all property defined in the 

Uniform Commercial Code as adopted in the state of Oregon, as accounts, equipment, fixtures, and general 

intangibles, to the extent the same are used at, or arise in connection with the ownership, maintenance, or 

operation of, the Trust Property; (6) all causes of action, claims, security deposits, advance rental payments, 

utility deposits, refunds of fees or deposits paid to any governmental authority, refunds of taxes, and refunds of 

insurance premiums relating to the Trust Property; and (7) all present and future attachments, accessions, 

amendments, replacements, additions, products, and proceeds of every nature of the foregoing. This Trust Deed 

shall constitute a security agreement and "fixture filing" under the Uniform Commercial Code Secured 

Transactions statutes of the State of Oregon.  The mailing address of Borrower and the address of District from 

which information may be obtained are set forth in the introductory paragraph of this Trust Deed. 

 

 ARTICLE V 

 Events of Default; Remedies 

5.01 Events of Default. Each of the following shall constitute an event of default under the Trust 

Documents; provided that the party declaring a default has first provided to the other party thirty (30) days’ 

written notice specifying the alleged default and giving such other party the opportunity to cure the alleged 

default during that 30-day period, or during such longer period as is agreed to. Any such written notice and 

opportunity to cure provided to the Borrower must be provided to Borrower at the address as provided herein.  

District agrees that any cure of any default made or tendered by Borrower shall be deemed to be a cure by 

Borrower and shall be accepted or rejected on the same basis as if made or tendered by Borrower.  

1) Nonpayment. Failure to pay any amount due under the Trust Documents, before the due date. 

2) Breach of Other Covenants. Material failure to perform or abide by any other condition of the Trust 

Documents.   

3) Misinformation. Falsity when made in any material respect of any representation, warranty, or 

information furnished in the Trust Documents.   

4) Other Default. The occurrence of any other event of default under the Trust Documents. 



 

 

TRUST DEED Page 9 of 14 

 

5) Cross-Defaults. Borrower's default, after expiration of any applicable notice and cure periods, under any 

other agreement or security instrument between Borrower and District, including, but not limited to, the 

Purchase and Sale Agreement executed on September __, 2020 (“PSA”) and the Note. 

6) Bankruptcy. The occurrence of any of the following with respect to Borrower or any guarantor of the 

Obligations: (a) appointment of a receiver, liquidator, or Title Company for any such party or any of its 

properties; (b) adjudication as a bankrupt or insolvent; (c) filing of any petition by or against any such 

party under any state or federal bankruptcy, reorganization, moratorium or insolvency law; (d) 

institution of any proceeding for dissolution or liquidation; (e) inability to pay debts when due; (f) any 

general assignment for the benefit of creditors; or (g) abandonment of the Trust Property. 

7) Transfer; Due-on-Sale. Any sale, conveyance, contract for conveyance, transfer, assignment, 

encumbrance, pledge, or grant of a security interest in all or any part of the Property, or any interest 

therein, either voluntarily, involuntarily, or by the operation of law (a "Transfer"), without District's 

prior written consent, shall constitute an event of default.  

 

5.02 Remedies in Case of Default. Subject to Borrower’s right to subordinate the Note, if an Event of 

Default shall occur, District or Title Company may exercise any one or more of the following rights and 

remedies in accordance with the provisions below, in addition to any other remedies that may be available by 

law, in equity, or otherwise: 

1) Acceleration. District may declare all or any portion of the Obligations immediately due and payable. 

2) Receiver. District may have a receiver appointed for the Trust Property. District shall be entitled to the 

appointment of a receiver as a matter of right whether or not the apparent value of the Trust Property 

exceeds the amount of the indebtedness secured by this Trust Deed. Employment by Title Company or 

District shall not disqualify a person from serving as receiver. Borrower consents to the appointment of 

a receiver at District's option and waives any and all defenses to such an appointment. 

3) Possession. District may, either through a receiver or as lender-in-possession, enter and take possession 

of all or any part of the Trust Property and use, operate, manage, and control the Trust Property as 

District shall deem appropriate in its sole discretion. Upon request after an Event of Default, Borrower 

shall peacefully relinquish possession and control of the Trust Property to District or any receiver 

appointed under this Trust Deed. 

4) Rents. District may revoke Borrower's right to collect the Rents and may, either itself or through a 

receiver, collect the same. District shall not be deemed to be in possession of the Property solely by 

reason of exercise of the rights contained in this subsection (4). If Rents are collected by District under 

this subsection, Borrower irrevocably appoints District as Borrower's attorney-in-fact, with power of 

substitution, to endorse instruments received in payment thereof in the name of Borrower and to 

negotiate such instruments and collect their proceeds. After payment of all Obligations, any remaining 

amounts shall be paid to Borrower and this power shall terminate. 

5) Power of Sale. District may direct Title Company, and Title Company shall be empowered, to foreclose 

the Property by advertisement and sale under applicable law. 

6) Foreclosure. District may judicially foreclose this Trust Deed and obtain a judgment foreclosing 

Borrower's interest in all or any part of the Property. 

7) Fixtures and Personal Property. With respect to any Improvements and other personal property subject 

to a security interest in favor of District, District may exercise any and all of the rights and remedies of a 

secured party under the Uniform Commercial Code. 

8) Abandonment. District may abandon all or any portion of the Trust Property by written notice to 

Borrower. District is under no obligation to foreclose on the Property and seek repayment from 

Borrower.  

 

5.03 Sale. In any sale under this Trust Deed or pursuant to any judgment, the Trust Property, to the extent 

permitted by law, may be sold as an entirety or in one or more parcels and in such order as District may elect, 

without regard to the right of Borrower, any person claiming under Borrower, or any guarantor or surety to the 

marshalling of assets.  The purchaser at any such sale shall take title to the Trust Property or the part thereof so 

sold, free and clear of the estate of Borrower, the purchaser being discharged from all liability to see to the 

application of the purchase money.  Any person, including District, its elected officials, officers, agents, and 

employees, may purchase at any such sale.  District and each of its officers are irrevocably appointed 

Borrower's attorney-in-fact, with power of substitution, to make all appropriate transfers and deliveries of the 

Trust Property or any portions thereof so sold and, for that purpose, District and its officers may sign all 

appropriate instruments of transfer.  Nevertheless, Borrower shall ratify and confirm, or cause to be ratified and 

confirmed, any such sale or sales by executing and delivering, or by causing to be signed and delivered, to 
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District or to such purchaser or purchasers all such instruments as may be advisable, in the judgment of District, 

for such purpose. 

 

5.04 Cumulative Remedies. All remedies under this Trust Deed are cumulative and not exclusive. Any 

election to pursue one remedy shall not preclude the exercise of any other remedy. An election by District to 

cure under Section 1.15 shall not constitute a waiver of the default or of any of the remedies provided in this 

Trust Deed. No delay or omission in exercising any right or remedy shall impair the full exercise of that or any 

other right or remedy or constitute a waiver of the default. 

 

5.05 Receiver or Trustee-in-Possession. Upon taking possession of all or any part of the Trust Property, 

Title Company, District, or a receiver may: 

1) Management. Use, operate, manage, control, and conduct business with the Trust Property and make 

expenditures for such purposes and for such maintenance and improvements as are deemed reasonably 

necessary. 

2) Rents and Revenues. Collect all rents, revenues, income, issues, and profits from the Trust Property and 

apply such sums to the reasonable expenses of use, operation, management, maintenance, and 

improvements. 

3) Construction. At its option, complete any construction in progress on the Property, and in that 

connection pay bills, borrow funds, employ contractors, and make any changes in plans and 

specifications as it deems appropriate. 

4) Additional Indebtedness. If the revenues produced by the Trust Property are insufficient to pay 

expenses, District, Title Company, or the receiver may borrow or advance such sums upon such terms as 

it deems reasonably necessary for the purposes stated in this section. All advances shall bear interest, 

unless otherwise provided, at the rate set forth in the Note, and repayment of such sums shall be secured 

by this Trust Deed. 

 

5.06 Application of Proceeds. All proceeds realized from the exercise of the rights and remedies under this 

Section 5 shall be applied as follows: 

1) Costs and Expenses. To pay all costs of exercising such rights and remedies, including the costs of 

maintaining and preserving the Trust Property, the costs and expenses of any receiver or lender-in-

possession, the costs of any sale, and the costs and expenses provided for in Section 6.07 below. 

2) Indebtedness. To pay all Obligations, in such order as District shall determine in its sole discretion. 

3) Surplus. The surplus, if any, remaining after satisfaction of all the Obligations shall be paid to the clerk 

of the court in the case of a judicial foreclosure proceeding, otherwise to the person or persons legally 

entitled to the surplus. 

 

5.07 Deficiency. No sale or other disposition of all or any part of the Trust Property pursuant to this Section 5 

shall be deemed to relieve Borrower of any of the Obligations, except to the extent that the proceeds are applied 

to the payment of such Obligations.  

 

5.08 Waiver of Stay, Extension, Moratorium, and Valuation Laws. To the fullest extent permitted by law, 

Borrower waives the benefit of any existing or future stay, extension, or moratorium law that may affect 

observance or performance of the provisions of this Trust Deed and any existing or future law providing for the 

valuation or appraisal of the Trust Property prior to any sale. 

 

 ARTICLE VI 

 General Provisions 

6.01 Time is of the Essence. Time is of the essence with respect to all covenants and obligations of Borrower 

under this Trust Deed. 

 

6.02 Re-conveyance by Title Company. At any time upon the request of District, payment of Title 

Company's fees, if any, and presentation of this Trust Deed, without affecting liability of any persons for the 

payment of the Obligations, Title Company may re-convey, without warranty, all or any part of the Trust 

Property.  The grantee in any re-conveyance may be described as the "person or persons legally entitled 

thereto," and the recitals therein of any facts shall be conclusive proof of the truthfulness thereof. 

 

6.03 Notice. Except as otherwise provided in this Trust Deed, all notices pertaining to this Trust Deed shall 

be in writing and may be delivered by hand, or mailed by first class, registered, or certified mail, return-receipt 

requested, postage prepaid, and addressed to the appropriate party at its address set forth at the outset of this 

Trust Deed.  Any party may change its address for such notices from time to time by notice to the other parties.  
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Notices given by mail in accordance with this paragraph shall be deemed to have been given upon the date of 

mailing; notices given by hand shall be deemed to have been given when actually received.  

 

6.04 Substitute Trustee. In the event of dissolution or resignation of Title Company, District may substitute 

one or more trustees to sign the trust created, and the new trustee(s) shall succeed to all the powers and duties of 

the prior trustee(s). 

 

6.05 Trust Deed Binding on Successors and Assigns. This Trust Deed shall be binding upon and inure to 

the benefit of the successors and assigns of Borrower, Title Company, and District. If the Trust Property or any 

portion thereof shall at any time be vested in any person other than Borrower, District shall have the right to 

deal with such successor regarding this Trust Deed, the Trust Property, and the Obligations in such manner as 

District deems appropriate in its sole discretion, without notice to or approval by Borrower and without 

impairing Borrower's liability for the Obligations. 

 

6.06 Indemnity. Borrower shall hold District and Title Company and their respective elected officials, 

directors, officers, employees and agents, harmless from and indemnify them for any and all claims, demands, 

damages, liabilities, and expenses, arising out of or in connection with Title Company's or District's interest 

under this Trust Deed, except Borrower shall not be liable for acts performed by District or Title Company in 

violation of applicable law or resulting from the gross negligence or willful misconduct of District or Title 

Company. 

 

6.07 No Attorney Fees. In the event any arbitration, action or proceeding, including any bankruptcy 

proceeding, is instituted to enforce any term of this Trust Deed, each party shall be responsible for its own 

attorneys’ fees and expenses. 

 

6.08 Applicable Law. The Trust Deed and the validity, interpretation, performance, and enforcement of the 

Trust Deed shall be governed by the laws of the state of Oregon without giving effect to the conflict of law 

provisions thereof. 

 

6.09 Captions. The captions to the sections and paragraphs of this Trust Deed are included only for the 

convenience of the parties and shall not have the effect of defining, diminishing, or enlarging the rights of the 

parties or affecting the construction or interpretation of any portion of this Trust Deed. 

 

6.10 Rights of Prior Mortgagee. In the event that all or any portion of the Trust Property is subject to a 

superior mortgage or trust deed specifically permitted under Exhibit B, the rights of District with respect to 

insurance and condemnation proceeds as provided in Sections 1.14 and 2.01, and all other rights granted under 

this Trust Deed that have also been granted to such a superior mortgagee or trust deed, shall be subject to the 

rights of the superior mortgagee or trust deed beneficiary.  Borrower authorizes all such superior mortgagees 

and beneficiaries, on satisfaction of the indebtedness secured by their mortgage or trust deed, to remit all 

remaining insurance or Condemnation proceeds and all other sums held by them to District to be applied in 

accordance with this Trust Deed. 

 

6.11 Person Defined. As used in this Trust Deed, the word “person” shall mean any natural person, 

partnership, trust, corporation, governmental entity, municipal partnership, or other legal entity of any nature. 

 

6.12 Severability. If any provision of this Trust Deed shall be held to be invalid, illegal, or unenforceable, 

such invalidity, illegality, or unenforceability shall not affect any other provisions of this Trust Deed, and such 

other provisions shall be construed as if the invalid, illegal, or unenforceable provision had never been 

contained in the Trust Deed. 

 

6.13 Entire Agreement. This Trust Deed and the other Trust Documents contain the entire agreement of the 

parties with respect to the Trust Property.  No prior agreement, statement, or promise made by any party to this 

Trust Deed that is not contained therein shall be binding or valid. 

 

6.14 Commercial Property. Borrower covenants and warrants that the Property and Improvements are used 

by Borrower exclusively for business and commercial purposes. Borrower also covenants and warrants that the 

Property and Improvements are not now, and at no time in the future will be, occupied as the principal residence 

of Borrower, Borrower's spouse, or Borrower's minor or dependent child. 

 

6.15 Standard for Discretion 
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 In the event this Trust Deed is silent on the standard for any consent, approval, determination, or similar 

discretionary action, the standard shall be sole and unfettered discretion of the District as opposed to any 

standard of good faith, fairness, or reasonableness. 

 

6.16 ORS 93.040 Warning. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON 

TRANSFERRING FEE TITLE SHOULD INQUIRE ABOUT THE PERSON'S RIGHTS, IF ANY, UNDER 

ORS 195.300, 195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON 

LAWS 2007, SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, 

CHAPTER 8, OREGON LAWS 2010. THIS INSTRUMENT DOES NOT ALLOW USE OF THE PROPERTY 

DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND 

REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING 

FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY 

PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING TRANSFERRED IS A 

LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED IN ORS 92. 010 OR 215.010, TO VERIFY 

THE APPROVED USES OF THE LOT OR PARCEL, TO DETERMINE ANY LIMITS ON LAWSUITS 

AGAINST FARMING OR FOREST PRACTICES, AS DEFINED IN ORS 30.930, AND TO INQUIRE 

ABOUT THE RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 

195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, 

SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 

8, OREGON LAWS 2010. 

 

 

 

Dated:  September___, 2020 

 

  

Grantor/Borrower: SDG-2, LLC 
 

By:  [title of authorized signatory] 

        

  

By:  ___________________________ 

[signature of authorized signatory] 

 

 

 

 

 

STATE OF OREGON           ) 

 

County of ____________________)  ss. 

 

 On _________________, 2020, before me personally appeared ________________________________, 

who being duly sworn, stated that they are the ____________________________________, and acknowledged 

the foregoing instrument to be the voluntary act and deed of the Borrower, signed by authority of Borrower. 

 

 

_________________________________________ 

      Notary Public for Oregon 

      My commission expires: __________________ 
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EXHIBIT A 

LEGAL DESCRIPTION 
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EXHIBIT B 

 

EXCEPTIONS TO CLEAR TITLE 

 

Other than those contained on record, the Property includes the following exceptions:  

1. The following exceptions contained on the record:  

a. [insert allowable exceptions] 

2. Lease granted by Borrower to District on XXXX, 2020 for use of 2.2 acre parcel.  

3. Easement granted by Borrower to District for pipeline access along river. 

4. Lease for renter currently residing on Property.  
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LEASE 

BETWEEN 

SDG-2, LLC and 

WATER ENVIRONMENT SERVICES 

  

EFFECTIVE DATE: September 17, 2020 (the “Effective Date”) 

  

This lease (“Lease”) is hereby entered into between SDG-2, LLC (“Landlord”), a 

Delaware limited liability company, and Water Environment Services (“Tenant”), an 

intergovernmental entity formed pursuant to ORS Chapter 190, collectively referred to as 

“parties” and individually as “party.”   

Recitals 

The parties entered into a Purchase and Sale agreement on September __, 2020 (“PSA”), 

where Tenant sold Landlord property, known as the Blue Heron Lagoon Site, located in West 

Linn, Oregon (“Property”), which such PSA is attached hereto as Exhibit C. An essential 

condition of the sale was for Landlord to perform a lot line adjustment and convey back to the 

Tenant an approximate 2.2 acre parcel reserved for municipal wastewater operations, defined 

below as the Premises. The parties are entering this Lease to ensure the Tenant’s access to and 

use of the Premises is uninterrupted during the time in which it takes the Landlord to perform the 

lot line adjustment and convey the Premises back to the Tenant.  

Terms 

Landlord and Tenant hereby agree as follows: 

1. Lease. Landlord hereby leases to Tenant, and Tenant hereby leases from Landlord, 

subject to the conditions and provisions herein contained, that certain 2.2 acres of real 

property situated in West Linn, Clackamas County, Oregon, and more specifically 

described in Exhibit A attached hereto and incorporated herein by this reference, together 

with any and all rights, privileges, easements, and appurtenances (collectively, the 

“Premises”), including any and all buildings, structures, parking areas, driveways, walks, 

and other improvements of any kind or nature located on the Premises from time to time 

(“Improvements”). The Premises, however, are subject to the encumbrances described on 

Exhibit B attached hereto (the “Permitted Encumbrances”). 

 

2. Improvements.  
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a. Tenant’s Rights. Tenant will have the right, at any time and from time to time during 

the term of this Lease, at its own cost and expense, to construct, reconstruct, 

demolish, remove, replace, remodel, or rebuild on any part or all of the Premises the 

Improvements as Tenant in Tenant’s sole discretion considers appropriate. Without 

limiting the foregoing, Tenant may demolish any Improvements existing on the 

Premises as of the date of this Lease. Construction of any Improvements will be 

undertaken in compliance with all applicable laws and requirements, and will be 

performed in a good and professional manner. 

b. Landlord’s Obligations. Landlord will cooperate with Tenant in all respects in 

connection with construction of the Improvements. Landlord will execute the 

applications and other instruments reasonably necessary for construction of the 

Improvements, but Landlord will not be required to pay any application fees or incur 

any other costs or liability in connection with the Improvements or the Premises 

beyond Landlord’s fees for any professional advice Landlord desires. Landlord will 

appear as a witness in any legal or administrative proceedings to the extent reason-

ably necessary to construct the Improvements. 

c. Cooperation with Government or Public Authority. If and when any governmental or 

any other public authority requires the execution and delivery of any instrument to 

evidence or consummate the dedication of any street adjoining the Premises, or if and 

when any governmental or any other public authority or any utility company requires 

the execution and delivery of any rights-of-way, easements, or grants in, over, or 

along any such streets or in, over, under, or through the Premises (except any that 

may run under the Improvements) for the purpose of providing water, gas, steam, 

electricity, telephone, storm and sanitary sewer, or any other necessary or desirable 

service or facility for the benefit of the Premises or the Improvements, then both 

parties, without cost to either party, will execute, acknowledge, and deliver any 

instrument or document that may be required. 

 

3. Term. The term (“Term”) of this Lease will commence on September __, 2020 

(“Commencement Date”) and end on the last day of the calendar month that is twenty 

(20) years following the Commencement Date, unless terminated earlier upon 

completion of Landlord’s obligation to perform a lot line adjustment and convey the 

Premises back to Tenant as required by the PSA (the “Reconveyance”). The 

Reconveyance shall automatically terminate this Lease. 
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a. Holding Over. Any holding over after the expiration of the Term will be 

construed to be a tenancy from month to month and will otherwise be on the 

terms and conditions of this Lease.  

 

4. Rent. Rent for the Premises will be $10.00 per year (the “Rent”), which Tenant and 

Landlord hereby acknowledge as sufficient. Landlord hereby acknowledges the receipt of 

the Rent for the entire Term. Tenant shall not receive a refund of the Rent, in whole or in 

part, based an early termination of the Term for any reason including, but not limited to, a 

Reconveyance. The Landlord acknowledges that this Lease is intended to ensure Tenant’s 

ongoing access to and use of the Premises prior to the Reconveyance. Consideration for 

entering into this Lease is Tenant’s agreement to convey the Property to Landlord 

pursuant to the PSA.   

 

5. Tenant’s Rights. Tenant will have the right to use the Premises for any lawful purpose. 

a. Prohibited Uses. Tenant will not use or occupy, or permit or suffer all or any part 

of the Premises or the Improvements to be used or occupied:  

i. for any unlawful or illegal business, use, or purpose;  

ii. for use of any Hazardous Substances (as defined herein) to be used, 

handled, stored, released, spilled, leaked or disposed on, under or form the 

Premises, except as otherwise agreed by the parties or upon written 

consent by the Landlord; 

iii. in any such that would be reasonably offensive to the Property, the 

Premises, or that would tend to create a nuisance or damage the reputation 

of the Property, provided that Landlord acknowledges and agrees that 

activities related to the conduct of Tenant’s business, including but not 

limited to surface and wastewater conveyance and treatment, shall not be 

deemed a nuisance or offensive; or 

iv. for any purpose or in any way in violation of any applicable laws, 

ordinances, orders, rules, regulations, codes, and requirements of all 

federal, state, and municipal governments, departments, commissions, 

boards, and officers, that now or hereafter apply to the Premises, the 

Improvements, any component hereof, or any activity thereon conducted. 

b. Hazardous Substances. “Hazardous Substances” means any hazardous, toxic, 

infectious, or radioactive substance, material, or waste that is or becomes 

regulated by any local, state, or federal governmental authority, including without 

limitation, any hazardous material, Hazardous Substance, ultra-hazardous 
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material, toxic waste, toxic substance, pollutant, radioactive material, petroleum 

product, gasoline, crude oil, or any other byproduct thereof, and PCB, as those 

and similar terms are commonly used or defined by Environmental Laws (as 

defined herein). 

 

c. Hazardous Laws.  “Environmental Laws” means all present or future federal, 

state, and local laws or regulations related to the protection of health, safety or the 

environment, or pertaining to the cleanup, removal or remediation of any 

Hazardous Substance, including the Resource Conservation and Recovery Act of 

1976 (RCRA) (42 USC § 6901 et seq.), the Comprehensive Environmental 

Response, Compensation, and Liability Act of 1980 (CERCLA) (42 USC § 9601 

et seq.), the Toxic Substances Control Act (15 USC § 2601 et seq.), the Federal 

Water Pollution Control Act (the Clean Water Act) (33 USC § 1251 et seq.), the 

Clean Air Act (42 USC § 7401 et seq.), amendments to the foregoing, and any 

rules and regulations promulgated thereunder. 

 

6. Condition of Leased Premises.  Tenant hereby accepts the Premises in its current “AS-

IS” condition and acknowledges that Landlord has not made any representations or 

warranties as to the fitness, design or condition of the Leased Premises, or material or 

workmanship therein, or the suitability of the Leased Premises for the Tenant’s use.  

Tenant has inspected the Premises and is satisfied with its condition.  Except for any 

injuries or damages that are caused directly by Landlord or Landlord’s agents, 

employees, and/or authorized representatives, Landlord shall not in any event whatsoever 

be liable for any injury or damage to any property or to any person happening on, in, or 

about the Premises or any injury or damage to the Premises or to any property, whether 

belonging to Tenant or to any other person, caused by any fire, breakage, leakage, defect, 

or bad condition in any part or portion of the Premises or from any kind of injury that 

may arise from any other cause whatsoever on the Leased Premises. 

 

7. Services. Landlord will not be required to provide any services, including but not limited 

to, repairs, maintenance, replacements, alterations, and/or improvements, to the Premises 

or Improvements except as expressly provided herein. Landlord will not be liable and 

responsible for any interruption of any utility or other kind of service provided by third 

parties except to the extent that Landlord causes the interruption and Landlord fails to 

avoid or cure the interruption as soon as reasonably possible after becoming aware of the 

interruption.  
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8. Repairs and Maintenance. Throughout the Term, Tenant will have no obligation to 

repair or maintain the Premises or any Improvements, except to the extent necessary to 

comply with applicable state, federal or local laws. Landlord assigns to Tenant, without 

recourse, such rights, if any, Landlord may have against any parties causing damage to 

the Premises or the Improvements to sue for and recover amounts expended by Tenant as 

a result of the damage. 

 

9. Taxes and Assessments. Until the lease expires or is terminated, Tenant shall be 

responsible for payment of any and all taxes, service payments in lieu of taxes, general or 

special assessments, excise taxes, transit charges, utility assessments, and any and all 

charges, levies, fees, costs, or charges, general or special, ordinary or extraordinary, of 

any kind that are levied or imposed by any laws, rules, or regulations of any federal, state, 

or local authority on the Premises or the Improvements, or based on or otherwise in 

connection with the use, occupancy, or operations of the Premises or Improvements. 

Tenant must pay before delinquency all taxes assessed against and levied on 

Improvements, fixtures, furnishings, equipment, and all other personal property of Tenant 

contained in the Premises, and when possible Tenant must cause said improvements, 

fixtures, furnishings, equipment, and other personal property to be assessed and billed 

separately from the Premises. Landlord acknowledges and accepts that Tenant, as a 

public entity utilizing the land for a public purpose, is not required to pay any of the 

foregoing and that Landlord shall cooperate in documenting the same with all relevant 

authorities. 

 

10. Insurance. During the Term, Landlord will have no obligation whatsoever to maintain 

property insurance of any kind on the Improvements or any personal property located on 

the Premises. Tenant, at its expense, will maintain at all times during the Term of this 

Lease insurance sufficient to cover Tenant’s obligations under this Lease including but 

not limited to property insurance on the Improvements and general liability insurance on 

the Premises with landlord as a named insured. Tenant will furnish proof of the insurance 

to Landlord on reasonable request from time to time.  

 

11. Tenant Indemnification. Except to the extent arising from the negligence or misconduct 

of Landlord or any of Landlord’s agents, and subject to the limits of the Oregon 

Constitution and the Oregon Tort Claims Act, Tenant will indemnify and agrees to 

defend and hold Landlord harmless for, from, and against any and all liability, costs, 
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damages, causes of action, claims, judgments, or appeals arising from any bodily injury 

to or death of any person or persons, or any damage to any property as a result of or any 

liability arising from the use, maintenance, repair, occupation, operation, or control of the 

Premises and Improvements by Tenant or its agent or any assignee of the obligations of 

Tenant under this Lease to the extent arising from any negligence or fault of Tenant or its 

agents or assignees.  

 

12. Landlord Indemnification. Except to the extent arising from the negligence or 

misconduct of Tenant or any of Tenant’s agents, Landlord will indemnify and agrees to 

defend and hold Tenant harmless for, from, and against any and all liability, costs, 

damages, causes of action, claims, judgments, or appeals arising from any bodily injury 

to or death of any person or persons or any damage to any property as a result of the use, 

maintenance, repair, occupation, operation, or control of the Premises and Improvements 

by Landlord or its agent or any assignee of the obligations of Landlord under this Lease 

to the extent arising from any negligence or fault of Landlord or its agents or assignees. 

 

13. Assignment and Subleasing. There will be no restriction on Tenant’s right to sell, 

assign, or in any manner transfer this Lease or any interest in this Lease or the estate of 

Tenant to rent, sublet, sublease, or underlet the Premises or the Improvements, subject to 

any applicable conditions set forth elsewhere in this section. Tenant will have the right to 

sublet portions of the Premises or of the Improvements at any time and from time to time, 

but only for a term or terms that will expire before the expiration of the Term. Prior to 

any assignment, or sublet to a third party, Tenant shall provide Landlord with written 

notice. Such written notice shall include the name of the third party assignee, or 

sublessee, and a copy of such document effecting the assignment, or sublet. 

 

14. Subordination, Attornment, and Nondisturbance. This Lease will at all times be 

subject and subordinate to any mortgage or deed of trust (an “Encumbrance”) now 

existing or hereafter placed on the Premises or the Improvements, or any portion thereof 

and to any and all modifications, renewals, or extensions of an Encumbrance. If the 

Premises and Improvements are sold or transferred in connection with the judicial or 

nonjudicial foreclosure of any Encumbrance, or by deed in lieu of foreclosure, Tenant 

will attorn to the purchaser as landlord, and any such successor landlord will recognize 

this Lease and will not disturb the quiet enjoyment and possession of the Premises and 

Improvements by the Tenant under this Lease as long as Tenant is not in default of the 

Lease. Any such successor in interest shall be obligated to complete the lot line 
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adjustment and reconvey the Property to Tenant as set forth in the PSA and Section 18 

below. 

 

15. Intentionally omitted.  

 

16. Sale by Landlord. If the original Landlord under this Lease, or any successor owner of 

the Premises, sells or conveys the same, and the new owner assumes the obligations of 

Landlord under this Lease, all liabilities and obligations on the part of the original 

Landlord or the successor owner under this Lease accruing thereafter will terminate, and 

thereupon all such liabilities and obligations will be binding on the new owner, including 

the obligation to convey the premises to Tenant for $1.00 as further described in the PSA 

and Section 18 below. Tenant agrees to attorn to the new owner consistent with the terms 

and conditions of this document and related documents. 

 

17. Quiet Enjoyment. Landlord warrants that Landlord is the owner of the Premises and has 

the right to lease the Premises to Tenant. As long as Tenant is not in default under this 

Lease, Landlord will defend Tenant’s right of quiet enjoyment from the lawful claims of 

all persons claiming by or through Landlord during the Term, subject only to the 

Permitted Encumbrances, exceptions, reservations, and conditions set forth in this Lease. 

 

18. Conveyance of Premises. Tenant and Landlord agreed in the PSA that Landlord will 

convey the Premises to Tenant after performing a lot line adjustment on the Property. 

Landlord agrees that it will not convey or transfer the Premises to any entity or person 

other than Tenant without Tenant’s prior written approval. Upon conveyance of the 

Premises to Tenant, this Lease will terminate.  

 

19. Condemnation.  If the Premises or any interest therein is taken as a result of the exercise 

of the right of eminent domain or under threat thereof (a “Taking”), this Lease will 

terminate with regard to the portion that is taken. Any condemnation award relating to the 

Premises will be the property of Tenant. Except as otherwise agreed upon by the parties 

in writing, Landlord shall not be entitled to any proceeds of any such award. 

 

20. Damage or Destruction.  If the Premises are partially or wholly destroyed or damaged, 

then Tenant shall remain fully responsible for any and all costs related to repairing, 

maintaining, developing, re-constructing the Improvements, or otherwise cleaning up the 
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Premises. Tenant shall have no obligation to pursue any repairs, maintenance, 

development, or reconstruction, but may do so at its sole discretion.   

 

21. General Terms.  

a. Force Majeure. If the performance by either of the parties of their respective 

obligations under this Lease is delayed or prevented in whole or in part by any 

applicable law or regulation (and not attributable to an act or omission of the 

party), or by any acts of God, fire or other casualty, floods, storms, explosions, 

accidents, epidemics or pandemics, war, civil disorders, strikes or other labor 

difficulties, shortage or failure of supply of materials, labor, fuel, power, 

equipment, supplies, or transportation, or by any other cause not reasonably 

within the party’s control, whether or not specifically mentioned, the party will be 

excused, discharged, and released of performance to the extent the performance or 

obligation is so limited or prevented by the occurrence without liability of any 

kind.  

b. Authority. Tenant and Landlord each warrant and represent to the other that the 

person or persons signing this Lease on their behalf has or have authority to enter 

into this Lease and to bind Tenant and Landlord, respectively, to the terms, 

covenants, and conditions contained in this Lease. 

c. Notice. All notices required by this Lease must be in writing addressed to the 

party to whom the notice is directed at the address of that party set forth below the 

signatures on this Lease. Any such notice will be deemed to have been given for 

all purposes on receipt when personally delivered; one day after being sent when 

sent by recognized overnight courier service; or three days after deposit in the 

United States mail, postage prepaid, registered or certified mail. Any party may 

designate a different mailing address or a different person for all future notices by 

notice given in accordance with this section. 

d. Non-Exclusive Rights and Remedies. Except as otherwise expressly provided 

herein, the rights and remedies expressly afforded under the provisions of this 

Lease shall not be deemed exclusive, and shall be in addition to and cumulative 

with any and all rights and remedies otherwise available at law or in equity.  The 

exercise by either party of any one or more of such remedies shall not preclude 

the exercise by it, at the same or different times, of any other remedies for the 

same default or breach, or for any other default or breach, by the other party. 
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e. No Attorney Fees. In the event any arbitration, action or proceeding, including 

any bankruptcy proceeding, is instituted to enforce any term of this Lease, each 

party shall be responsible for its own attorneys’ fees and expenses. 

f. Amendment. No amendment or modification of this Lease will be valid unless it 

is in writing and is signed by all of the parties. 

g. Integration. This Lease is the entire agreement of the parties. There are no 

promises, terms, conditions, or obligations other than those contained in this 

Lease. This Lease supersedes all prior communications, representations, and 

agreements, oral or written, of the parties. 

h. Interpretation. The section headings are for the convenience of the reader only 

and are not intended to act as a limitation on the scope or meaning of the sections 

themselves. This Lease will not be construed against the drafting party. 

i. Severability. If any provision of this Lease is found to be unconstitutional, illegal 

or unenforceable, this Lease nevertheless shall remain in full force and effect and 

the offending provision shall be stricken.  The Court or other authorized body 

finding such provision unconstitutional, illegal or unenforceable shall construe 

this Lease without such provision to give effect to the maximum extent possible 

the intentions of the parties. 

j. Waiver. Waiver by any party of strict performance of any provision of this Lease 

will not be a waiver of or prejudice any party’s right to require strict performance 

of the same provision in the future or of any other provision. 

k. Binding Effect. Subject to restrictions in this Lease on assignment, this Lease will 

be binding on and inure to the benefit of the successors and assigns of the parties. 

l. Governing Law. This Lease, and all rights, obligations, and disputes arising out of 

it will be governed by and construed in accordance with the laws of the State of 

Oregon without giving effect to the conflict of law provisions thereof.  Any claim 

between Landlord and Tenant that arises from or relates to this Lease shall be 

brought and conducted solely and exclusively within the Circuit Court of 

Clackamas County for the State of Oregon; provided, however, if a claim must be 

brought in a federal forum, then it shall be brought and conducted solely and 

exclusively within the United States District Court for the District of Oregon.  In 

no event shall this section be construed as a waiver by the Tenant of any form of 

defense or immunity, whether sovereign immunity, governmental immunity, 
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immunity based on the Eleventh Amendment to the Constitution of the United 

States or otherwise, from any claim or from the jurisdiction of any court.  

Landlord, by execution of this Lease, hereby consents to the in personam 

jurisdiction of the courts referenced in this section. 

m. Counterparts. This Lease may be executed in multiple counterparts, each of which 

will constitute one agreement, even though all parties do not sign the same 

counterpart. 

n. Time Essence. Time is of the essence in the performance of this Lease. 

o. Recordation of Lease. Tenant may elect that a copy of this Lease or a 

memorandum, executed and acknowledged by both parties, be recorded in the 

public records of Clackamas County, Oregon.  

p. Exhibits and Recitals. The recitals to this Lease and any exhibits referred to in this 

Lease are incorporated by reference in this lease as if fully set forth in this Lease. 

 

[Signatures Follow] 
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 IN WITNESS WHEREOF, Landlord and Tenant have executed this LEASE to be 

effective as of the Effective Date. 

 

Landlord 

SDG-2, LLC 

/s/__________________________ 

By: ________________________ 

Name: ______________________ 

Title: _______________________ 

Address: ____________________ 

____________________________ 

Date: _________________, 20___ 

Tenant 

Water Environment Services 

/s/__________________________ 

By: ________________________ 

Name: ______________________ 

Title: _______________________ 

Address: ____________________ 

____________________________ 

Date: _________________, 20___ 
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EXHIBIT A 

[Description of Premises] 

  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

  



Page 13 of 14 
 

EXHIBIT B 

[Permitted Encumbrances] 

  



Page 14 of 14 
 

EXHIBIT C 

[PSA] 
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STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

In the Matter of: 

Clackamas County Service District 
No. 1 and Tri-City Service District, 

Applicants. 

DEQ No. 12-02 

ORDER ON CONSENT 

Pursuant to ORS 465 .260(4) and 465 .327, the Director, Oregon Department of 
Environmental Quality ("DEQ"), issues this Order on Consent ("Consent Order") to Clackamas 
County Service District No. 1 and Tri-City Service District ("Applicants"). This Consent Order 
contains the following provisions: 
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I. Purpose 

The mutual objectives of DEQ and Applicants (collectively "Parties")'are: (a) to protect public 

health, safety, and welfare and the environment through the design and implementation of 

remedial measures in accordance with applicable provisions of ORS 465.200 through 465.420, 

and regulations promulgated thereto; (b) to facilitate productive reuse of property; and ( c) to 

provide Applicants with protection from potential liabilities in accordance with applicable law. 

2. Stipulations 

A. Applicants consent and agree: 

(1) To issuance of this Consent Order; 

(2) To perform and comply with all provisions of this Consent Order; 

(3) In any proceeding brought by DEQ to enforce this Consent Order, to not challenge 

DEQ'sjurisdiction to issue and enforce this Consent Order; 

( 4) To waive any right Applicants might have, before commencement of action by DEQ to 

enforce this Consent Order, to seek judicial review or review by the Environmental Quality 

Commission of this Consent Order; 

(5) To not litigate, in any proceeding brought by DEQ to enforce this Consent Order or to 

assess penalties for noncompliance with this Consent Order, any issue other than Applicants' 

compliance with this Consent Order; and 

(6) To not assert, in any proceeding brought by DEQ to enforce this Consent Order or to 

assess penalties for noncompliance with this Consent Order, that performance of any interim 

or removal measures or phase of work by Applicants discharges Applicants' duty to fully 

perform all remaining provisions of this Consent Order. 

B. DEQ and Applicants stipulate: 
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(1) For the purposes of this Consent Order, the "Facility," as defined in ORS 465.200(13), 

means: (a) the Property (as defined below); and (b) the full extent of existing known or 

unknown contamination by hazardous substances of any media on, above, or below the 

Property, or that has migrated, might have migrated, or hereafter migrates to anywhere from 

the Property. 

(2) For the purposes of this Consent Order, "Existing Hazardous Substance Releases" 

means: 

(a) any release of hazardous substances, as defined in ORS 465.200, at the Facility 

existing as of the date of Applicants' acquisition of ownership or operation of the 

Property; 

(b) any spill or release of oil or hazardous material, as defined in ORS 466.605, at the 

Facility existing as of the date of Applicants' acquisition of ownership or operation of the 

Property; and 

(c) the entry of oil into the waters of the state, as defined in ORS 468B.300, from the 

Facility before the date of Applicants' acquisition of ownership or operation of the 

Property. 

3. Find ings of Fact 

DEQ makes the following findings without admission of any such facts by Applicants: 

A. Applicants are Oregon municipal governments and "persons" within the meaning of 

ORS 465.200(21). According to information provided by Applicants, DEQ has determined 

that Applicants are not owners or operators of the Facility, and are not currently liable under 

ORS 465.255 for the release of hazardous substances existing at the Facility as of the date of 

this Agreement. 

B. The property proposed for acquisition by Applicants, currently owned by Blue Heron 

Paper Co., c/o Peter McKittrick, Trustee, is an approximately 39-acre site located at 1317 

Willamette Falls Drive, West Linn, Clackamas County, Oregon, in Sections 1, 2, and 3, 
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Township 3S, Range IE of the Willamette Meridian (the "Real Property"), together with the 

Connector Pipe and the Discharge Pipe, as defined below (collectively, the "Property"). The 

location of the Real Property is illustrated generally in the Vicinity Map, Exhibit A to this 

Consent Order. The legal description of the Real Property is set forth in Exhibit B to this 

Consent Order. All exhibits attached to this Consent Order are incorporated by reference. 

C. Aerated wastewater treatment lagoons on the Property have been used for over 40 years 

for treating, cooling and settling of industrial wastewater. There is an estimated 200,000 

cubic yards of accumulated sludge in the lagoons. The treatment lagoon was formerly 

owned and operated by the Blue Heron Paper Company, located at 419 Main Street, Oregon 

City, Oregon, 97045. The treatment lagoon received clarified process wastewater (from the 

former mill's clarifier), which was transported from the clarifier to the treatment lagoon via a 

3-mile pipe (the "Connector Pipe") along and then across the bottom of the Willamette River. 

The wastewater was pumped into the treatment lagoons for further treatment, before being 

discharged into the Willamette River. Outflow from the lagoon is discharged to the 

Willamette River via a multiport diffuser (the "Discharge Pipe") located at the bottom of the 

river channel. The discharge is currently regulated under a National Pollutant Discharge 

Elimination System (NPDES) permit with DEQ. The Discharge Pipe is approximately 105 

feet long and has eight vertical risers (steel pipes) of 8-inch diameter, spaced approximately 

15 feet apart. Recent discharge from the treatment lagoon into the Willamette River has been 

estimated at approximately 4 million gallons of water per day to a maximum discharge 

capacity of 8 million gallons of water per day. 

D. Applicants completed a Phase II Environmental Site Assessment ("Assessment") in 

early 2012 and found an accumulation of petroleum hydrocarbons, PCBs, metals, and dioxins 

in the lagoon sludges. This Assessment also identified minor soil contamination adjacent to 
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the treatment lagoons, as well as elevated concentrations of metals in groundwater down 

gradient of the lagoons. 

E. Applicants propose to acquire the Property and eventually use an approximately 5-acre 

portion of the Real Property, as well as the Discharge Pipe and possibly the Connector Pipe, 

as part of their municipal wastewater treatment operations. Applicants propose to remediate 

all or part of the remaining approximately 34 acres of the Real Property, including the 

treatment lagoons, to allow for public use, open space or other beneficial uses - such as 

publicly available parks and recreation areas, restored natural areas, or commercial and/or 

residential development in appropriately zoned areas of the Property- or a mix thereof (the 

"Future Use"), as determined through a public process led by the City of West Linn. 

F. Pursuant to ~RS 465.255(1)(b), Applicants could become liable to DEQ and other 

persons for releases of hazardous substances at or from the Property by becoming the owner 

or operator of the Property with actual or constructive knowledge of the releases. On March 

26, 2012, Applicants applied to DEQ for a "prospective purchaser agreement" under ORS 

465.327 and agreed to reimburse DEQ' s costs of technical review and agreement preparation. 

This Consent Order is intended to protect Applicants from potential liability for pre-

acquisition releases of hazardous substances at or from the Property, in return for the 

Applicants' undertaking certain obligations, as described in this Consent Order. In 

determining to propose this Consent Order, DEQ considered reasonably anticipated future 

land uses at the Property and surrounding properties and consulted with Clackamas County. 

G. On May 1, 2012, DEQ published notice of this proposed Consent Order and provided 

opportunity for public comment in accordance with ORS 465.320(1) and 465.327(3). A 

public hearing was held on May 22, 2012 at Clackamas County Community College, in 

Oregon City, Oregon. During the public hearing and public comment period, DEQ received 

four official comments regarding the proposed Consent Order. The comment period ended 
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May 31, 2012. Comments were received and considered by DEQ, as documented in the 

administrative record, and are included as Exhibit D. 

4. Conclusions of Law and Determinations 

Based on the above findings of fact and the administrative record, DEQ determines, without 

admission of any such determinations by Applicants, that: 

A. Applicants are each a "person" within the meaning of ORS 465.200(21); 

B. The contaminants described in Subsection 3.D. are "hazardous substances" within the 

meaning of ORS 465.200(16); 

C. The presence of hazardous substances in sediments constitutes a "release" or ''threat of 

release" into the environment within the meaning of ORS 465.200(22); 

D. The Property described in Subsection 3.B. is a "facility" within the meaning of ORS 

465.200(13); 

E. Applicants are not currently liable under ORS 465.255, 466.640, or 468B.310 for the 

Existing Hazardous Substance Releases; 

F. Removal or remedial action is necessary at the Property to protect human health or the 

environment; 

G. Applicants' ownership and operation of the Property will not cause, contribute to, or 

exacerbate existing contamination, increase health risks, or interfere with remedial measures 

at the Property; 

H. A substantial public benefit will result from this Consent Order, specifically Applicants 

will remediate the Property, including the treatment lagoons as described in Section 5, to 

allow for the Future Use as described in Subsection 3.E of this Consent Order; and 

I. The release from liability set forth in Sections 8 and 9 satisfies the criteria set forth in 

ORS 465.327(1). 

Based upon the above Stipulations, Findings of Fact, Conclusions of Law and Determinations, 

. DEQ ORDERS: 
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5. Work to be Performed 

Applicants will perform investigation and cleanup activities at the Property to allow for the 

Future Use, as determined by a community involvement process led by the City of West Linn, of 

approximately 34 acres of the Property. Applicants will complete remedial action as described 

in this Section and the Scope of Work. 

A. Remedial Design/Remedial Action 

Applicants will perform the remedial design and remedial action for the Property in 

accordance with the terms and schedule set forth in: the Scope of Work ("SOW"), attached 

to this Consent Order as Exhibit C; the Record of Decision ("ROD"), if applicable, and/or 

other decision documents; and the terms and schedules set forth in DEQ-approved work 

plan(s). 

B. Modification of SOW or Related Work Plans 

(I) IfDEQ determines that modification to the work specified in the SOW and/or in 

any work plan developed pursuant to the SOW is necessary in order to implement or 

maintain the effectiveness of the remedy set forth in the ROD or other decision 

documents, DEQ may require that such modification be incorporated in the SOW and/or 

such work plans; provided, any such modification may be required pursuant to this 

paragraph only to the extent that the modification is consistent with the scope of the 

remedy selected in the ROD or other decision documents. 

(2) Subject to dispute resolution under Subsection 7 .L., Applicants will modify the 

SOW and/or work plans as required by DEQ and implement any work required by the 

modifications. Before invoking dispute resolution under Subsection 7.L., Applicants and 

DEQ will make a good-faith effort to resolve any dispute regarding DEQ-requested 
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modifications by informal discussions for no more than 30 days following notice from 

DEQ of a requested modification. 

C. Additional Measures 

Applicants may elect at any time during the term of this Consent Order to undertake 

measures, beyond those required under this Consent Order and the SOW, necessary to 

address the release or threatened release of hazardous substances at the Property. Such 

additional measures are subject to prior approval by DEQ. DEQ's approval will be 

granted ifDEQ determines that the additional measures are consistent with the remedial 

action objectives in the ROD or other decision documents and will not threaten human 

health or the environment. 

D. Site Restrictions and Periodic Reviews 

(1) Applicants will implement any institutional controls determined by DEQ in the 

ROD or other decision documents to be necessary to provide protection of human health 

with public recreational use of the Property. Applicants will record any Easement and 

Equitable Servitude with the County Clerk, Clackamas County, and pr9vide DEQ a file-

stamped copy of the Easement and Equitable Servitude within five working days of 

recording. 

(2) Property subject to any Easement and Equitable Servitude may be freely alienated 

at any time after recording, as long as the deed or other instrument of conveyance refers to 

or incorporates the Easement and Equitable Servitude. 

(3) Any deed, title, or other instrument of conveyance regarding the Property must 

contain a notice that the Property is the subject of this Consent Order. Applicants, in any 

such deed or conveyance, must also reserve such access (by easement, right-of-way, or 
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otherwise) as might be reasonable and necessary to carry out Applicants' obligations 

under this Consent Order. 

(4) At least once every five years following issuance of the Certificate of Completion 

pursuant to Section 12, DEQ will review the remedy selected in the ROD or other decision 

documents to ensure that the Property remains protective of public health, safety, and 

welfare and the environment. Periodic reviews will include evaluation of monitoring data, 

progress reports, inspection and maintenance reports, land and water uses, compliance 

with institutional controls, and any other relevant information. At any time after two such 

periodic reviews, DEQ may determine that such reviews are no longer necessary or 

appropriate and in writing announce that they are discontinued. 

6. Public Participation 

Upon issuance of this Consent Order, DEQ will provide public notice of the Consent Order 

through issuance of a press release, at a minimum to a local newspaper of general circulation, 

describing the measures required under this Consent Order. Copies of the Consent Order will be 

made available to the public. DEQ will provide Applicants a draft of such press release and 

consider any comments by Applicants on the draft press release, before publication. 

7. General Provisions 

A. Project Managers 

(1) To the extent possible, all reports, notices, and other communications required 

under or relating to this Consent Order must be directed to: 

DEQ Project Manager: 
Shawn Rapp 
Department of Environmental Quality 
Northwest Region 
2020 SW 4th Ave. Suite 400 
Portland, OR 97201 
(503) 229-5614 
rapp. hawn@deq. tate.or.u 
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dhenninger@co.clackama .or.us 

(2) The Project Managers or their respective designees must be available and have the 

authority to make day-to-day decisions necessary to complete the work required under 

this Consent Order. 

B. Supervising Contractor 

(1) All aspects ofremedial work to be performed by Applicants pursuant to this 

Consent Order must be performed under the direction and supervision of a qualified 

employee or contractor experienced in hazardous substance remediation and 

knowledgeable in applicable state and federal laws, regulations, and guidance. 

(2) DEQ approves CDM Smith as supervising contractor for Applicants for purposes 

of this Consent Order. 

(3) If, during the course of work required under this Consent Order, Applicants 

propose to change their supervising contractor, Applicants will notify DEQ in accordance 

with the provisions of the preceding Subsection 7.A. DEQ may disapprove such 

contractor, under the terms and schedule specified in the following paragraphs in 

Subsection 7.C, below. 

C. DEQ Approvals 

(1) Where DEQ review and approval is required for any plan, activity or item under 

this Consent Order, Applicants may not proceed to implement the plan, activity or item 

prior to DEQ approval. Any DEQ delay in granting or denying approval correspondingly 

extends the time for completion or cure by Applicants. Prior approval is not required in 

emergencies, but Applicants must notify DEQ immediately after the emergency and 

evaluate the impact of the emergency on its actions. 

(2) After review of any plan, report, or other item required to be submitted for DEQ 
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approval under this Consent Order, DEQ will: (a) approve the submission in whole or in 

part; or (b) disapprove the submission in whole or in part, and notify Applicants of its 

deficiencies and/or request modifications to cure the deficiencies. 

(3) DEQ will approve, reject, or identify deficiencies in writing within the time 

specified in the SOW or as soon as practicable, and will state its reasons with reasonable 

specificity. 

(4) In the event ofDEQ disapproval or request for modification of a submission, 

Applicants will, within 30 days ofreceipt of the DEQ notice or such longer time as may 

be specified in the notice, either correct the deficiencies and resubmit the revised report 

or other item for approval, or invoke dispute resolution under Subsection 7 .L. 

(5) In the event of two deficient submittals of the same deliverable that are deficient 

for the same reasons due to Applicants' failure to cure the original deficiency, DEQ may 

modify the submission to cure the deficiency. 

(6) In the event of approval or modification of a submission by DEQ, Applicants will 

implement the actions required by the plan, report, or other item, as so approved or 

modified. 

D. Access to Property 

(1) Applicants will allow DEQ to enter all portions of the Property owned by or under 

the control of Applicants at all reasonable times for the purpose of overseeing 

Applicants ' performance under this Consent Order, including but not limited to: 

inspecting records relating to work under this Consent Order; conducting such tests and 

taking such samples as DEQ deems necessary; verifying data submitted to DEQ by 

Applicants; conducting periodic review; and using camera, sound recording, or other 

recording equipment. DEQ will make available to Applicants, upon Applicants ' request, 
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I .. 

any photographs or recorded or videotaped material taken. 

(2) As necessary to perform work required in this Consent Order, including access by 

DEQ for purposes described in Paragraph 7.D.(1), Applicants will seek to obtain access 

to property not owned or controlled by Applicants. DEQ may use its statutory authority 

to obtain access to property on behalf of Applicants if DEQ determines that access is 

necessary and that Applicants have exhausted all good faith efforts to obtain access. 

E. Records 

(1) In addition to those reports and documents specifically required under this 

Consent Order, Applicants will provide to DEQ, within 10 days ofDEQ' s written 

request, copies of QA/QC memoranda and audits, raw data, final plans, task memoranda, 

field notes (not made by or at the direction of Applicants' attorney), and laboratory 

analytical reports relating to activities under this Consent Order. 

(2) Applicants will preserve all records and documents in possession or control of 

Applicants or their employees, agents, or contractors that relate in any way to activities 

under this Consent Order, for at least five years after certification of completion under 

Section 12. Upon DEQ's request, Applicants will provide to DEQ, or make available for 

copying by DEQ, copies of non-privileged records. For a period of 10 years after 

certification of completion, Applicants will provide DEQ 60 days notice before 

destruction or other disposal of such records or documents. Ten years after certification 

of completion, Applicants will have no further obligation to preserve documents or 

records. 

(3) Subject to Paragraph 7 .E.( 4), Applicants may assert a claim of confidentiality or 

other exemption from disclosure under the Oregon Public Records Law regarding any 

document or record submitted to or copied by DEQ pursuant to this Consent Order. DEQ 
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will treat documents and records for which a claim of confidentiality or exemption has 

been made in accordance with ORS 192.410 through 192.505. If Applicants do not make 

a claim of confidentiality at the time the documents or records are submitted to or copied 

by DEQ, the documents or records may be made available to the public without notice to 

Applicants. 

(4) Applicants will identify to DEQ (by addressor-addressee, date, general subject 

matter, and distribution) any document, record, or item withheld from DEQ on the basis 

of attorney-client or attorney work product privilege, except to the extent that such 

identifying information is itself subject to a privilege. Applicants may not assert 

attorney-client or work product privilege with respect to any records required to be 

submitted under Paragraph 7.E.(l). DEQ reserves its rights under law to obtain 

documents DEQ asserts are improperly withheld by Applicants. 

F. Notice and Samples 

(1) Applicants will make every reasonable effort to notify DEQ of any excavation, 

drilling, sampling, or other field work to be conducted under this Consent Order at least 

five working days before such activity, but in no event less than 24 hours before such 

activity. Upon DEQ's verbal request, Applicants will make every reasonable effort to 

provide a split or duplicate sample to DEQ or allow DEQ to take a split or duplicate of 

any sample taken by Applicants while performing work under this Consent Order. DEQ 

will provide Applicants with copies of all analytical data from such samples as soon as 

practicable. 

(2) IfDEQ conducts any sampling or analysis in connection with this Consent Order, 

DEQ will, except in an emergency, make every reasonable effort to notify Applicants of 

any excavation, drilling, sampling, or other field work at least 72 hours before such 
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activity. Upon Applicants' verbal request, DEQ will make every reasonable effort to 

provide a split or duplicate sample to Applicants or allow Applicants to take a split or 

duplicate of any sample taken by DEQ, and will provide Applicants with copies of all 

analytical data for such samples. Applicants will provide DEQ with copies of all 

analytical data from such samples as soon as practicable. 

G. Qaality Assurance 

(1) Applicants will conduct all sampling, sample transport, and sample analysis in 

accordance with the Quality Assurance/ Quality Control (QA/QC) provisions approved 

by DEQ as part of the work plan. All plans prepared and work conducted as part of this 

Consent Order must be consistent with DEQ's Environmental Cleanup Quality Assurance 

Policy (DEQlO-LQ-0063-QAG). Applicants will make every reasonable effort to ensure 

that each laboratory used by Applicants for analysis performs such analyses in 

accordance with such provisions. 

(2) IfDEQ conducts sampling or analysis in connection with this Consent Order, 

DEQ will conduct sampling, sample transport, and sample analysis in.accordance with 

the QA/QC provisions of the approved work plan. Upon written request, DEQ will 

provide Applicants with copies ofDEQ's records regarding such sampling, transport, and 

analysis. 

H. Progress Reports 

During each calendar quarter following the effective date of this Consent Order and 

before issuance of the Certificate of Completion, Applicants will deliver to DEQ, on or 

before the fifteenth working day of each quarter, a progress report containing: 

(1) Actions taken by Applicants under this Consent Order during the previous three 

months; 
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(2) Actions scheduled to be taken by Applicants in the next three months; 

(3) A summary of sampling, test results, and any other data generated or received by 

Applicants during the previous three months; and 

( 4) A description of any problems experienced by Applicants during the previous 

three months and actions taken to resolve them. 

DEQ may approve less frequent reporting by Applicants and extensions to submission 

dates, if warranted. Progress reports may be submitted in electronic form. If submitted 

in hard-copy written form, two copies must be provided to DEQ. 

I. Other Applicable Laws 

( 1) Subject to ORS 465 .315(3 ), all activities under this Consent Order must be 

performed in accordance with all applicable federal, state, and local laws. 

(2) All activities under this Consent Order must be performed in accordance with any 

applicable federal, state, and local laws related to archeological objects and sites and their 

protection. If archeological objects or human remains are discovered during any 

investigation, removal, or remedial activity at the Property, Applicants will, at a 

minimum: (a) stop work immediately in the vicinity of the find; (b) provide any 

notifications required by ORS 97.745 and ORS 358.920; (c) notify the DEQ Project 

Manager within 24 hours of the discovery; and ( d) use best efforts to ensure that 

Applicants and their employees, contractors, counsel, and consultants keep the discovery 

confidential, including but not limited to refraining from contacting the media or any 

third party or otherwise sharing information regarding the discovery with any member of 

the public, subject to Applicants' obligations under the Public Records Law. Any project 

delay caused by the discovery of archeological object or human remains is a Force 

Majeure under Subsection 7.K. 
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J. Reimbursement of DEQ Costs 

(1) DEQ will submit to Applicants a monthly invoice of costs incurred by DEQ on or 

after March 26, 2012 in connection with any activity related to oversight and periodic 

review of Applicants' implementation of this Consent Order. Each invoice must include 

a summary of costs billed to date. 

(2) DEQ oversight costs payable by Applicants include direct and indirect costs. 

Direct costs include site-specific expenses, DEQ contractor costs, and DEQ legal costs 

actually and reasonably incurred by DEQ under ORS 465.200 et seq. DEQ's direct cost 

summary must include a Land Quality Division ("LQD") direct labor summary showing 

the persons charging time, the number of hours, and the nature of work performed. 

Indirect costs include those general management and support costs ofDEQ and of the 

LQD allocable to DEQ oversight under this Consent Order and not charged as direct, 

site-specific costs. Indirect charges are based on actual costs and applied as a percentage 

of direct personal services costs. DEQ will maintain work logs, payroll records, receipts, 

and other documents to document work performed and expenses incurred under this 

Consent Order and, upon request, will provide copies of such records to Applicants. 

(3) Within 30 days ofreceipt of DEQ's invoice, Applicants will pay the amount of 

costs billed, subject to a credit in the amount of $2,400.00 already paid by Applicants to 

DEQ as a deposit, by check payable to the "State of Oregon, Hazardous Substance 

Remedial Action Fund," or invoke dispute resolution under Subsection 7.L. After 30 

days, any unpaid amounts that are not the subject of pending dispute resolution, or that 

have been determined owing after dispute resolution, becomes a liquidated debt 

collectible under ORS 293.250 or other applicable law. 

( 4) Applicants will pay simple interest of 9% per annum on the unpaid balance of any 
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DEQ oversight costs, which interest begins to accrue at the end of the 30-day payment 

period, unless dispute resolution has been invoked . Interest on any amount disputed 

under Subsection 7 .L begins to accrue 30 days from final resolution of any such dispute. 

K. Force Majeure 

(1) If any event occurs that is beyond Applicants' reasonable control and that causes 

or might cause a delay or deviation in performance of the requirements of this Consent 

Order despite Applicants' reasonable efforts ("Force Majeure"), Applicants will 

promptly, upon learning of the event, notify DEQ's Project Manager verbally of the cause 

of the delay or deviation, its anticipated duration, the measures that have been or will be 

taken to prevent or minimize the delay or deviation, and the timetable by which 

Applicants propose to carry out such measures. Applicants will confirm in writing this 

information within five working days of the verbal notification, unless prevented from 

doing so by the Force Majeure event. Failure to comply with these notice requirements 

precludes Applicants from asserting Force Majeure for the event and for any additional 

delay caused by the event. 

(2) If Applicants demonstrate to DEQ's satisfaction that the delay or deviation has 

been or will be caused by Force Majeure, DEQ will extend times for performance of 

related activities under this Consent Order as appropriate. Circumstances or events 

constituting Force Majeure might include but are not limited to acts of God, unforeseen 

strikes or work stoppages, unanticipated site conditions, delays in receiving governmental 

approval or permit, fire, explosion, riot, sabotage, or acts of war. Normal inclement 

weather, increased cost of performance, or changed business or economic circumstances 

may not be considered Force Majeure. 
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L. Dispute Resolution 

(1) Except as provided in Paragraph 7.L(4), if Applicants disagree with DEQ 

regarding any matter during implementation of this Consent Order, Applicants will 

invoke dispute resolution by promptly notifying DEQ in writing of its objection. DEQ 

and Applicants then will make a good-faith effort to resolve the disagreement within 14 

days of Applicants' written objection. At the end of the 14-day period, DEQ will provide 

Applicants with a written statement of its position from DEQ's Northwest Region 

Cleanup Manager. If Applicants still disagree with DEQ's position, then Applicants, 

within 14 days of receipt of DEQ's position from the Cleanup Manager, will provide 

Applicants' position and rationale in writing to DEQ's Northwest Region Administrator. 

The Region Administrator may discuss the disputed matter with Applicants and, in any 

event, will provide Applicants with DEQ's final position in writing as soon as practicable 

after receipt of Applicants' written position. 

(2) If Applicants refuse or fail to follow DEQ's final position pursuant to Paragraph 

7.L.(l ), and DEQ seeks to enforce its final position, the Parties, subject to Sections 2 and 

I 0, are entitled to such rights, remedies, and defenses as are provided by applicable law. 

(3) During the pendency of any dispute resolution under this subsection, the time for 

completion of work or obligations affected by such dispute is extended for a period of 

time not to exceed the actual time taken to resolve the dispute or as otherwise agreed or 

ordered. Elements of work or obligations not affected by the dispute must be completed 

in accordance with the applicable schedule. 

(4) Dispute resolution under this subsection does not apply to: (a) DEQ approval or 

modification of the remedial design/remedial action work plan required under the SOW 

(which approval or modification is nonetheless subject to Subsection 7.C.); or (b) DEQ 
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assessment of stipulated penalties under Subsection 7 .M. (after dispute resolution has 

been exhausted, before assessment of a penalty, regarding the alleged violation). 

M. Stipulated Penalties 

(1) Subject to Subsections 7.C., 7.K., and 7.L., upon any violation by Applicants of 

any provision of this Consent Order, and upon Applicants' receipt from DEQ of written 

notice of violation, Applicants will pay the stipulated penalties set forth in the following 

schedule: 

(a) $5,000 for the first week of violation or delay and $2,500 per day of violation 

or delay thereafter, for failure to allow DEQ access to the Property as required 

under Subsection 7.D. or to provide records as required under Subsection 7.E. 

(b) $2,500 for the first week of violation or delay and $1,000 per day of violation 

or delay thereafter, for: 

(i) Failure to submit a final work plan in accordance with the SOW's 

schedule and terms; 

(ii) Failure to complete work in accordance with an approved work plan's 

schedule and terms; 

(iii) Failure to submit a final report, in accordance with an approved work 

plan's schedule and terms; or 

(iv) Failure to record or comply with site restrictions. 

(c) $500 for the first week of violation or delay and $250 per day of violation or 

delay thereafter, for: 

(i) Failure to submit a draft work plan in accordance with the SOW's 

schedule and terms; 

(ii) Failure to submit draft reports or progress reports in accordance with the 

SOW's schedule and terms; or 

(iii) Any other violation of the Consent Order, SOW, or an approved work 

plan. 
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(2) Violations arising out of the same facts or circumstances or based on the same 

deadline are treated as one violation per day. 

(3) Stipulated penalties do not begin to accrue under this subsection until Applicants 

receive a notice of violation from DEQ describing the violation and what is necessary to 

correct it. If the violation was not intentional, is capable of cure, and Applicants correct 

the violation within 30 days of receipt of such notice of violation or such other period as 

may be specified in the notice, DEQ in its sole discretion may waive the stipulated 

penalties. This opportunity to cure does not apply to violations subject to Subparagraph 

7.M.(l)(a). 

(4) Applicants will, within 30 days ofreceipt of DEQ's written notice or such longer 

cure period specified in the notice, pay the amount of such stipulated penalty not waived 

by DEQ in writing as provided in Paragraph 7.M.(3) by check made payable to the "State 

of Oregon, Hazardous Substance Remedial Action Fund," or request a contested case 

hearing in accordance with Paragraph 7.M.(5). Applicants will pay simple interest of9% 

per annum on the unpaid balance of any stipulated penalties, which interest begins to 

accrue when payment is due. Any unpaid amounts that are not the subject of a pending 

contested case, or that have been determined owing after a contested case, are a 

liquidated debt collectible under ORS 293 .250 and other applicable law. 

(5) Applicants may request a contested case hearing regarding the penalty assessment 

in accordance with OAR Chapter 340, Division 11. The scope of any such hearing must 

be consistent with the stipulations set forth in Section 2, be limited to the occurrence or 

non-occurrence of the alleged violation, and not review the amount of penalty assessed. 

Further penalties regarding the alleged violation subject to the penalty assessment do not 
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accrue from the date DEQ receives a request for a contested case, through disposition of 

that case. 

(6) If DEQ assesses stipulated penalties pursuant to this subsection for any failure of 

Applicants to comply with this Consent Order, DEQ may not seek civil penalties for the 

same violation under ORS 465.900 or any other applicable law. 

N. Effect of Consent Order 

(1) In lieu of stipulated penalties under Subsection 7.M., DEQ may assess civil 

penalties under ORS 465.900 for Applicants' failure to comply with this Consent Order. 

Penalties do not accrue pending any contested case regarding the alleged violation. In 

addition to penalties, DEQ may seek any other available remedy for failure by Applicants 

to comply with any requirement of this Consent Order, including but not limited to 

termination of this Consent Order or court enforcement of this Consent Order. 

(2) Subject to Section 2, Applicants do not admit any liability, violation oflaw, or 

factual or legal findings, conclusions, or determinations asserted in this Consent Order. 

(3) Subject to Subsection 2.G. and Section 10, nothing in this Consent Order prevents 

DEQ, the State of Oregon, or Applicants from exercising any rights each might have 

against any person not a party to this Consent Order. 

(4) This Consent Order is void and of no effect if Applicants do not complete 

acquisition of the Property by July 27, 2012 or by another date agreed to by DEQ and 

Applicants in writing 

(5) DEQ and Applicants intend for this Consent Order to be construed as an 

administrative settlement by which Applicants have resolved their liability to the State of 

Oregon, within the meaning of Section l 13(f)(2) of the Comprehensive Environmental 

Response, Compensation and Liability Act ("CERCLA"), 42 U.S.C. § 9613(£)(2), 
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regarding Existing Hazardous Substance Releases, and for Applicants not to be liable for 

claims for contribution regarding Existing Hazardous Substance Releases to the extent 

provided by Section 113(t)(2) of CERCLA, 42 U.S.C. §§ 9613(t)(2). 

P. Indemnification and Insurance 

(1) Applicants will indemnify and hold harmless the State of Oregon and its 

commissions, agencies, officers, employees, contractors, and agents from and against any 

and all claims arising from acts or omissions of Applicants or their officers, employees, 

contractors, agents, receivers, trustees, or assigns related to this Consent Order. DEQ 

may not be considered a party to any contract made by Applicants or their agents in 

carrying out activities under this Consent Order. 

(2) To the extent permitted by Article XI, Section 7, of the Oregon Constitution and 

by the Oregon Tort Claims Act, the State of Oregon will indemnify and hold harmless 

Applicants and their officers, employees, contractors, and agents from and against any 

and all claims arising from acts or omissions of the State of Oregon or its commissions, 

agencies, officers, employees, contractors, or agents related to this Consent Order (except 

for acts or omissions constituting approval or disapproval of any activity of Applicants 

under this Consent Order). Applicants may not be considered a party to any contract 

made by DEQ or its agents in carrying out activities under this Consent Order. 

(3) Before commencing any on-site work under this Consent Order, Applicants will 

obtain and maintain for the duration of this Consent Order comprehensive general 

liability and automobile insurance with limits of $1 million, combined single limit per 

occurrence, naming as an additional insured the State of Oregon. Upon DEQ request, 

Applicants will provide DEQ a copy or other evidence of the insurance. If Applicants 

demonstrate by evidence satisfactory to DEQ that their contractor(s) or subcontractor(s) 
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maintain equivalent coverage, or coverage for the same risks but in a lesser amount or for 

a lesser term, Applicants may provide only that portion of the insurance that is not 

maintained by its contractor(s) or subcontractor(s). 

Q. Parties Bound 

This Consent Order is binding on the Parties and their respective successors, agents, and 

assigns. The undersigned representative of each Party certifies that he or she is fully 

authorized to execute and bind such party to this Consent Order. Applicants will notify 

and provide a copy of this Consent Order to any prospective successor, purchaser, lessee, 

assignee, or mortgagee of the Property during the term of this Consent Order. 

R. Modification 

DEQ and Applicants may modify this Consent Order by written agreement. 

S. Effective Date 

The effective date of this Consent Order is the date of signature by the DEQ's Northwest 

Region Administrator. 

T. Recording 

Within 14 days of the effective date of this Consent Order, or as soon thereafter as 

Applicants complete their acquisition of the Property, Applicants will submit a copy or 

original of this Consent Order (whichever is required by the county) to be recorded in the 

real property records of Clackamas County, Oregon. Applicants will provide DEQ with 

written evidence of such recording within seven days of recording. 

8. Release from Liability 

A. Pursuant to ORS 465.327, and subject to Subsection 8.B. and the satisfactory 

performance by Respondent of its obligations under this Consent Order, Applicants are 

not liable to the State of Oregon under ORS 465.200 to 465 .545 and 465.900, 466.640, or 
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468B.3 l 0 regarding Existing Hazardous Substance Releases. Applicants will bear the 

burden of proving by a preponderance of the evidence that a hazardous substance release 

(for all hazardous substances, hazardous materials, and oil described in Paragraph 

2.B.(2)) existed as of the date of Applicants' acquisition of ownership or operation of the 

Property. 

B. The release from liability under Subsection 8.A. does not affect liability of Applicants for 

claims arising from: 

(1) A release of hazardous substances, spill or release of oil or hazardous material, or 

entry of oil into the waters of the state at or from the Property on or after the date of 

Applicants' acquisition of ownership or operation of the Property; 

(2) Contribution to or exacerbation, on or after the date of Applicants' acquisition of 

ownership or operation of the Property, of a release of hazardous substance, spill or 

release of oil or hazardous material, or entry of oil into the waters of the state at or from 

the Property; 

(3) Interference or failure to cooperate, on or after the date of Applicants' acquisition of 

ownership or operation of the Property, with DEQ or other persons conducting remedial 

measures under DEQ's oversight at the Property; 

(4) Failure to exercise due care or take reasonable precautions, on or after the date of 

Applicants' acquisition of ownership or operation of the Property, with respect to any 

hazardous substance at the Property; 

(5) Disposal or management of hazardous substances or solid waste removed from the 

Property by or on behalf of Applicants; 

(6) Criminal liability; 

(7) Violation of federal, state, or local law on or after the date of Applicants' acquisition 
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of ownership or operation of the Property; 

(8) Any matters as to which the State of Oregon is owed indemnification under 

Paragraph 7.P.(1); and 

(9) Claims based on any failure by Applicants to meet any requirements of this Consent 

Order. 

9. Third-Party Actions 

Subject to the satisfactory performance by Respondent of its obligations under this Consent 

Order, Applicants are not liable to any person under ORS 465.200 to 465.545, 466.640, or 

468B.3 l 0 regarding Existing Hazardous Substance Releases. 

10. Applicants' Waivers 

A. Applicants waive any claim or cause of action they might have against the State of 

Oregon regarding Existing Hazardous Substance Releases; provided, Applicants reserve 

all rights concerning the obligations of DEQ under this Consent Order. 

B. Applicants waive any rights they might have under ORS 465.260(7) and 465.325(2) to 

seek reimbursement from the Hazardous Substance Remedial Action Fund or the Orphan 

Site Account for costs incurred under this Consent Order or related to the Property. 

11. Benefits and Burdens Run with the Land 

A. Pursuant to ORS 465.327(5), the benefits and burdens of this Consent Order run with the 

land, provided the release from liability set forth in Section 8 limits or otherwise affects 

the liability only of persons who: (1) are not potentially liable under ORS 465.255, 

466.640, or 468B.310 for Existing Hazardous Substance Releases; and (2) expressly 

assume in writing, and are bound by, the terms of this Consent Order applicable to the 

Property as of the date of their acquisition of ownership or operation. 
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B. Upon transfer of ownership of the Property, or any portion of the Property, from 

Applicants to another person or entity, Applicants and the new owner will provide written 

notice to the DEQ Project Manager within I 0 days after the transfer. No change in 

ownership of the Property or the status of Applicai;its in any way alters Applicants' 

obligations under this Consent Order, unless otherwise approved in writing by DEQ. 

12. Certification of Completion 

A. Upon Applicants' completion ofremedial work in accordance with the SOW, Applicants 

will submit a final closeout report to DEQ signed by both an Oregon-registered 

professional engineer and Applicants' Project Manager certifying that the remedial action 

for the Property has been completed in accordance with this Consent Order. The report 

must summarize the work performed and include all necessary supporting 

documentation. 

B. DEQ will preliminarily determine whether the remedial action has been performed for the 

Property and all oversight costs and penalties have been paid in accordance with this 

Consent Order. Upon a preliminary determination that the remedial action for the 
I 

Property has been satisfactorily performed and all costs and penalties paid, DEQ will 
J 

provide public notice and opportunity to comment on a proposed certification decision in 

accordance with ORS 465.320 and 465.325(10)(b). After consideration of public 

comment, and within 90 days after receiving Applicants' closeout report, DEQ's 

Northwest Region Administrator will issue a final certification decision. 

C. This Consent Order is satisfied upon issuance of DEQ's certification of completion for 

the remedial action of the Property and payment by Applicants of any and all outstanding 

costs and penalties, except that issuance of a certification of completion of the remedial 

action does not affect Applicants' remaining obligations under this Consent Order or for 
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implementation of measures necessary to long-term effectiveness of the remedial action or other 

productive reuse of the Property. 

13 . Signatures 

STIPULATED, AGREED, and APPROVED FOR ISSUANCE: 

APPLICANTS 

ioo-Btstrict No. 1 

Director 

Tri-City Service District 

By: ~~z:-::7 
Mi~~1zi PE 

Director 

Date : 3 -XiJ 20/2.. 

STIPULATED, AGREED, and SO ORDERED: 

State of Oregon, 

Department of Environmental Quality 

Date: _7_/J~'~//~L--
Wendy Wiles 

Administrator, Land Quality Division 
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Preliminary Tltle Report Order No,: 32F0002119 

Exhfblt"A" 

PARCEL I: 

All of Tracts 7 and a, WlLLAMETIE AND TUALATIN TRACTS, of the Wiiiamette Meridian, In the 
County of c~ackamas and State of Oregon. · 

TOGEiHER W!TH that portion of vacated 5th Street which Inured thereto by reason of Vacation . 
Ordinance No. 811, recorded December 12, 1969, as Recorder's fee No. 69-25835. 

PARCEL II: 

A tract of land In the Ambrose Fields Donation Lend Claim, being In Sectlo'n 1 and Section 2, In 
Township 3· South, Range l East, of the Wiiiamette Meridian, In the County of Clackamas and 
State of Oregon, more partlcularly described as follows: · 

Beginning at a point In the llne between the Robert Moore Donatlon Land Claim and Ambrose 
Fields Donation Latld Clalm, which ls North 37° 30' West, ~.40 chains from the Southeast 
corner of the Am.brose Fields Donation tsnd Claim; thence North 37° 30' West, {North 38° 12' 
West, according to the Plat of WILl,AMETTE AND TUALATlN TRACTS), a distance of 12.16 
chains, tracing the Northeast bounifary of the Ambrose Fie Ids Donation Land Claim to the 
southeast boundary of the M.K. Perrin Donation Land Oalm No. 50; thence South 62° 30' 
West, 5.04 chains tracing said Southeast boundary of the M.K. Perrin Donation Land Clalr'n No. 
50; thence south 39° East, 19.68 chains to the le~ bani< (high water mark) of the Willamette 
~Iver; thence down stream North 53° 45' East, 1.45 chains to the Southwesterly line of the 
tract oriand owned by the Crown Zellerbach Corporation; thence North 39° West, 6.10 chains, 
more or less, to the most Westerly corner of the Crown Wiiiamette Corpor<itlon Tract; thence 
North 53° East, 3.20 chains to the place of beginning. 

EXCEl1T that part thereof lylng Northwesterly of.a tine drawn from the most Easterly corner of 
Lcit A, Tract 13, WILLAMElTE AND TUALATIN TRACTS, to the most Westerly corner ofTl'act 8, 
W£LLAME1TE AND TUAlATIN TRACTS, the course of which line Is recited In Deeds as North 69° 
39' East. · 

PARCEL Ill; 

Allot Lot "A" of Tract 13, and all ofTract 9 of WILLAMETTE AND TUALATIN TRACTS, of the 
Wiiiamette Meridian, In the County of Clackamas and state of Oregon, In the Records of 
Clackamas County, being a portion of that land described In Deed dated September 9, 1913, 
from Bertha P. Kanney and C.W. Kanney, her husband, recorded September 18, 1913, on Page 
21 In Sook 133, Deed Records. 

ALSO, beginning at a point which ls the East corner of Lot "A", nact 13 of WILLAMETTE AND 
TUAlATIN TRACTS; thence North 390 00' West, 122.5 feet, more or Jess, along the Northeast 
llne of said Lot "A", Tract 13, which ts also the Southwest line of the property, now or formerly 
owned by Hawley Pulp & Paper Company to the North comer of said Lot "A", nact 13, of said 
WILLAMETTE AND TUALATIN TRACTS; thence Northeasterly 332.5 feet, more or less, along the 
Northwest llne of the property, nciw or fonnerly owned by Hawley Pulp & Peper Company, to a 
point which Is the North corner thereof; thence south 38° 12' East, 145,0 feet, mo1e or less, 
along the Northeast !Ina of the property, now or.formerly owned by Hawley Pulp & Paper 
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Prellmlnary Title Report Order No.: 32F0002119 

·company, which llne Is also the Southwest line of said Tract 9 of said WILLAMEITE AND 
TUALATIN TRACTS to a point Which Is the West comer ofTract 8 of said WILLAMITTE AND 
TUALATIN TRACTS; thence South 69° 39' West 337.0 feet, more or less, to the East comer of 
said Lot "A", Tract 13, WILLAMETTE AND TUALATIN TRACTS, which Is the place of beginning, 
being all tt:ie land described In Deed dated June 30, 1913, ~om Hawley Pulp & Paper Company 
to Portland, Eugene & Eastern RaUway Company, recorded July 9, 1913, on Page 195, In Book 
131, Deed Records of Clackamas·county. 

EXCEPTING THEREFR,OM that portion ai; described In Street Dedication recorded January 6, 
1970, as Recorder's Fee No. 70 269. 

PARCELIV: 

Tracts 1~,and 15, WILLAMETIE AND TUA~TIN TRACTS, of the Wiiiamette Meridian, in the 
County of Clackamas and Stat'e of Oregon, 

TOGEniER WITH that portion of Vacated 7th Street which Inured thereto by reason of Vacation 
Ordinance No. 835, recorded December 31, 1970, as Recorder's Fee No. 70 28678. 

EXCEPTING THEREFROM that portion as described In Street Dedication recorded January 6, 
1970, as Recorder's Fee No. 70 269. 

PARCEL V: 

All of Tract 6, WILLAMETIE AND TUALATIN TRACTS, of the Willamette Meridian, In the County 
of Clackamas and State of Oregon. 

TOGETHER WITH that portion ofv;;it:ated 5th Street which Inured thereto by reason of Vacation 
Ordinance No. 811, recorded December 12, 1969, as Recorder's Fee No. 69·25835. 

EXCEPTING THEREFROM tha~ PQrtlon as described In Street Dedication recorded Jahuary 6, 
1970, as Recorder's Fee No. 70-269. 

PARCEL VI: 

Lots Band C, Block l, WILLAMElTE ANO TUALATIN TRACTS; of ttie Wiiiamette Meridian, In the 
county of Clackamas and State of Oregon. · 

EXCEPTING THEREFROM that portion as described In Deed to Trl-CJty Service District recorded 
.June 27, 1990, as Recorder's Fee No. 90-30398. 

PARCEL VII: 

All that real property situated, of the Wiiiamette Meridian, in the County of Clackamas and· 
State or Oregon, described es: . . 

~egtnnlng at a point bearing South 53° 45' West, 17 :81 chains and North 34° 45' West, 208 
feet from the southeast comer of the Ambrose Fields Donation l.and-Clalm, Township 3 South, 
Range 1 East, of the Wiiiamette Meridian, In the county of Clackamas and State or Oregon, 
said point being the Southeast corner of Block 16, WILLAMETTE AND TUALATIN TRACTS; 
thence North 34° 45' west, 452 feet along the Northeasterly line of Block 16 to the most 
Southerly corner of Lot •o", Block 17; thence North 53° 46' East, 330 feet along the 
southeasterly line or said Block 17, arid the Northeasterly extension thereof; thence South 34° 
45' East, 457 feet along the Southwesterly llne of Seventh Str~et to o point on the Southerly 
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extension of the Southeast fine of elock 15, WILLAMETTE AND JUALATIN TRACT, said point .. 
being 30 feet Southwesterly from the most Southerly corner of said Block 15; thence 
Southwesterly 330 feet, more or less, to the point of beginning. 

EXCEPTING THEREFROM that portion as described In Street Dedication recorded December 30, 
1970, as Recorder's Fee No. 70~28681. 

PARCEL Vl!l: 
. . 

A part of the Donation Land Cl aim No. 52 of Ambrose Field In Section 2, Township 3 South, 
Range 1 East, of the Wiiiamette Meridian, In the County of Clackamas and State of Oregon, to 
wit: 

'Beginning on the le~ bank of the Wiilamette River where the Northern boundary llpo of said 
claim Intersects said river; rur:inlng thence North 39° West along said boundary 6.40 chains; 
thence South 53° West, 3.20 chalf'!Si thence South 39° East, 6.40 chains to the bank oithe 
Willamette River; thence North 53° 45' East along the meanders of said river to the place of 
beglnri'tng. · 

SAVE AND EXCEPT THEREFROM a strip of land described es follows: 

Beginning at a T~rall at th'e lnltlal point of said WILLAMCITE AND TUALATIN TRACTS; thence 
south 34° 08' 55" West, 559.95 feet to an Iron rod at the Intersection of the southerly llne or 

. °Lot "E", Tract 6, said WILLAMETTE AND TUALATIN TRACTS, with tlie Westerly llne of that 
parcel known as Parcel II, as described In Fee No. 70 269, recorded January 6, 1970, 
Clacl<ames County Record of Deeds, said Una now known as the Westerly rlght-ofi-way of · 
Fourth Street; thence South 54° 23' OD" West, 398.67 feet al(!ng 'the Southerly line of said · . 
Tract 6 to an Iron rod, which Is a point Identified In this Deed as Point ne"; thence South 39° 
oo• East, 168. 90 feet to an u.nmonumented point which Is the true point of beginning of' the 
parcel; thence South 54° 23' 00" West, 209.50 feet to· an unmonumanted point; thence South 
39° East, 10. O feet, more or less, to the high water llne or the le~ bank of the Wll lamette 
River; thence along said high water line, Northeasterly to the .point of lntersed:lon with a line 
having a bearing of North 39° 00' West and passing through the true point of beginning of this 
parcel; thence North 39° 00' West, 10.0 feet, more or less, to the true point of beginning of 
this parcel. 

PARCEL IX: 

All of Lots "B" and ~cu of Tract 13, WILlAMETIE AND TUALATIN TRACTS, of the Wiiiamette 
Meridian, in the county of Clackamas and State of Oregon. 

PARCEL X: 

Lots "Bn, "C", "D" and ''E", Block 2, WILLAMETTE AND TUALATIN TRACTS, of the Wiiiamette 
Meridian, In the county of Clackamiis and State of Oregon. 

PARCEL XI: 

Lo1:9 "A", "B", "C" and ~D", Block S, WILl.AMETTE AND TUALATIN TRACTS, ofthe Wiiiamette 
Meridian, In the county of Clackamas and State of Oregon. 

EXCEPT that part of 1...ot "A", described es follows: 

Beginning at a point In the Westerly side of Fourth Street, 96 feet Southerly from the most 
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Northerly corner of said Lot "A''; thence Southerly along the Westerly.side of Fourth Street, 50 
feet; thence Westerly at t ight angles, 80 feet to a point; thence Northerly parallel with Fourth 
Street, 50 feet to a point; thence Easter1y at right angles to Fourth Street, 80 feet to the place 
~~g~~~. . 

PARCEL XII: 

Part of lot "A" In Tract 51 WILLAMETIE AND TUALATIN TRACTS, of the Willamette Meridian, In 
the County of Clackamas and State of Oregon, described as follows: 

Beginning at a point In the Westerly side of Fourth Street, 96 feet Southerly from the most 
Northerly comer of said Lot "A"; fhence southerly along the Westerly sfde of Fourth Street, 50 · 
feet; thence Westerly at right angles, 80 feet to a point; thence Northerly parallel wlth Fourth 
street, 50 feet to a point; thence Easterly at right angles to Fourth Street, 80 feet to the place 
of beginning. 
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EXHIBITC 

Clackamas County Service District No. 1 and Tri-City Service District 
Prospective Purchaser Agreement/Consent Order 

SCOPE OF WORK 

I. OVERVIEW OF WORK TO BE COMPLETED 

l. Clackamas County Service District No. I and Tri-City Service District ("Applicants") 1 must 
complete the investigation to define the nature and extent of contaminants at or emanating 
within groundwater from the site. This may include surface and subsurface soil samples; 
additional groundwater samples; the installation of a monitoring well network; lagoon sludge 
or surface water sampling; and/or additional characterization work as required (excluding 
Willamette River sediments). 

2. Inspect and, if needed, clean out portions of the Connector Pipe connecting the lagoon to the 
former mill site, as well as the Discharge Pipe between the lagoon and the zone of discharge 
to the Willamette River to remove any legacy solids from the former lagoon operation, if 
practicable. 

3. Compliance with existing applicable permits associated with the former Blue Heron Lagoon 
site notwithstanding, Applicants will propose in their work plan(s) reasonable measures to 
prevent the disturbance of lagoon sludge that causes excessive turbidity in the lagoon water. 

4. Until such time that the lagoon is emptied to the point where the current aeration system can 
no longer operate, the Applicants will be responsible for operating and maintaining the 
lagoon aeration system as needed to mitigate potential odors. As of the date of Property 
acquisition, the Applicants will be responsible to continue and maintain the lagoon aeration 
system as needed as the lagoon is drawn down, and then take other measures necessary to abate 
nuisance lagoon odors until such time that the lagoon is permanently decommissioned The 
following requirements regarding the aeration system will apply and field data will be recorded 
and reported in the quarterly Status Reports. 

a. The Applicants shall take corrective action to return to the highest and best practicable 
treatment and control of emissions from the sludge lagoon if wastewater samples taken at 
mid-lagoon or at the lagoon discharge indicate dissolved oxygen content below 0.5 mg/I. 

b. For the purpose of this Order, the highest and best practicable treatment and control of 
emissions consists of a minimum dissolved oxygen level of0.5 mg/I. 

1 All capitalized terms used in this Exhibit C shall have the same meanings as defined in the 
Consent Order. 
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c. Deviation from an action level shall not be considered a violation of this Order. 

5. The Applicants shall monitor the dissolved oxygen level in the lagoon by sampling the 
wastewater at mid-lagoon and the lagoon outlet twice per month until decommissioning 
activities are initiated and analyzing the samples for dissolved oxygen, per standard industry 
protocols. 

6. The Scope of Work will cover the work at the site from the Remedial Investigation phase 
through a determination that no further action is required to remediate the site to allow for the 
proposed public use and issuance of the Certification of Completion. 

7. The Schedule, documents to be completed, and report distribution are described below. 

II. SCHEDULE 

Applicants shall submit for DEQ review and approval Remedial Investigation (RI), Risk 
Assessment, Interim Removal Measure (IRM) Assessment (if applicable), and Feasibility Study 
(FS) work plans and reports (as applicable) which address all elements of this Scope of Work 
(SOW). Elements of the SOW may be addressed by alternative means, as agreed to by DEQ, or by 
using existing data or information to the extent that the data are applicable, meet the objectives of 
the Rl/FS, and are of acceptable quality and quantity. 

All work completed under this Consent Order shall proceed in accordance with the following 
schedule: 

SUBMITTALS 
RI Proposal 

DEQ Review and Comment 

Draft RI Work Plan 

DEQ Review and Comment 

Final RI Work Plan 

Initiation of RI 

Draft RI Report 
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SCHEDULE 
To DEQ within 60 days of issuance of this Consent 
Order. 
To Applicants within 30 days of receipt of RI 
Proposal. 
To DEQ within 30 days of receipt ofDEQ's 
comments on RI Proposal. 
To Applicants within 30 days of receipt of draft RI 
Work Plan. 
To DEQ within 30 days ofreceipt of DEQ's 
comments on draft RI Work Plan. 
To be specified in Project Management section of RI 
Work Plan. 
Draft report submitted to DEQ within 30 days of 
receipt of final laboratory reports. 



.. 

The schedule for additional deliverables specified in this SOW (e.g., Risk Assessment Work Plan, 
Interim Removal Measure Assessment Work Plan (if applicable), Feasibility Study Work Plan, 
Remedial Investigation Report, Risk Assessment Report, Interim Removal Measure Assessment 
Report (if applicable), and Feasibility Study Report) will be specified in the Project Management 
Plan section of the RI Work Plan. The schedule for deliverables may be adjusted as it will also 
depend on work schedules, redevelopment plans, and potential adjustments to the SOW as the 
project progresses. Because limited site investigation has been completed as of the date of this 
Consent Order, flexibility in the SOW, schedule, and timing is required. Delivery of the Remedial 
Action Work Plan and the Project Closeout Report will be dependent on the completion of RI. 

Applicants, as necessary to reflect or incorporate newly discovered information and/or 
environmental conditions, may amend all work plans. Additional work plans and work plan 
amendments are subject to DEQ review and approval and will be processed according to schedules 
negotiated between the parties at the time of each phase change or task addition. Applicants shall 
initiate and complete work according to the schedule specified in the applicable approved work plan 
or amendment. 

III. OBJECTIVES 

Work performed under this Consent Order shall complement and incorporate existing site 
information with the following overall objectives: 

1. Identify the hazardous substances which have been released to the 
environment through discharges from the Property. 

2. Determine the nature, extent and distribution of hazardous substances in 
affected media. 

3. Determine the direction and rate of migration of hazardous substances. 

4. Identify migration pathways and receptors. 

5. Determine the risk to human health and/or the environment. 

6. Identify hot spots of contamination. 

7 Develop the information necessary to evaluate remedial action alternatives 
and select a remedial action. 

8. Generate or use data of sufficient quality for site characterization, risk 
assessment, and the subsequent analysis and selection ofremedial 
alternatives. 

IV. RI PROPOSAL 
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The RI Proposal shall briefly discuss Applicants' proposed approach to the RI, addressing soil, 
groundwater, surface water, and lagoon sludge. The proposal will provide the framework for the 
RI Work Plan and shall include at a minimum, a summary of data collected to date, a conceptual 
site model (including a conceptual site hydrogeologic model), a description of RI goals and 
objectives and an estimated schedule for completion of the RI. 

V. REMEDIAL INVESTIGATION WORK PLAN 

The RI work plan shall be developed in accordance with applicable Oregon Administrative Rules 
(OAR 340-122-0010 through -0115), DEQ guidance and, as appropriate, the Guidance for 
Conducting Remedial Investigations and Feasibility Studies Under CERCLA, OSWER Directive 
9355.3-01, 1988 (most current versions). Existing data may be used if it meets data quality 
objectives for the RI/FS. The submitted RI work plan shall include, but not be limited to the 
following items: 

A. PROJECT MANAGEMENT 

The RI Work Plan shall include a proposed schedule for submittals and 
implementation of all proposed activities and phases pertaining to this SOW. This 
schedule shall specify submittal dates for the draft and final Risk Assessment and 
Feasibility Study work plans and final and draft Remedial Investigation, Risk 
Assessment and Feasibility Study reports. It shall also include a description of the 
personnel (including subcontractors, if known) involved in the project, and their 
respective roles in the project; and a discussion of how variations from the 
approved work plan will be managed. 

B. SITE DESCRIPTION 

The RI Work Plan shall include a discussion of the current understanding of the 
physical setting of the site and surrounding area; the site history; hazardous 
substance and waste management history; and current site conditions. 

C. SITE CHARACTERIZATION 

The RI Work Plan shall include a Site Characterization Plan consistent with DEQ 
guidance and the requirements specified in OAR 340-122-0080, including but not be 
limited to, characterization of the hazardous substances, characterization of the 
Property, identification of potential receptors and the collection and evaluation of 
information relevant to the identification of hot spots of contamination. The Site 
Characterization Plan shall address the following: 
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1. Soils 

Objective: To identify and characterize releases of hazardous 
substances at or from the Property to soils. 

Scope: The plan shall supplement previous soil sampling at the 
Property. The plan shall address all areas which could potentially have 
received spills, leaks from tanks or piping, waste treatment or disposal, or 
contaminated surface water or storm water runoff, and all other areas where 
soil contamination is known or suspected. 

Procedures: The plan shall be designed and conducted to determine 
the vertical and lateral extent of soil contamination, characterize the site 
geology, determine the physical and chemical soil characteristics relevant to 
the RI and FS, evaluate the potential for contaminant migration and gather 
the information necessary to identify hot spots of contamination. The plan 
shall include the proposed methodology for characterizing soil. 

2. Groundwater 

Objective: To identify and characterize releases of hazardous 
substances at or from the Property to groundwater. 

Scope: The plan shall supplement previous investigations at the 
Property, and identify and characterize all past, current and potential releases 
of hazardous substances to groundwater. 

Procedures: The plan shall be designed and conducted to determine the 
vertical and lateral extent of groundwater contamination; characterize the site 
hydrogeology; and determine the physical and chemical water-bearing zone 
characteristics relevant to the RI and FS. The plan shall evaluate the 
potential for contaminant migration through groundwater and gather the 
information necessary to identify hot spots of contamination. The plan shall 
include the proposed methodology for characterizing groundwater. 
Alternative methods for characterizing groundwater should be considered to 
accelerate the RI. Monitoring wells and other holes must be drilled, 
constructed and decommissioned in accordance with OAR Chapter 690, 
Division 240 and DEQ Ground Water Monitoring Well, Drilling, 
Construction and Decommissioning guidelines (1992). 

3. Surface Water 
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Objective: To identify and characterize releases of hazardous 
substances at or from the Property to surface water. 

Scope: The plan shall supplement previous investigations at the 
Property and shall identify and characterize all, current, and potential 
impacts to surface water. 

Procedures: At a minimum, the plan shall delineate surface drainage 
patterns and groundwater flow at the site and evaluate whether surface water 
is being impacted by releases of hazardous substances currently present 
onsite. Unless this evaluation is sufficient to demonstrate that surface water 
is not being impacted, an appropriate surface water characterization plan 
shall be prepared. The plan shall be designed to delineate the nature and 
extent of contamination, characterize the site hydrology, determine the 
physical and chemical surface water characteristics relevant to the RI and 
FS, evaluate the potential for contaminant migration and gather the 
information necessary to identify hot spots of contamination. The plan shall 
include the proposed methodology for characterizing surface water. 

4. Identification of Current and Reasonably Likely Future Land and 
Water Use 

Objective: To identify current and reasonably likely future land and water 
uses on the Property. 

Scope: The plan shall be designed to identify current and reasonably likely 
future land and water uses for the purposes of identifying hot spots of 
contamination and conducting baseline human health and ecological risk 
assessments in accordance with OAR 340-122-0080 and DEQ Guidance. 

Procedmes: The plan shall include the proposed methodology for identifying 
current and reasonably likely future land and water uses on the Property. 

D. SAMPLING AND ANALYSIS PLAN (SAP) 

Objective: To adequately document all sampling and analysis procedures. 

Scope: In preparation of the SAP, the following guidance documents shall be 
utilized: Data Quality Objectives Process for Superfund, EPA 540-R-93-07 1, 
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September, 1993; Test Methods for Evaluating olid Waste, SW-846; and A 
Compendium ofSuperfund Field Operation · Methods, EPA/540/P-87/001 (OSWER 
Directive 9355.0-14), December, 1987. The SAP shall address all topics listed in 
Land Quality Division Policy #760.000, Quality Assurance Policy. 

Procedures: The work plan shall include a Sampling and Analysis Plan (SAP). The 
SAP shall include quality assurance and quality control (QA/QC) procedures for 
both field and lab procedures. The SAP shall be sufficiently detailed to function as a 
manual for field staff. 

E. HEALTH AND SAFETY PLAN (HASP) 

F. 

Objective: To establish policies and procedures to protect workers and the public 
from the potential hazards posed by the hazardous materials and physical activities 
to be conducted at the site. 

Scope: The HASP portion of the work plan shall comply with 29 CFR 1910.120 
and OAR Chapter 437, Division 2. 

Procedures: The HASP shall include a description ofrisks related to RI activities, 
protective clothing and equipment, training, monitoring procedures, 
decontamination procedures and emergency response actions required to safely 
conduct the work. 

MAPS 

The work plan shall include a map or maps of the Real Property, which clearly 
shows site topography, on-site structures, waste disposal areas and proposed 
sampling locations, locations ofhydrogeologic cross-sections, and the drawing date, 
orientation, and scale. 

VI. RISK ASSESSMENT WORK PLAN 

A. HUMAN HEALTH RISK ASSESSMENT PLAN 

Objectives: To evaluate the collective demographic, geographic, physical, 
chemical, and biological factors at the site, for the purposes of characterizing 
current and reasonably likely future risks to human health as a result of a threatened 
or actual release(s) of a hazardous substance. To document the magnitude of the 
potential risk at the site; support risk management decisions; and establish remedial 
action goals, if necessary. 
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Scope: The Human Health Risk Assessment shall evaluate risk in the context of 
current and reasonably likely future land and water uses, and in the absence of any 
actions to control or mitigate these risks (i.e., under an assumption ofno action). 
The human health risk assessment portion of the work plan shall be developed 
based on the requirements specified in OAR 340-122-0084; DEQ guidance; and, as 
appropriate, the Risk Assessment Guidance for Superfund - Human Health 
Evaluation Manual Part A, United States Environmental Protection Agency (EPA), 
Interim Final, July 1989, (RAGS-HHEM); Human Health Evaluation Manual, 
Supplemental Guidance: 'Standard Default Exposure factors", EPA, March 
1991,(HHE-SG); and the Exposure Factors Handbook. EPA, 1996. A suggested 
outline for the human health evaluation is given in Exhibit 9-1 of the RAGS­
HHEM. The work plan shall use this outline as a framework for discussing the 
methodologies and assumptions to be used in assessing the potential human health 
risks at the site. 

Procedure: The work plan shall describe the different tasks involved in preparing 
the Human Health Risk Assessment. The Human Health Risk Assessment can be 
completed using either deterministic or probabilistic methodologies. If probabilistic 
methodologies are to be used, then Applicants shall discuss risk protocol with DEQ 
before the commencement of a probabilistic risk assessment. If deterministic 
methodologies will be used, then the Human Health Risk Assessment shall include 
an estimate of both the central tendency exposure (CTE) and the reasonable 
maximum exposure (RME) expected to occur under both current and future land 
use conditions. In general, RME exposures shall be based on the 90th percentile 
exposure case. Additional guidance on quantifying the RME is given in Chapter 6 
of the RAGS-HHEM, SRAGS, and HHE-SG. Quantifying the potential risks 
associated with the RME shall be the overall goal of the risk assessment. 

B. ECOLOGICAL RISK ASSESSMENT PLAN 

Objective: To evaluate the collective demographic, geographic, physical, chemical, 
and biological factors at the site, for the purposes of characterizing current and 
reasonably likely future risks to the environment as a result of a threatened or actual 
release(s) of a hazardous substance; document the magnitude of the potential risk at 
a site; support risk management decisions; and establish remedial action goals, if 
necessary. 

Scope: The Ecological Risk Assessment shall evaluate risk in the context of current 
and reasonably likely future land and water uses in the absence of any actions to 
control or mitigate these risks (i.e., under an assumption of no action). The 
Ecological Risk Assessment shall use a tiered approach (with four levels) to 
produce a focused and cost-effective assessment ofrisk. The Ecological Risk 
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Assessment Work Plan shall be developed based on the requirements specified in 
OAR 340-122-0084; DEQ guidance; and, as appropriate, Proposed Guidelines for 
Ecological Risk Assessment, EPA, September 1996; Framework for Ecological 
Risk Assessment, EPA, February 1992; and Risk Assessment Guidance for 
Superfund, Volume II, Environmental Evaluation Manual, Interim Final, EPA, 
March 1989 (RAGS-EEM). 

Procedure: The plan shall describe the different tasks involved in preparing the 
ecological risk assessment. Ecological risk assessments may include a Level I 
Scoping plan; a Level II Screening plan; and a Level III Baseline plan or Level IV 
Field Baseline plan. The Level III and Level IV baseline plans shall include an 
exposure analysis, an ecological response analysis, a risk characterization and an 
uncertainty analysis as required by OAR 340-122-0084(3). The ecological risk 
assessment can be completed using either deterministic or probabilistic 
methodologies. If probabilistic methodologies are to be used, then Applicants shall 
discuss risk protocol with DEQ before the commencement of a probabilistic risk 
assessment. If deterministic methodologies are to be used, then the ecological risk 
assessment shall include an estimate of both the central tendency exposure (CTE) 
and the reasonable maximum exposure (RME) expected to occur. Estimating the 
potential risks associated with the RME shall be the overall goal of the risk 
assessment. 

VII. FEASIBILITY STUDY WORK PLAN 

Objective: To develop the information required to identify and evaluate remedial action 
alternatives and select or approve a remedial action to be performed at the Property. 

Scope: The Feasibility Study (FS) will be developed in accordance with the requirements 
specified in OAR 340-122-0085 and 0090, DEQ guidance and, as appropriate, Guidance 
for Conducting Remedial Investigations and Feasibility Studies Under CERCLA, OSWER 
Directive 9355.3-01, 1988. The FS will develop and evaluate an appropriate range of 
alternatives. The FS work plan may be developed in parallel with Remedial Investigation 
(RD activities or may be developed and submitted separately after commencement of RI 
activities. 

Procedures: A work plan shall be submitted which will include, but not be limited to, the 
following: 

A. PRELIMINARY EVALUATION OF REMEDIAL INVESTIGATION DATA 
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The FS work plan will include a preliminary evaluation of data collected during the 
RI. The evaluation will be used to identify preliminary remedial alternatives and 
additional data needs. A preliminary identification of hot spots that meet the 
definition in OAR 340-122-0115(31 ), including a preliminary estimate of hot spot 
volumes will also be included. 

B. DESCRIPTION OFFS EVALUATION PROCESS 

The FS work plan will include a description of how remedial alternatives will be 
developed, screened, and evaluated in detail, including identification of hot spots of 
contamination, evaluation of treatment of hot spots of contamination, and 
completion of a residual risk assessment. 

VIII. REMEDIAL ACTION WORK PLAN 

The Remedial Action ("RA") Work Plan shall be developed in conformance with 
the plans and specifications of any remedial design reports produced, DEQ's 
Record of Decision (ROD) (if applicable) or other decision documents, this Scope 
of Work, and as appropriate, EPA's "Superfund Remedial Design Remedial Action 
Guidance'', OSWER Directive 9355.0-4A, 1986; "Guidance on Expediting 
Remedial Design and Remedial Action", OSWER Directive 9355.5-02; and any 
additional guidance documents as directed by DEQ. 

The RA Work Plan shall address, but not be limited to, the following items (as 
applicable): 

1. A description of all remedial action activities to be performed. 
2. Proposed schedule for submittal of RA deliverables and implementation of all 

proposed RA activities. 
3. Identification and description of duties, responsibilities, authorities, and 

qualifications of the personnel involved in the remedial action. 
4. Project organization including identification of reporting relationships, lines of 

communication, and authorities. 
5. A construction quality control plan. 
6. Procedures for documentation/validation of remedial action activities. 
7. Listing of permits, site access agreements, or other agreements to be obtained 

for conducting RA activities. 
8. Identification and description of institutional controls to be imposed after 

completion of RA activities. 
9. Description of construction methods and equipment to be used. 
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10. Description of proposed control measures to minimize releases of hazardous 
substances to all environmental media during construction or installation 
activities. 

11. Description of proposed surface water runoff control measures during the 
construction. 

12. Identification and description of dust control and noise abatement measures to 
minimize and monitor environmental impacts of construction or installation 
activities. 

13. Identification and description of any site security measures necessary to 
minimize exposure to hazardous situations during remedial action. 

14. Identification and description of transportation requirements to include haul 
route selection, load limits, truck haul schedule, restricted routes, traffic control 
needs, accident prevention and response, and decontamination. 

IX. REPORTS 

A. QUARTERLY PROGRESS REPORTS 

Applicants shall deliver progress reports as set forth in Section 7.H. of the Consent 
Order. 

B. REMEDIAL INVESTIGATION REPORT 

The Remedial Investigation Report shall follow the outline in Table 3-13 (page 3-30 
- 3-31) in the CERCLA RI/FS guidance, as applicable, and address the items listed 
below: 

1. Executive Summary. 

2. Introduction. 

3. Property Background. A discussion and supporting maps of Property 
operations, description, setting, and current and reasonably likely future land 
and water uses. 

4. Study Area Investigation. A discussion of the investigative procedures and 
results for soil, groundwater, surface water, sediments and air. 
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5. Summary and Conclusion . A discussion of the nature, extent, distribution 
and environmental fate and transport of contaminants in soil, groundwater, 
surface water, and air. 

6. Appendices. Detailed information supporting the results of the Remedial 
Investigation shall be submitted in the Appendices of the report. 

C. RISK ASSESSMENT REPORT 

D. 

1. Human Health Risk Assessment Report 

The results of the human health risk assessment should follow the 
outline suggested by the RAGS-HHEM (see Exhibit 9-1 of the RAGS­
HHEM). Justification for not following the outline shall be provided in the 
work plan. 

The main sections of the Human Health Risk Assessment Report 
shall include the follQwing: 

i. Introduction 
ii. Chemicals of Concern 
iii. Exposure Assessment 
iv. Toxicity Assessment 
v. Risk CharacteriZation 
vi. Uncertainty analysis 

2. EcologicaJ Risk Assessment Report 

The main sections of the Ecological Risk Assessment Report shall 
include the following: 

i. Problem Formulation 
11. Exposure analysis 
iii. Ecological response analysis 
iv. Risk characterization 
v. Uncertainty analysis 

FOCUSED FEASIBILITY STUDY REPORT 

The results of the Focused Feasibility Study (FFS) shall be submitted to DEQ in a 
report, which at a minimum will include a full evaluation of remedial action 
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alternatives. The FFS shall provide a workable number of alternatives, which 
achieve the remedial action objectives and are protective of public health, safety 
and welfare, and the environment. 

The results of the FFS shall generally comply with OAR Chapter 340, Division 
122, DEQ Guidance, and, as appropriate, Guidance for Conducting Remedial 
Investigations and Feasibility Studies Under CERCLA OSWER Directive 9355.3-
01, 1988. The results of the FFS shall follow the outline suggested in Table 6-5 
(Page 6-15) of the CERCLA RI/FS guidance. 

The main sections of the FFS Report shall include the following: 

l. Introduction 

2. Identification of Hot Spots of Contamination 

3. Identification of Areas or Volumes of Media which Require Remedfal 

Action. Identify areas or volumes of media which exceed the acceptable 

risk level, and areas or volumes of media which have been identified as 

hot spots of contamination. 

4. Development of Remedial Action Objectives. Develop and discuss the 

remedial action objectives (RAOs) that meet the standards in OAR 340-

122-0040. 

5. Identification and Screening of Remedial Technologies. Identify 

potential containment, treatment, and removal technologies and eliminate 

(screen) those technologies that cannot be implemented at the site. 

6. Development and Screening of Preliminary Remedial Action 

Alternatives. Develop a range of preliminary remedial action alternatives 

acceptable to DEQ that are protective of public health, safety and welfare, 

and the environment. Retain the "No Action" alternative for comparison. 

7. Detailed Analysis of Remedial Action Alternatives. Analyze remedial 

action alternatives in detail in accordance with OAR 340-122-0085 and 

0090. 

8. Comparative Analysis of Remedial Action Alternatives. Compare and 

rank the remedial action alternatives based on the analysis in #7 above. 

9. Recommended Remedial Action Alternative. Recommend a remedial 

action alternative based on the comparative analysis of remedial action 
DEQ Order on Consent - PPA # 12-02 
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alternatives. Perform a residual risk assessment on the recommended 

alternative in accordance with OAR 340-122-0084(4). Include the 

information required by OAR 340-122-0085(8). 

E. PROJECT CLOSEOUT REPORT 

F. 

1. 

2. 

3. 

At the completion of the remedial action activities, Applicants shall conduct 
a final inspection and prepare a Project Closeout Report for submission to 
DEQ. The Project Closeout Report shall include, at a minimum: 

1. Results of the final inspection including a brief description 
of any problems discovered during the final inspection and 
the resolution of those problems. 

2. A synopsis of the work described in the approved final 
design plans and specification, and certifications by an 
Oregon-Registered Professional Engineer and Applicants' 
Project Coordinator that the work was performed in 
accordance with all approved plans and specifications. 

3. Explanation of any modifications to the approved plans and 
specifications and why these modifications were necessary. 

4. Results of verification sampling and certification that the 
required remedial action criteria have been attained, and/or 
sampling results verifying that the remediation performs 
according to design specifications. 

Explanation of additional O&M (including monitoring) to be undertaken 

at the site. 

REPORT DISTRIBUTION 

One electronic copy, one bound and one unbound hard copy(s) of all reports 
will be submitted to DEQ. 

DEQ requests that all copies be duplex printed on recycled paper. 

Electronic copies of work plans and reports, including all data and figures, if 
requested, shall be submitted in Microsoft Office or Arc View compatible 
format. All photographs must be submitted in both hard copy and electronic 
file formats. 
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Exhibit D: Public Comments 

Alice Richmond and Ron Milton, both citizens of West Linn, Oregon, provided oral 

comments during the public hearing, and both supported the Consent Order and 

redevelopment plans that The Districts have for the property. Additionally, DEQ received a 

letter from John Kavash, Mayor of the City of West Linn, which was also in support of the 

proposed Consent Order and project. 

The Districts submitted the fourth comment as follows: 

The Districts have one comment on the proposed SOW for the Consent Order that 
we want to pass along at this time. We understood that we had agreed on our call 
on May I to revise item 3 of the "Overview" section of the SOW to delete any 
reference to the NPDES permit and replace the language in the last draft with the 
sentence I proposed that morning. Our recollection is that there was agreement 
not to refer to the NPDES permit so as not to confuse the two processes or cause a 
violation of the Permit to be an independent violation of the CO or enforceable 
indecently of the Permit itself. In addition, the statement that "Applicants shall 
comply with applicable discharge limits as set by DEQ by NPDES permit or 
otherwise" injects further vagueness as to the standards that will govern 
discharge, which we think should be those established in connection with the 
Permit. 

For these reasons, we respectfully request that item 3 of the Overview of 
the SOW be revised to state only: "Applicants will propose in their work plan(s) 
reasonable measures to prevent the disturbance of lagoon sludge that causes 
excessive turbidity in the lagoon water." If you feel that it is still important to 
retain the first sentence, then we would request that be revised, for the same 
reasons discussed above, to read: "For so long as stormwater flow through from 
the Blue Heron paper mill is still being pumped into the lagoon, requiring lagoon 
discharge, Applicants shaU comply with applicable laws." 

DEQ has reviewed this comment, and made a corresponding change to Item (3) in the 

attached Scope of Work to remove the inclusion of specific permit references to any existing 

permits. This was done so that a violation of any existing permit will be addressed by the 

appropriate agency, and not also constitute a violation of this Order, or associated financial 

penalties, while retaining the need for turbid water management during work in the lagoon. 



J 
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ASSIGNMENT AGREEMENT 

 THIS ASSIGNMENT AGREEMENT (“Assignment”) is dated September 17, 2020, and entered 
into by and between the Water Environment Services, a municipal partnership entity formed 
pursuant to ORS Chapter 190 (“Assignor”), and SDG-2, LLC, a Delaware limited liability 
company, (“Assignee”), with reference to the following: 
 

RECITALS: 
 

A. In July 2012, Clackamas County Service District No. 1 (“CCSD1”) and the 
Tri-City Service District (“TCSD”) entered into a Prospective Purchaser 
Agreement (“Agreement”) with the State of Oregon, by and through its 
Department of Environmental Quality (“DEQ”), related to the purchase of 
the Blue Heron west site, a 39 acre site located at 1317 Willamette Falls 
Drive, West Linn, Clackamas County, Oregon, in Sections 1, 2, and 3, 
Township 3S, Range 1E of the Willamette Meridian (“Property”); 

B. The Agreement requires CCSD1 and TCSD to perform certain 
remediation obligations in return for protection from potential 
environmental liabilities existing on the Property prior to its purchase by 
Assignor, as provided by ORS Chapters 465.260 and 465.327;   

C. On July 1, 2017, TCSD transferred its share of the ownership of the 
Property and any rights and obligations under the Agreement to Assignor, 
as evidenced by the assignment agreement attached hereto as Exhibit B;  

D. As of July 1, 2018, CCSD1 transferred its ownership interest in the 
Property and any rights and obligations under the Agreement to Assignor, 
as evidenced by the assignment agreement attached hereto as Exhibit C;  

E. The Assignor now intends to transfer its ownership interest in the 
Property to the Assignee, with the intent that all rights and obligations 
held by Assignor under the Agreement would be specifically assumed by 
Assignee and continued unchanged by the transfer of the Property, and 
desires to assign all of its responsibility under the Agreement to Assignee; 

F. The parties hereby agree to transfer all rights and obligations from 
Assignor to Assignee under the Agreement as of October 1, 2020.  

AGREEMENT: 

NOW, THEREFORE, for value, the receipt and sufficiency of which are hereby 
acknowledged, the parties agree as follows: 

1. Assignment. Assignor hereby assigns, transfers and sets over unto Assignee all of 
Assignor’s right, title, interest and obligation in and to the Agreement, a copy of which is 
attached hereto as Exhibit “A” and incorporated by reference, binding Assignee as of 
September 17, 2020 (“Effective Date”). 

2. Assumption. Assignee hereby accepts such assignment and assumes and agrees to 
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be bound by and to pay and perform, observe and discharge all of the duties on the part 
of Assignor to be performed under the Agreement from and after the Effective Date. 

3. Indemnification. 

3.1 Subject to the limits of the Oregon Tort Claims Act and the Oregon Constitution, 
Assignor hereby agrees to indemnify Assignee for, defend Assignee against, and 
hold Assignee harmless from and against any and all liabilities, losses, costs, 
damages, expenses, claims, suits or demands resulting from Assignor’s failure to 
perform any of its duties or fulfill any of its obligations under the Agreement prior 
to the Effective Date. 

3.2 Subject to the limits of the Oregon Tort Claims Act and the Oregon Constitution, 
Assignee hereby agrees to indemnify Assignor for, defend Assignor against, and 
hold Assignor harmless from and against any and all liabilities, losses, costs, 
damages, expenses, claims, suits or demands resulting from Assignee’s failure 
to perform any of its duties or fulfill any of its obligations under the Agreement on 
and after the Effective Date. 

4. Further Assurances. The parties agree to execute, acknowledge where appropriate 
and deliver such other or further reasonable instruments of assignment as the other 
party may reasonably require to confirm the foregoing assignment, or as may be 
otherwise reasonably requested by Assignor or Assignee to carry out the intent and 
purposes hereof. 

5. Binding Effect. This Assignment shall inure to the benefit of, and be binding upon, each 
of the parties hereto and their respective successors and assigns. 

6. Amendments.  This Assignment may be amended Assignor and Assignee at any time 
by written amendment executed by both Parties. 

7. Governing Law. This Assignment has been negotiated, prepared and executed in 
accordance with the laws of the state of Oregon and will be construed in accordance 
with those laws, without giving effect to the conflict of laws provisions thereof.  

8. Counterparts. This Assignment may be signed in one or more counterparts, each of 
which shall be deemed an original and all of which counterparts shall be deemed one 
and the same instrument. 

[Signature Page Follows] 
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IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment the 
day and year first above written. 

 
 
 
ASSIGNOR:      ASSIGNEE: 
WATER ENVIRONMENT SERVICES   SDG-2, LLC  

 
 

By:        By:        
    

 
Date:                   Date:                    
 
 
Approved as to Form:  
 
 
         
County Counsel       Date                        
         



ASSIGNMENT AND ASSUMPTION OF 

LEASE AGREEMENT 

   

THIS ASSIGNMENT AND ASSUMPTION OF _____________ LEASE (the “Assignment”) is made and 

entered into, and effective as of the _____ day of ___________, 20___ (“Effective Date”), by and 

between Water Environment Services, an intergovernmental entity formed pursuant to ORS Chapter 

190 (“Assignor”), and SDG-2, LLC, a Delaware limited liability company (“Assignee”), as defined above. 

On April 20, 2012, Assignor was assigned rights as Landlord under a lease originally entered into 

between Peter McKittrick, Trustee of the Blue Heron Paper Company, dated on or about February 5, 

2012 (the “Lease”), with respect to the premises located at 1317 SE Seventh Street, West Linn, Oregon 

97068 (the “Property”). A copy of the Lease and previous assignment to Assignor is attached hereto as 

Exhibit A and Exhibit B, respectively.  

Assignor desires to assign all Assignor’s interest under the Lease to Assignee, and Assignee is willing to 

accept such assignment and assume all of the terms and obligations of Assignor under the Lease. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, Assignor and Assignee hereby agree as follows: 

1. Assignment. Assignor hereby assigns to Assignee all rights, title, and interests under the Lease, 

effective on ____________________, 2020 (the “Effective Date”). 

2. Assumption. Assignee hereby accepts the assignment and assumes and agrees to perform all 

obligations of the Assignor under the Lease and in strict accordance with the terms of the Lease, 

from and after the Effective Date. 

3. Status of Lease. Assignor represents and warrants that (i) Exhibit A constitutes a true and complete 

copy of the Lease, including all amendments, modifications, and supplements; (ii) the Lease is in full 

force and effect in accordance with its terms; (iii) Assignor’s interest in the Lease is free and clear of 

any liens, encumbrances, or adverse interests of third parties; (iv) Assignor has full and lawful 

authority to assign its interest in the Lease; (v) there are no defaults under the Lease or any 

circumstances that by lapse of time or after notice would be a default under the Lease; and (vi) all 

rent, common-area charges, and other obligations as set forth in the Lease are paid current. 

4. Tenant Allowance. Assignor and Assignee acknowledge and agree there is no tenant improvement 

allowance owing to either party by Landlord. 

5. Condition of Premises. Assignor represents and warrants to Assignee that the existing electrical, 

plumbing, sewer, and HVAC systems in and to the Premises are in good working condition. Except 

for the limited warranties provided herein, Assignee accepts the Premises in its “AS IS” condition as 

of the Effective Date. 

6. Indemnity by Assignee. Assignee hereby agrees to indemnify, defend, protect, and hold harmless 

Assignor from and against any and all losses, liabilities, claims, and costs, arising out of or in any way 

related to Assignee’s failure to perform any obligations under the Lease or this Agreement, or 



arising out of the use of the Property by Assignee or its agents, employees, contractors, customers, 

or invitees from and after the Effective Date. 

7. Indemnity by Assignor. Subject to the limitations of the Oregon Constitution and the Oregon Tort 

Claims Act, Assignor hereby agrees to indemnify, defend, protect, and hold harmless Assignee from 

and against any and all losses, liabilities, claims, and costs, arising out of or in any way related to 

Assignor’s failure to perform its obligations under the Lease or this Agreement, or arising out of the 

use of the Property by Assignor or its agents, employees, contractors, customers, or invitees before 

the Effective Date. 

8. Miscellaneous Provisions.  

a. Effect of Assignment. This Assignment does not amend the Lease or any other agreement 

between Assignor and Assignee. The Lease is unmodified and is in full force and effect. 

b. Integration. This Assignment contains the entire agreement and understanding of the parties 

with respect to the subject matter hereof and supersedes all prior and contemporaneous 

agreements among them with respect thereto. This agreement does not supersede or in any 

way modify ___________________________________________ [list any other agreements 

between these same parties that are to remain in effect despite this new agreement by title and 

date executed, if applicable]. 

c. No Attorney Fees. In the event any arbitration, action or proceeding, including any bankruptcy 

proceeding, is instituted to enforce any term of this Lease, each party shall be responsible for its 

own attorneys’ fees and expenses. 

d. Notices. From and after the Effective Date, the addresses for the Assignor, Assignee, and the 

Lessor for all notices will be: 

To __________(Lessor)____________ 

_____________________________ 

_____________________________ 

To__________(Assignor)__________ 

_____________________________ 

_____________________________ 

To__________(Assignee)__________ 

_____________________________ 

_____________________________ 

e. Further Instruments. Each party agrees to execute such further instruments as may be 

reasonably required to consummate the transactions contemplated by this Assignment, as long 

as the terms thereof are fully consistent with the terms of this Assignment. 

 

 



IN WITNESS WHEREOF, the parties have executed this Assignment as of the date first set forth above. 

  

    

ASSIGNOR 

  

By: ________________________ 

Name: _____________________ 

Title:_______________________ 

  

ASSIGNEE 

  

By: ________________________ 

Name: _____________________ 

Title:_______________________ 
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Bend Portland 

1725 N. Roosevelt Drive. Suite B - Seaside, OR 97138 

503-738-3425 - info@sflands.com - www.sflands.com 

Seaside 

August 31 , 2020 

Permanent Surface Water, Storm Drainage, 
and Sanitary Sewer Easement 

A strip of land a part of which is located within Tract 6 of the plat of Willamette & Tualatin Tracts 
recorded September 3, 1908 in Book 7, Page 29 of Clackamas County Plat Records and also 
being Clackamas County Plat No. 198, located in the northwest one-quarter of the northwest one­
quarter of Section 1 and the northeast one-quarter of the northeast one-quarter on Section 2, both 
within Township 3 South, Range 1 East of the Willamette Meridian, and located in the City of West 
Linn, Clackamas County, Oregon, said strip being 30.00 feet in width, 15.00 feet each side of the 
centerline described specifically as follows: 

Beginning at a point on the westerly right-of-way line of the additional right-of-way dedication 
along 4th Street to the City of West by Street Dedication recorded January 6, 1970 in Document 
No. 70-269, Clackamas County Deed Records and referred to therein as Parcel II, said point 
bearing North 20°41 '45" West, 15.42 feet from the intersection of said westerly right-of-way line 
with the southeasterly line of said Tract 6, said point also being 15.00 feet from the southwesterly 
line of said Tract 6, measured perpendicular thereto; 

Thence South 55°57'27" West, parallel with the southeasterly line of said Tract 6 and its 
southwesterly extension, a distance of 665.38 feet to the centerline of an existing culvert; 

Thence South 36°44'13" East, along the centerline of an existing culvert, a distance of 189 feet 
more or less to point of termination at the ordinary high water line of the northwesterly bank of the 
Willamette River. 

The sidelines of said strip are shortened or extended to commence at the westerly right-of-way 
line of said additional dedication along 4th Street; are shortened or extended to intersect at the 
angle point; and are shortened or extended to terminate at the ordinary high water line of the 
northwesterly bank of the Willamette River. 

The above described strip contains an area of 0.589 acres, more or less. 

The property boundary and the basis of bearing are described as shown on Survey No. 28866, 
Clackamas County Survey Records. 

REGISTERED 

PROFESSIONAL 
LAND SURVEYOR 

OREGON 
January20, 1989 

GARY P. CHRISTERSON 
2377 

RENEWAL: December 31, 2021 
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EXHIBIT SKETCH OF
RIVIANNA BEACH PERMANENT SURFACE WATER, STORM

DRAINAGE, AND SANITARY SEWER EASEMENT

Date: _____________
Proj No: ___________
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