
  

 

D A N  J O H N S O N  

 
 
 
 
 
 
 
February 24, 2022 
 
Board of County Commissioners 
Clackamas County 
 
Members of the Board: 
 

Indemnity Agreement Related to Vacation of a 
Portion of SE 79th Avenue 

 

Purpose/Outcomes Acceptance of an agreement protecting the County and Water Environment 
Services from future claims or damages related to the vacation of a portion 
of SE 79th Avenue and infrastructure existing in the affected area. 

Dollar Amount and 
Fiscal Impact 

N/A  

Funding Source N/A 

Duration Permanent 

Previous Board 
Action 

-Board of County Commissioners approved the vacation of a portion of SE 
79th Avenue on February 3, 2022. 
-Discussion item at issues February 22, 2022 

Strategic Plan 
Alignment 

Build public trust through good government. 
 

Counsel Review January 31, 2022 (NB) 

Procurement Review 1. Was the item processed through Procurement? yes ☐ no ☒ 

2. If no, provide brief explanation: 
The item is related to acceptance of an Indemnity Agreement and does 
not involve any procurement activities. 
 

Contact Person Nate Boderman, Assistant County Counsel; 503-655-8364 

Contract No. N/A 

 
BACKGROUND: 
 
Recently, the Board of County Commissioners approved the vacation of a portion of SE 79th 
Avenue. Within the portion of right of way that the County vacated is infrastructure owned, 
maintained and operated by Water Environment Services.  
 
In the Vacation Order releasing the County’s interest in the portion of SE 79th Avenue at issue, 
the County reserved a portion of vacated right of way as a perpetual easement for the benefit of 
public utilities and Water Environment Services, for the purpose of accessing, maintaining, 
installing, and replacing any of public utility facilities existing within the reserved easement area. 
As additional protection, the adjacent property owner has has agreed to indemnify and hold 
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harmless the County and Water Environment Services in the event a dispute were to arise 
related to the right of utilities or Water Environment Services to be able to own, maintain or 
operate utility facilities in the reserved easement area. 
 
RECOMMENDATION: 
 
Staff respectfully requests that the BCC accept and execute the attached Indemnity Agreement on 
behalf of the County. 
 
Respectfully submitted, 
 

Nate Boderman  
 
Nate Boderman 
Assistant County Counsel 
 
Attachments:  
Indemnity Agreement 
Materials from 79th Ave. Vacation 



















BEFORE THE BOARD OF COUNTY COMMISSIONERS 
OF CLACKAMAS COUNTY, STATE OF OREGON 

 
 
 

 
 
 

 
 

    This matter coming before the Board of County Commissioners at 
this time and appearing to the Board that in accordance with ORS 368.341 and pursuant to 
ORS 368.351, a petition has been filed with the determined fee and acknowledged signatures of 
owners of 100 percent of property abutting public property proposed to be vacated, and a 
written report finding this vacation to be in the public interest from the County Road Official, Dan 
Johnson, Director, have been submitted in the matter of the vacation of a portion of 79th 
Avenue, County Road Number 3225, said portion described as follows: 
 

All that portion of 79th Avenue, situated in the northeast ¼ of Section 29, T.1 S., 
R.2 E., W.M., Clackamas County, Oregon, as more particularly described and 
shown on attached Exhibits “A” and “B” by this reference being a part of this 
Board Order. 
 

                                                WHEREAS, the Board having read said petition and report from 
the County Road Official and having determined the vacation of the above described portion of 
road right of way to be in the public interest; and, 

 
    WHEREAS, Clackamas County Department of Transportation and 
Development, including its Maintenance, Engineering, Planning, and Traffic divisions, along with 
all local utility companies, have been contacted and do not have any objections to this vacation, 
provided that utility access and maintenance rights are reserved; 
 
   IT IS HEREBY ORDERED, that the Board adopts as its own, the 
findings and conclusions contained in the written report from the County Road Official dated 
December 7, 2021; and,  
   IT IS FURTHER ORDERED that rights for all existing utilities 
within the vacated 79th Avenue right of way, be reserved. Nothing contained herein shall cause 
or require the removal or abandonment of any surface water or storm drainage pipeline, sanitary 
sewer pipeline, water main, gas line, conduit of any kind, wires, or poles which are now installed 
in said right-of-way and used or intended to be used for any public service or utility, including 
but not limited to those improvements under the ownership, management or control of Water 
Environment Services (“WES”). In addition, the rights are reserved to access, inspect, operate, 
perpetually maintain, repair, replace, construct or reconstruct, install, renew, and enlarge all 
utilities or improvements that are now used for any public service or utility. No building, 
structure, or other improvements shall be constructed upon the reservation area without the 
prior written consent of Clackamas County, or WES if the proposed improvements would 
encroach on infrastructure owned, managed or controlled by WES, nor shall any property owner 
engage in an activity or use that would harm or impair the reservation area or impede the proper 
functioning of the improvements described in this paragraph.  This reservation of rights shall not 
obligate Clackamas County or WES to replace any improvements constructed in the reservation 
area that may impede the ability of Clackamas County or WES to use the area for the purposes 
described herein; and, 
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BEFORE THE BOARD OF COUNTY COMMISSIONERS 
OF CLACKAMAS COUNTY, STATE OF OREGON 

 
 

 
 

 
 
 

 
 

 
 
 
IT IS FURTHER ORDERED that the attached described portion of 79th Avenue, County Road 
Number 3225, containing 9,786 square feet, more or less, as described and shown on attached 
Exhibits “A” and “B” be vacated; and, 
 
IT IS FURTHER ORDERED, that this Order and attached exhibits be recorded in the Deed 
Records for Clackamas County and that a copy be filed with the County Surveyor, County 
Assessor, and Finance Office/Fixed Assets.                                             
 
DATED this _______day of __________, 2022 

BOARD OF COUNTY COMMISSIONERS 
 
__________________________________ 
Chair 
 
__________________________________ 
Recording Secretary 
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MEMORANDUM 
 
 

TO:         Board of Commissioners 
 

FROM:   Dan Johnson, Director D.T.D. 
 

DATE:    December 7, 2021 
 

SUBJ:  ROAD OFFICIAL'S REPORT FOR THE VACATION OF 79TH AVENUE 

LOCATION:  79th Avenue, County Road Number 3225, is situated in the NE1/4 of 
Section 29, T.1 S., R.2 E., W.M.  

FACTS AND FINDINGS:  79th Avenue, (Center Street, plat name) dedicated in Coates 
Home Tracts, Plat Number 373, July 3, 1913 Clackamas County Plat Records, was later 
adopted as County Road Number 3225. The petitioner has approved plans to realign, 
extend and, construct 79th Avenue southerly to Johnson Creek Boulevard.  The 
remaining portion of 79th Avenue outside the new alignment is a dead end road and 
provides no connectivity to any through streets in the area. Vacating the southerly 270 
feet of the 40 foot wide, portion of 79th Avenue will not deprive public access to 
adjoining properties and will not affect area traffic flow.    

The Petition to Vacate under ORS 368.341 has been filed with the determined fee and, 
acknowledged signatures of owners of 100 percent of private property proposed to be 
vacated and acknowledged signatures of owners of 100 percent of property abutting 
public property proposed to be vacated,  pursuant to ORS 368.351.  All abutting 
property owners in this instance have signed the Consent to Vacate forms that have 
been acknowledged by the proper authority.   

Clackamas County Departments of Transportation Maintenance, Engineering, Planning, 
Traffic, along with all local utility companies have been contacted and do not have any 
objections to this vacation, provided that all utility access and maintenance rights are 
reserved.  

After considering traffic impacts, fiscal impacts, and social impacts, it appears to be in 
the public interest to vacate the area petitioned.  

It is my assessment to support the subject vacation. 

Pursuant to ORS 368.351 and County policy, the Board may make its determination in 
the matter of this vacation without a public hearing.  This is allowed when there is 
acknowledged signatures of owners of 100 percent of private property proposed to be 
vacated and acknowledged signatures of owners of 100 percent of property abutting 
any public property proposed to be vacated, this Road Official's Report is submitted, 
and there is no controversy related to the proposed vacation.  
 
This road vacation does not violate any portion of Clackamas County Code 7.03.095 (4) 
(A). Said Code enumerated as follows;  
 



a. Whether the vacation would inhibit or preclude access to an abutting property, and 
whether an access reservation would be adequate to protect that access;  

Finding: Vacating this right of way would not inhibit or preclude access to any 
abutting property. Access to abutting properties is available through several 
adjoining public roads. 

 

b. Whether it is physically possible to build a road that meets contemporary standards 
over the existing terrain or right of way;  

Finding: The portion of 79th Avenue to be vacated currently is developed with a 
road. The newly realigned section of 79th Avenue will be constructed to extend 
southerly to Johnson Creek Boulevard. The new alignment improves the 
connectivity of 79th Avenue, and eliminates the need for the portion of 79th 
Avenue subject to this vacation. 

 
c. Whether it is economically feasible to build a road that meets contemporary 
standards over the existing terrain or right of way;  
          Finding: It was economically feasible to build a road in a portion of this right of 
way, however there is no public need to further improve this portion of right of way. 
 
d. Whether there is another nearby road that can effectively provide the same access as 
the right-of-way to be vacated; 

Finding: There are plans to realign, extend and construct 79th Avenue southerly 
to Johnson Creek Boulevard, and maintain access to adjoining properties.  
 
e. Whether the right-of-way to be vacated has present or future value in terms of 
development potential, use in transportation linkages, or use in road replacements;  
          Finding: The right of way has present and future value and will be incorporated in 
the developer’s plans.  
 
f. Whether there are present and future likely benefits of the right-of way to the traveling 
public;  
          Finding: The new alignment improves the connectivity of 79th Avenue, and 
eliminates the need for the portion of 79th Avenue subject to this vacation. After the 
construction of the new alignment, there will be no benefit for the traveling public in the 
portion of 79th Avenue subject to this vacation. The vacated portion will be incorporated 
as part of the petitioner’s development.  
 
g. Whether anticipated growth or changes in use of the surrounding area are likely to 
impact the future use of the right-of-way proposed to be vacated;  
          Finding: The vacated portion will incorporated as part of the petitioner’s 
development. The newly realigned section of 79th Avenue will be constructed to extend 
southerly to Johnson Creek Boulevard. The new alignment improves the connectivity of 
79th Avenue, and eliminates the need for the portion of 79th Avenue subject to this 
vacation 
 
h. Whether the right-of-way proposed to be vacated leads to a creek, river, or other 
waterway that can be used for public recreation; and  
          Finding: Not applicable. 
 



i. Whether the right-of-way proposed to be vacated leads to federal, state or local public 
lands that can be used for public recreation. 
              Finding: Not applicable. 

It is my assessment that, on balance, the proposed vacation is in the public interest. 
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