
Gregory L. Geist 
Director 

June 2, 2022 

Board of County Commissioners 
Clackamas County 

Members of the Board: 

Approval of Permit of Use for Three Acres of Land at the Tri City WRRF Property to Kiewit 
Infrastructure West Co. to Support the Construction of the ODOT I-205 Bridge Project.  

No County General Funds are involved. 

Purpose/Outcome Approval of Permit of Use for Three Acres of Land at the Tri City WRRF 
Property to Kiewit Infrastructure West Co. to Support the Construction of the 
ODOT I-205 Bridge Project. 

Dollar Amount 
and Fiscal Impact 

Kiewit Infrastructure West Co. will pay Water Environment Services 
$18,000/quarter for the duration of the agreement from June 2022 – 
December 2025. The anticipated total to be collected is $252,000.   

Funding Source This agreement is a revenue agreement and does not involve the 
expenditure of any funds. 

Duration June 2022 through December 2025. 
Previous Board 
Action/Review 

Presented at Issues on May 31, 2022. 

Strategic Plan 
Alignment  

1. This agreement supports the County Strategic Plan of building a
strong infrastructure that delivers services to customers by
supporting another state agency completing a project in Clackamas
County.

2. This agreement supports infrastructure strategy and performance by
utilizing a piece of WES property to improve local roadways while
providing a source of revenue for WES.

Counsel Review 1. Date of Counsel review: 5/16/2022
2. Amanda Keller

Procurement 
Review 

1. Was the item processed through Procurement? No
Permit of Use does not need to go through the procurement process. 

Contact Person Jeff Stallard, WES Capital Supervisor, 503-278-2311 
Contract No. N/A 

Background: 
WES has been working closely with the Oregon Department of Transportation (“ODOT”) on two 
major projects in the area, the Tri City Outfall and the new Water Environment Services (“WES”) 
force main being built on the bridge as part of the I-205 Project.  ODOT has selected Kiewit 
Infrastructure West Co. (“Kiewit”) to complete the I-205 Bridge Improvements Project.  In order 
to support the delivery of that project, Kiewit has a need for a place to build temporary 
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construction trailers.  WES owns property adjacent to the Tri City Water Resource Recovery 
Facility (“WRRF”) and close to the I-205 Bridge that is currently unoccupied and is willing to 
allow Kiewit to use the property to support this need.  In addition to the fees charged for use, 

WES will also gain the benefit of having activity on a part of our property that is seldom used, 
which should reduce the illegal dumping that has occurred in this area recently.  

Recommendation: 
WES Staff respectfully recommends that the Board approve the Permit of Use for Three Acres 
of Land at the Tri City WRRF Property to Kiewit Infrastructure West Co. to Support the 
Construction of the ODOT I-205 Bridge Project.  

Sincerely, 

Greg Geist,  
Director, Water Environment Services 
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 PERMIT OF USE  
 BETWEEN WATER ENVIRONMENT SERVICES 
 AND KIEWIT INFRASTRUCTURE WEST CO. 

FOR THE TRI-CITY WRRF SITE 
 
 THIS AGREEMENT to permit the use of three (3) acres of land on the Tri-City Water Resource 
Recovery Facility property (this “Agreement”), is made and entered into by and between Water 
Environment Services, a municipal partnership formed under ORS 190 (the “District”), and Kiewit 
Infrastructure West Co., a Delaware corporation (the “Permittee”). 
 

RECITALS 
 

 WHEREAS, the Permittee desires to use three (3) acres at the Tri City Water Resource Recovery 
Facility (“WRRF”), described more particularly below, for the purposes of construction trailers and 
storage;  
 
 WHEREAS, District intends to allow Permittee to enter onto the Property (defined below) for the 
purposes stated above, subject to the terms of this Agreement; 
 
 NOW, THEREFORE, the District and the Permittee for the considerations hereinafter set forth agree 
as follows: 
 

TERMS 
 
ARTICLE 1 – PROPERTY; DISTRICT RESPONSIBILITIES  
 
1.1 Property. The District hereby grants the Permittee a non-exclusive and revocable-at-will permit to 

access the following property (the “Property”), limited to the areas identified in Exhibit A, attached 
hereto and incorporated herein, under the terms of this Agreement:  

 
 

1.2 Use. The allowable use of the Property is for a construction office trailer, vehicle and equipment 
storage, and nonhazardous construction material storage only within the Property area identified in 
Exhibit A. Any other use of the Property is unauthorized and shall constitute a trespass of District’s 
Property and a material breach of this Agreement. Use of the Property is at the Permittee’s sole risk. 
The Permittee shall ensure that any use of the Property by its subcontractors or agents complies with 
all terms of this Agreement.  
 

1.3 Access.  In accordance with applicable District, local, state or federal laws or statutes, ordinances, 
rules or regulations, District will allow access and make all necessary provisions required for the 
Permittee to use the Property under this Agreement. 
 

1.4 Term. This Agreement is effective upon execution by both parties (“Effective Date”). The District 
agrees to provide Permittee with access to the Property beginning on June 2, 2022 
(“Commencement Date”) and terminating on December 31, 2025.  Permittee shall have the option 
of two extension periods beyond such termination date of six (6) months each.  Each such extension 
period may be exercised by Permittee giving the District 30 days prior written notice.  

 
1.5 Condition of Property. The District makes no representations or warranties, express or implied, as 

to the condition of the Property or its fitness for any particular use by the Permittee.  

Property Name Taxlot  Document Date Document No. 
Tri City WRRF 22E29 01509 July 7, 2017 2017-054627 
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ARTICLE 2 – PERMITEE’S RESPONSIBILITIES 
 
2.1 Use Payment. Permittee shall make quarterly payments to District for use of the Property in an 

amount of Eighteen Thousand Dollars ($18,000.00) starting on Commencement Date (“Use 
Payment”). The first Use Payment is due within seven days of the Effective Date, with subsequent 
payments occurring every 90 days therefrom. Permittee shall have no right to offset payment due 
under this Agreement.  
 

2.2 Schedule.  Prior to use of the Property, Permittee agrees to provide the District with an estimated 
schedule of use, including updates as circumstances change, to ensure Permittee use of the Property 
does not interfere with District operations.  
 

2.3 Restrictions of Use.  Permittee agrees follow all legal requirements and to comply with any 
restrictions of use related to the Property as required by the District, including, but not limited to: 

a) No activity shall impair the District’s use of the Property. 

b) No activity shall be conducted outside of the authorized areas, as indicated on the map in 
Exhibit A.  

c) No excavation of any kind on the Property is allowed, as the Property is on the site of a 
former landfill and any disturbance is governed by the terms of an agreement between 
District and the Oregon Department of Environmental Quality (“DEQ”), a copy of which is 
attached hereto and incorporated herein as Exhibit B.  Permittee will be responsible for any 
and all damages that result from a violation of District’s agreement with DEQ resulting from 
the acts or omissions of Permittee or anyone Permittee has a right to control. Ground 
settlement of the Property can be expected to occur. 

d) At no time shall Permittee or its agents locate a storage tank on the Property.   
 

2.4 Additional Requirements.  

a) Permittee shall obtain the required Oregon City land use approval for its use of the Property.  

b) Permittee will be responsible to clean up and restore the area back to original condition prior 
the expiration or termination of this Agreement. 

c) District will be constructing an Outfall Pipeline along Agnes Ave to the Willamette River.  
During construction of the outfall adjacent to the Property, Permittee shall coordinate with 
District to accommodate construction of the outfall pipeline. 

d) Permittee will be responsible to place temporary fencing along the perimeter of the Property 
to be occupied. District will not be held responsible for any damage or theft to Permittee’s 
property that occurs while Permittee occupies the Property. 

e) Permittee will be responsible for modifications to the fencing along Agnes required to 
provide driving access to the Property.  Permittee is responsible to locate Property corners 
and ensure that any fencing modifications are located within the Property.  Permittee will 
restore perimeter fencing to original condition at completion of the project. 

f) Permittee is responsible to mitigate any impacts caused by Permittee or its agents to the 
existing storm water drainage on and adjacent to the Property.   

g) This Property is located within the floodplain and use of Property is at Permittee’s risk. 

h) Permittee is responsible to install any erosion control measures required to ensure that no soil 
or rock material is tracked onto adjacent public streets by Permittee or its agents from this 
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Property.  

i) Permittee is responsible for securing and monitoring any personal property stored on the 
Property. District shall not be responsible for any damage or theft to Permittee’s property.  

 
2.5 Safety Hazards.  Permittee agrees to immediately report any potential safety hazards or suspicious 

activity observed on the Property to District.  
 

2.6 Insurance.  Permittee agrees to maintain Commercial General Liability Insurance covering Bodily 
Injury and Property Damage on an "occurrence" form in the amount of not less than $1 Million per 
occurrence/$2 Million general aggregate for the protection of the District, its officers, 
commissioners, and employees. Such insurance shall include "Water Environment Services and 
Clackamas County, and their agents, officers, and employees" as additional insureds. 

 
2.7 Certificate of Insurance.  As evidence of the insurance coverage required by this Agreement, 

Permittee shall furnish a Certificate of Insurance to District upon request.  No contract shall be 
effected until the required certificates have been received, approved and accepted by the District.  
The certificate will specify that all insurance-related provisions within the Agreement have been 
complied with.  A renewal certificate will be sent to the District ten (10) days prior to coverage 
expiration.  

 
2.8 Licenses and Certifications.  Permittee agrees to hold all licenses and certifications required by 

District, local, state or federal laws or statutes, ordinances, rules or regulations, for its use during the 
entire term of the Agreement.  

 
2.9 Reservation of Rights. The District reserves all rights of every kind and nature whatsoever in 

connection with use of the Property by Permittee. The District shall have full and unfettered access to 
and use of the Property at any time when Permittee is occupying the Property, regardless of whether 
such access and use conflicts with Permittee’s use of the Property. 
 

2.10 Compliance with Applicable Law. Permittee shall observe and comply with all “Legal 
Requirements,” defined below, that may apply to the Premises, or to the use or manner of uses of the 
Premises. Permittee will pay all costs of compliance with the Legal Requirements.  
 
a) “Legal Requirements” means all applicable present and future federal, state, and local laws, 

ordinances, orders, rules, regulations, codes, and requirements that now or hereafter apply to the 
Property, or any component hereof or any activity conducted thereon, including, but not limited 
to, those pertaining to Environmental Laws and the use and storage of Hazardous Substances (as 
these terms are defined below).  

 
b) “Environmental Laws” means all present or future federal, state, and local laws or regulations 

related to the protection of health or the environment, including the Resource Conservation and 
Recovery Act of 1976 (RCRA) (42 USC § 6901 et seq.), the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 (CERCLA) (42 USC § 9601 et seq.), the 
Toxic Substances Control Act (15 USC § 2601 et seq.), the Federal Water Pollution Control Act 
(the Clean Water Act) (33 USC § 1251 et seq.), the Clean Air Act (42 USC § 7401 et seq.), 
amendments to the foregoing, and any rules and regulations promulgated thereunder.  

 
c) “Hazardous Substances” means any hazardous or toxic substance, material, or waste that is or 

becomes regulated by any local, state, or federal governmental authority, including without 
limitation, any hazardous material, hazardous substance, ultra-hazardous material, toxic waste, 
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toxic substance, pollutant, radioactive material, petroleum product, and PCB, as those and similar 
terms are commonly used or defined by Environmental Laws. 

 
ARTICLE 3 – GENERAL PROVISIONS 
 
3.1.  Revocable at Will. The Permittee’s license to use the Property under this Agreement is non-

exclusive and revocable at will by District, for any reason and in District’s sole discretion, without 
additional notice to the Permittee. The license provided herein conveys no interest in the Property.  

 
3.2  Suspension. If Permittee’s use of the Property interferes with District’s use of the Property for any 

reason, District may suspend Permittee’s use of the Property upon ten (10) days’ notice.  District 
may resume the arrangement and allow Permittee to use the Property moving forward once the 
conflict is no longer present.  

 
3.3 Termination. District may terminate this Agreement at any time by providing notice of revocation 

of the permit granted herein. Either party may, upon thirty (30) day’s written notice to the other 
party, terminate this Agreement for convenience. In addition, District may terminate this Agreement 
at any time District fails to receive appropriation of sufficient funds, as determined by District in its 
sole discretion, to perform under this Agreement. Any termination of this Agreement shall not 
prejudice any rights or obligations accrued to the parties prior to termination. 

 
3.4   Release, Assumption of Risk, and Indemnification.  The Permittee agrees to waive, release, and 

discharge District and Clackamas County (“County”), and their officers, employees, officials, and 
agents, from any and all claims, causes of action, demands, damages, costs, of any nature 
whatsoever, whether known or unknown, arising out of or in any way connected with the use of the 
Property by the Permittee or anyone whom the Permittee has the right to control, except for those 
claims, causes of action, demands, damages, and costs caused by the gross negligence or willful 
misconduct of the District or the County.  

 
 The Permittee understands and appreciates the risks involved in its use of the Property and hereby 

expressly assumes any and all risks arising out of or relating to its use of the Property, whether or not 
specified herein, and understand District and County are not a guarantor of Permittee’s safety.  

 
 The Permittee agrees to indemnify and defend the District and County, and their officers, elected 

officials, agents and employees from and against all costs, losses, damages, claims or actions and all 
expenses incidental to the investigation and defense thereof (including legal and other professional 
fees) arising out of or caused by the errors, omissions, fault, or negligence related to the use of the 
Property of the Permittee or Permittee’s officers, owners, employees, agents, subcontractors, or 
anyone over which Permittee has a right to control.  This indemnification obligation specifically 
includes any costs, damages, claims or actions arising from the disturbance of the landfill site under 
the Property, in violation of the requirements imposed by the Oregon Department of Environmental 
Quality.  

 
However, neither Permittee nor any attorney engaged by Permittee shall defend the claim in the name 
of District or County, purport to act as legal representative of District or County, or settle any claim 
on behalf of District or County, without the approval of the County Counsel’s Office.  District or 
County may assume their own defense and settlement at their election and expense. 

 
3.5 Default.  

a) The following constitute a default under this Agreement: (i) Permittee’s failure to pay any amount 
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required to be paid under this Agreement within 10 days after written notice of such nonpayment 
is given to Permittee; (ii) Permittee’s violation of any term or condition in this Agreement 
following 10 days’ notice and opportunity to cure after written notice of such violation; or (iii) 
Permittee becomes insolvent, makes an assignment for the benefit of creditors, or a receiver is 
appointed for Permittee’s properties.  

b) Upon an event of default, District may exercise any one or more of the remedies set forth in this 
section or any other remedy available under applicable law or contained in this Agreement:  

i. Termination. District may terminate this Agreement by written notice to the Permittee, 
which is effective immediately. 

ii. Removal. District or District’s agent may immediately or at any time thereafter, with or 
without terminating this Agreement, at District’s sole discretion, enter the Property without 
being liable to indictment, prosecution or damages, and may remove any person from the 
Property, to the end that District may have, hold and enjoy the Property.  

iii. Damages. Whether or not District retakes possession of the premises, District may recover 
its damages from Permittee, including without limitation, all lost Use Payments and all 
costs incurred by District in restoring the Property.  

iv. All Other Remedies. The District shall have any remedy available to it in law or equity, 
whether or not specified herein. 
 

c) Each right and remedy provided for in this Agreement is cumulative and is in addition to every 
other right or remedy provided for now or hereafter existing at law or in equity or by statute or 
otherwise. 

 
3.6   Property Condition on Termination. Upon expiration of the Term or earlier termination of this 

Agreement, the Permittee shall deliver the Property to the District in good condition, free and clear 
of all liens and encumbrances other than those existing on the date of this Agreement or not created 
by Permittee, if any.   

 
3.7   Non-Waiver of Governmental Rights.  Subject to the terms and conditions of this Agreement, 

District is specifically not obligating itself with respect to any discretionary action relating to the 
Property including, but not limited to, condemnation, comprehensive planning, rezoning, variances, 
environmental clearances or any other governmental approvals that are or may be required. 

 
3.8   Notice.  Any notice provided for under this Agreement shall be sufficient if in writing and delivered 

personally to the following addressee or deposited in the United States Mail, postage prepaid, 
certified mail, return receipt requested, addressed as follows, or to such other address as the 
receiving party hereafter shall specify in writing with such notice deemed delivered either upon 
actual receipt or three (3) days after deposit in U.S. Mail, whichever shall first occur: 

 
 If to the District:   Water Environment Services 
         150 Beavercreek Road, 4th Floor 
         Oregon City, Oregon 97045 
         ATTN:  
 
 Copy to:      County Counsel 
         c/o Water Environment Services 
         2051 Kaen Road, 2nd Floor 
         Oregon City, Oregon 97045 
         ATTN: Amanda Keller 
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 If to Permittee:   Kiewit Infrastructure West Co. 
         1550 Mike Fahey Street 
         Omaha, NE 68102 
         ATTN: Real Estate Department 
         Email : realestate@kiewit.com 

 
 

3.9 Assignment.  Permittee shall not assign this Agreement, in whole or in part, or any right or 
obligation hereunder, without the prior written approval of the District, which may be granted or 
withheld in its sole and absolute discretion.  District may assign this Agreement at any time and shall 
provide Permittee with notice of such assignment within thirty (30) days of such assignment. 

 
3.10 No Third Party Beneficiaries. The District and Permittee are the only parties to the Agreement and 

are the only parties entitled to enforce its terms. Nothing in the Agreement gives, is intended to give, 
or shall be construed to give or provide any benefit or right, whether directly, indirectly, or 
otherwise, to third persons unless such third persons are individually identified by name herein and 
expressly described as intended beneficiaries of the terms of the Agreement. 

 
3.11 Severability.  If any provision of this Agreement is found to be unconstitutional, illegal or 

unenforceable, this Agreement nevertheless shall remain in full force and effect and the offending 
provision shall be stricken.  The Court or other authorized body finding such provision 
unconstitutional, illegal or unenforceable shall construe this Agreement without such provision to 
give effect to the maximum extent possible the intentions of the parties. 

 
3.12 Integration.  This Agreement contains the entire agreement between the District and the Permittee 

and supersedes all prior written or oral discussions or agreements. 
 
3.13 Amendments.  The District and the Permittee may amend this Agreement at any time only by 

written amendment executed by the District and the Permittee.   
 
3.14 Notice of Cancellation.  There shall be no cancellation, material change, exhaustion of aggregate 

limits or intent not to renew insurance coverage without sixty (60) days written notice by the 
Permittee.  

 
3.15 Oregon Law and Forum. This Agreement, and all rights, obligations, and disputes arising out of it, 

will be governed by and construed in accordance with the laws of the State of Oregon and the 
ordinances of Clackamas County without giving effect to the conflict of law provisions thereof. Any 
claim, action, or suit that arises out of or relates to the performance of this Agreement shall be 
brought and conducted solely and exclusively within the Circuit Court for Clackamas County, for the 
State of Oregon.  Provided, however, that if any such claim, action, or suit must be brought in a 
federal forum, it shall be brought and conducted solely and exclusively within the United States 
District Court for the District of Oregon. 

 
3.16 Waiver. The District and the Permittee shall not be deemed to have waived any breach of this 

Agreement by the other party except by an express waiver in writing.  An express written waiver as 
to one breach shall not be deemed a waiver of any other breach not expressly identified, even though 
the other breach be of the same nature as that waived. 

 
3.17 No Attorney Fees. In the event any arbitration, action or proceeding, including any bankruptcy 

proceeding, is instituted to enforce any term of this Contract, each party shall be responsible for its 
own attorneys’ fees and expenses.   
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3.18 Debt Limitation. This Agreement is expressly subject to the debt limitation set forth in Article XI, 

Section 10, of the Oregon Constitution, and is contingent upon funds being appropriated therefore.  
Any provisions herein which would conflict with law are deemed inoperative to that extent. 

 
3.19 Counterpart Originals.  This Agreement may be executed in several counterparts, each of which 

shall be an original, all of which shall constitute but one and the same instrument. 
 

*Signature Page Follows* 
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Exhibit A 
Tri City WRRF Property 

Tax Lot 22E29 01509 
15941 S Agnes Ave, Oregon City, OR 97045 
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Exhibit B 
Tri City WRRF Property DEQ Agreement for Rossman Landfill 

 



































 

Water Environment Services  
Recording Memo Version 2021 

 

RECORDING MEMO 

☐ New Agreement/Contract 

☐ Amendment/Change/Extension 

☐ Other:  _____________________________________________________________________________ 

 

Originating County Department:               _____________ 

Purchasing for:                    _____________ 

Other party to contract/agreement:               _____________ 

 

Title from Business Meeting Agenda: 

 

 

 

After recording please return to:    

 

 

 

 

 

Clerk to the Board please complete below this line after Board approval         

 

Board Agenda Date:            

 

Agenda Item Number:            
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