
D A N  J O H N S O N  

December 12, 2024 BCC Agenda Date/Item: ______________ 

Board of County Commissioners 
Clackamas County 

Approval of a Revised Resolution Declaring the Public Necessity and purpose for 
Acquisition of Right of Way, Easements and Fee Property and Authorizing Good Faith 
Negotiations and, if necessary, Condemnation Actions for the Thiessen Road Culvert 
Replacement and Kellogg Creek Restoration project. Total Project Value is $1,551,635. 

Funding is through County-approved American Rescue Plan Act funds and County Road 
funds. No County General Funds are involved.

Previous Board 

Action/Review 

07/25/024: Approval of Resolution of Necessity 

12/10/24: Request for Consent 

Performance 

Clackamas 

The project will build a strong infrastructure. 

Counsel Review Yes – Hong Huynh Procurement Review No 

Contact Person Carol Hager Contact Phone 503-742-4674

EXECUTIVE SUMMARY: Exhibits for the Thiessen Road Culvert Replacement and Kellogg 
Creek Restoration Project (“Project”) have been revised due to changes in project design related 
to stream restoration requirements by the environmental resource agencies and identification of 
an existing storm easement at the north side of the culvert. A new resolution is required to 
incorporate the revised acquisition areas.  

The Project will replace an undersized culvert where SE Thiessen Road crosses Kellogg Creek. 
The creek currently passes through a 6-foot diameter round culvert that creates a backwater and 
floods the roadway and private property upstream. The project is expected to replace the existing 
culvert with an arched culvert approximately 16 feet wide and 6 feet tall. The wider archway will 
allow the natural movement of water and sediment in this section of the creek to alleviate 
backwater and allow for fish passage. Both ends of the culvert will be revegetated to restore the 
habitat along the stream in the project area. 

In order to construct the improvements as designed, permanent and temporary easements and 
fee acquisitions will be required.  The Project is expected to impact four (4) properties abutting 
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the Project alignment.   On July 25, 2024, the Board approved Resolution no. 2024-058, that 
declared certain necessity and purposes for rights of way, easements, and fee property, and authorized 
certain actions on certain portions of the Project. Recent design changes have led to a change in 
areas to be acquired, and thus requiring a revised resolution. 
 
The Board has authority to exercise the power of eminent domain under ORS Chapter 203 and 
ORS Chapter 35 to acquire the needed rights of way, easements, and fee property by purchase 
or condemnation proceedings.  In accordance with the procedure set forth in ORS Chapter 35, a 
Resolution of Necessity is required before offers are made for rights of way, easements, and fee 
property.   
 
The Project design team has collected and analyzed data sufficient to choose an alternative and 
advance the design of the Project.  The Project has been planned and located in a manner which 
is most compatible with the greatest public good and which causes the least private injury.  The 
design has progressed through the Department of Transportation and Development (the 
“Department”) project development procedures and the final legal descriptions required for 
acquisition of the needed rights of way and easements from four (4) properties affected by the 
Project are being developed.  
 
The Department shall negotiate in good faith and accordance with all applicable laws, rules, and 
regulations in an attempt to reach agreement as to the amount of Just Compensation owed each 
affected property owner.  To fairly determine the amount of Just Compensation, staff will utilize 
the expertise of authorized real estate appraisers and other such experts.  
 
The resolution directs Department staff to proceed with good faith negotiations for the acquisition 
of the needed property rights and to utilize the expertise of authorized real estate appraisers and 
other such experts to assist in the acquisition process.  The resolution further requires the Director 
of the Department to notify the Board if the exercise of the power of eminent domain becomes 
necessary.  Only after this process is completed does it authorize the Office of County Counsel 
to file a Condemnation Action.  
 

RECOMMENDATION: Staff respectfully recommends that the Board of County Commissioners 

approves the revised Resolution of Necessity and Purpose for the Thiessen Road Culvert 

Replacement and Kellogg Creek Restoration Project, which also rescinds and replaces  

Resolution no. 2024-058, to authorize the acquisition of necessary easements, by good faith 

negotiation if possible, or condemnation, if necessary.  

Respectfully submitted, 
 

Dan Johnson  
 
Dan Johnson 
Director of Transportation & Development  
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Whereas, this matter coming before the Board at this time on _____, 2024 ; and 

Whereas,  the Thiessen Culvert Replacement and Kellogg Creek Restoration Project (“the 

Project”) will replace the existing 6-foot diameter round culvert with an arched culvert approximately 16 feet 

wide and 6 feet tall where Thiessen Road crosses Kellogg Creek and revegetate the habitat at both ends of the 

culvert is consistent with the powers and purposes of County government; and is necessary for public use and 

the continued growth, safety and welfare of the community; and, 

Whereas,  the Board has the responsibility of providing safe transportation routes for commerce, 

convenience and to adequately serve the traveling public. 

Whereas,  the Project has been planned in accordance with appropriate standards for the 

improvement of transportation infrastructure such that property damage is minimized, transportation promoted, 

and travel safeguarded; and 

Whereas,  the Project has been planned and located in a manner which is most compatible with the 

greatest public good and causes the least private injury; and  

Whereas,  the Board has authority under ORS Chapters 35 and 203 to acquire rights of way, 

easements, and fee property by good faith negotiation, agreement, and purchase or by exercise of the power 

of eminent domain with condemnation proceedings; and  

Whereas,  on July 25, 2024, the Board had approved Resolution no. 2024-058, declaring certain 

necessity and purposes of rights of way, easements, and fee property and authorizing certain actions on certain 

portions of the Project; and 

Whereas,  since July 25, 2024, that certain design changes to the Project have led to a 

change in the areas that need to be acquired for the Project; 

Whereas,  that rights of way, and easements within the boundaries described in the attached 

Exhibit(s) A’s for Files 1-4 (the “Exhibits”) are a necessary part of the Project; and 
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NOW THEREFORE, the Clackamas County Board of Commissioners do hereby resolve 
that it is necessary and in the public interest that the County Department of Transportation and Development 

(“the Department”), in connection with this Project, begin the acquisition process, in accordance with all 

applicable laws, rules, and regulations governing such process, for the necessary rights of way, easements, 

and fee property, either through good faith negotiation, agreement, and purchase, or, if necessary, by 

commencement of condemnation proceedings. 

 

IT IS FURTHER RESOLVED THAT: 

 

1. Resolution no. 2024-058, dated July 25, 2024, is hereby repealed in its entirety, and replaced 
with this resolution; and  

 

2. The Department be authorized to, in good faith, attempt to negotiate agreements of just 
compensation with owners of affected property identified in the Exhibits. In so doing, the 
Department is authorized to retain real estate appraisers, negotiators, and other such experts 
deemed necessary to assist staff with the acquisition process; and, 

 

3. If the Director of the Department (the “Director”) determines that changes to the design of the 
Project, unanticipated field conditions, or the need to accommodate uneconomic remnants 
makes it necessary or desirable to modify the rights of way, easements, and fee property 
required for the Project, the Director shall promptly bring before the Board, and the Board shall 
promptly consider a resolution amending the Exhibits; and, 
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4. It is the intention of the Board that the required rights of way, easements, and fee property be 
obtained through good faith negotiation. The Board acknowledges that the exercise of the power 
of eminent domain may be necessary. The Director of the Department shall inform the Board 
when the Director deems eminent domain necessary. Thereafter, the Office of County Counsel 
is authorized to file complaints of condemnation with the circuit court of the County and take 
such other steps as it determines necessary for the immediate possession of required rights of 
way, easements, and fee property and the successful litigation of the condemnation action, 
including the retention of real estate appraisers, experts, and other consultants deemed 
necessary to the successful conclusion of that litigation. 

 

 

 

DATED this _____ day of ____________, 2024 

BOARD OF COUNTY COMMISSIONERS 

 

__________________________________ 

Chair 

 

__________________________________ 

Recording Secretary 




























