DAN JOHNSON
DIRECTOR

CLACKAMAS

COUNTY DEPARTMENT OF TRANSPORTATION AND DEVELOPMENT
DEVELOPMENT SERVICES BUILDING
150 BEAVERCREEK ROAD Orecon City, OR 97045

December 13, 2018

Board of Commissioners
Clackamas County

Members of the Board:

Approval of Local Agency Agreement No. 32579 with Oregon Department of
Transportation for federal fund exchange for Rural Intersection and Curve Warnings

Purpose/ This local agency agreement allows the Oregon Department of Transportation

Outcomes to exchange unspent federal funds for State funds to pay the County to design
and build the Rural Intersection and Curve Warnings project through the State
Funded Local Program as part of the 2017-2021 All Roads Transportation
Safety Program (ARTS).

Dollar Amount | The total project cost is estimated at $1,770,169

and Fiscal Federal share included in the fund exchange is $1,632,449.85 based on a 1:1

Impact fund exchange rate
Road Fund Match (7.78%): $137,719

Funding Oregon Department of Transportation Local Project Program

Source County Road Fund

Duration Completion of Project or ten (10) years following the date of final execution
whichever is first.

Previous BCC Policy Session March 24, 2015

Board Action

Strategic Plan e Ensure safe, healthy and secure communities.

Alignment e Build a strong infrastructure

Contact Joseph Marek, Traffic Safety Program Manager; 503-742-4705

Person

Contract No. 32579

BACKGROUND:

This is a local agency agreement between Clackamas County and the Oregon Department of
Transportation (ODOT) to exchange unspent federal funds for State funds so the County can
design and build the Rural Intersections and Curve Warnings project under ODOT Certification.
This project had been previously identified for ODOT to complete the project, but the County
requested to deliver the project under the State Funded Local Project Program. This safety project
is part of the 2017-2021 ODOT All Roads Transportation Safety Program (ARTS). The goal of this
program is to use a data-driven approach to reduce fatal and serious injury crashes as part of the
Moving Ahead for Progress in the 215 Century Act (MAP-21).

The project includes design and construction of warning signs at 81 intersections, 26 corridors and
all-way stop-control at the intersection of Springwater Road at Harding Road. The project cost is
estimated at $1,770,169 including a County match of $137,719 (7.78%).



County Counsel has reviewed and approved this agreement.

RECOMMENDATION:

Staff respectfully recommends that the Board of County Commissioners approve the attached
Local Agency Agreement with ODOT for the “Rural Intersection and Curve Warnings” project on
the County roads listed in the agreement.

Respectfully submitted,

Joseph F. Marek
Traffic Safety Program Manager



Misc. Contracts and Agreements
No. 32579

LOCAL AGENCY AGREEMENT
State Funded Local Project Program
Rural Intersection and Curve Warnings

THIS AGREEMENT is made and entered into by and between THE STATE OF
OREGON, acting by and through its Department of Transportation, hereinafter referred
to as "State” or “ODOT;” and CLACKAMAS COUNTY, acting by and through its elected
officials, hereinafter referred to as "Agency,” both herein referred to individually or
collectively as “Party” or “Parties.”

RECITALS

1. Agency wishes to exchange unspent federal funds previously allocated to the Project
for state funds, in order to fund the Project using state funding. State has determined
that Agency is eligible for state funds for the work to be performed under this
Agreement through the State Funded Local Project Program. The Parties enter into
this Agreement to exchange these funds, identify the Project that will be funded with
the state funds, and describe the method State will use to reimburse Agency for work
performed on the Project using the state funds, including establishing invoicing
requirements and the proportional reimbursement rate.

2. By the authority granted in Oregon Revised Statute (ORS) 190.110, 366.572 and
366.576, state agencies may enter into cooperative agreements with counties, cities,
and units of local government for the performance of any or all functions and activities
that a party to the Agreement, its officers, or agents have the authority to perform.

3. The roads listed in this Agreement Exhibit A are a part of the county road system
under the jurisdiction and control of Agency.

NOW THEREFORE, the premises being in general as stated in the foregoing Recitals, it
is agreed by and between the Parties hereto as follows:

TERMS OF AGREEMENT

1. State and Agency agree to Agency delivering the Rural Intersection and Curve
Warning project, hereinafter referred to as “Project.” The Project includes design and
construction of intersection warning signs, curve warning signs, chevrons, advisory
speed plaques, and all-way stop-control and flashers. The Project description and
locations are listed in the attached “Exhibit A,” attached hereto and by this reference
made a part hereof.

2. The total Project cost for the work to be performed under this Agreement is estimated
at $1,770,169, which is subject to change. Prior to exchanging funds, the federal share
of the total Project cost is $1,632,449.85.

a. Per the 1:1 fund exchange ratio of state dollars to federal dollars, Agency will

exchange $1,632,449.85 of federal dollars allocated for this Project for
$1,632,449.85 of state dollars.

Key No. 20398
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b. State funds under this Agreement are limited to $1,632,449.85.

3. Upon receipt and approval of Agency’s invoice(s), State shall reimburse Agency
92.2% of eligible, actual costs incurred in carrying out the Project, up to the maximum
amount of state funds committed for the Project.

4. Agency is solely responsible for any and all costs incurred in excess of the state funds
identified in this Agreement. Any unspent state funds will be retained by State and
will not be available for Agency use. State funds transferred to Agency must be used
for the Project.

5. To be eligible for reimbursement, expenditures must comply with the requirements of
Article IX, Section 3a of the Oregon Constitution. Eligible costs are defined as
reasonable and necessary costs incurred by the Agency in performance of the Project.

6. The term of this Agreement will begin upon the date all required signatures are
obtained and will terminate upon completion of the Project and final payment or ten
(10) calendar years following the date of final execution, whichever is sooner.

AGENCY OBLIGATIONS

1. Agency shall perform the work described in TERMS OF AGREEMENT, Parargraph 1
of this Agreement.

2. Americans with Disabilities Act Compliance:

a. Agency shall ensure that the Project, including all sidewalks, curb ramps, and
pedestrian activated signals, is designed, constructed and maintained to comply
with Section 504 of the Rehabilitation Act of 1973 and the Americans with
Disabilities Act of 1990 as amended (together, “ADA”").

b. Agency may follow its own processes or may use ODOT'’s processes for design,
modification, upgrade, or construction of Project sidewalks, curb ramps, and
pedestrian-activated signals, including using the ODOT Highway Design Manual,
ODOT Design Exception process, ODOT Standard Drawings, ODOT Construction
Specifications, providing a temporary pedestrian accessible route plan and current
Curb Ramp Inspection form, available at:

http://www.oregon.qov/ODOT/HWY/CONSTRUCTION/Pages/HwyConstForms1.
aspx;

Additional OoDOT resources are available at
http://www.oregon.qov/ODOT/Engineering/Pages/Accessibility.aspx

ODOT has made its forms, processes, and resources available for Agency’s use
and convenience.

c. Agency assumes sole responsibility for ensuring that the Project complies with the
ADA, including when Agency uses ODOT forms and processes. Agency
2
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acknowledges and agrees that ODOT is under no obligation to review or approve
Project plans or inspect the completed Project to confirm ADA compliance.

d. Agency shall ensure that temporary pedestrian routes are provided through or
around any Project work zone. Any such temporary pedestrian route shall include
directional and informational signs and include accessibility features equal to or
better than the features present in the existing pedestrian route. Agency shall also
ensure that advance notice of any temporary pedestrian route is provided in
accessible format to the public, people with disabilities, and disability organizations
prior to the start of construction, to the greatest extent possible.

e. Agency shall ensure that any portions of the Project under Agency’s maintenance
jurisdiction are maintained in compliance with the ADA throughout the useful life
of the Project. This includes, but is not limited to, Agency ensuring that:

i. Pedestrian access is maintained as required by the ADA,

ii. Any complaints received by Agency identifying sidewalk, curb ramp, or
pedestrian-activated signal safety or access issues are promptly
evaluated and addressed,

iii. Any repairs or removal of obstructions needed to maintain Project
features in compliance with the ADA requirements that were in effect at
the time of Project construction are completed by Agency or abutting
property owner pursuant to applicable local code provisions,

iv. Any future alteration work on Project or Project features during the useful
life of the Project complies with the ADA requirements in effect at the
time the future alteration work is performed, and

v. Applicable permitting and regulatory actions are consistent with ADA
requirements.

f. Maintenance obligations in this section shall survive termination of this Agreement.

3. Except as otherwise provided in Agency Obligations Paragraph 2 above, Agency
agrees that the Project shall be developed in conformance with the applicable
American Association of State Highway and Transportation Officials (AASHTO)
standards, including the current edition of A Policy on Geometric Design of Highways
and Streets.

4. Agency shall submit all of the following items to State’s Project Manager, at Project
completion and prior to final payment:

a. Final Project completion Inspection form No. 734-5063 (completed with State’s
Project Manager);

b. Final Cost;

c. As-Constructed Drawings
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5.

Agency shall present invoices for the eligible, actual costs incurred by Agency on
behalf of the Project directly to State's Project Manager listed in this Agreement for
review and approval. Such invoices shall be in a form identifying the Project, Key
Number, the Agreement number, the Project phase and amount charged to each
(such as preliminary engineering, right of way, and construction), the invoice number,
and will itemize all expenses for which reimbursement is claimed. Invoices shall be
presented for periods greater than one month, based on actual expenses incurred,
and must clearly specify the percentage of completion of the Project. Agency shall
also include with the invoice a Project progress report or summary that describes work
accomplished for the period being invoiced and work expected for the next invoicing
period. Travel expenses will not be reimbursed.

Agency, or its consultant, shall conduct the necessary preliminary engineering and
design work required to produce final plans, specifications and cost estimates in
accordance with current state and federal laws and regulations; obtain all required
permits; be responsible for all utility relocations; advertise for bid proposals; award all
contracts; perform all construction engineering; and make all contractor payments
required to complete the Project.

. Agency or its consultant shall acquire all necessary right of way in accordance with

the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970,
as amended, ORS Chapter 35 and the State Right of Way Manual.

Agency shall comply with all federal, state, and local laws, regulations, executive
orders and ordinances applicable to the work under this Agreement, including, without
limitation, the provisions of ORS 279C.505, 279C.515, 279C.520, 279C.530 and
279B.270 incorporated herein by reference and made a part hereof. Without limiting
the generality of the foregoing, Agency expressly agrees to comply with (i) Title VI of
Civil Rights Act of 1964; (ii) Title V and Section 504 of the Rehabilitation Act of 1973,
(iif) the Americans with Disabilities Act of 1990 and ORS 659A.142; (iv) all regulations
and administrative rules established pursuant to the foregoing laws; and (v) all other
applicable requirements of federal and state civil rights and rehabilitation statutes,
rules and regulations.

Agency shall perform the services under this Agreement as an independent contractor
and shall be exclusively responsible for all costs and expenses related to its
employment of individuals to perform the work under this Agreement including, but not
limited to, retirement contributions, workers compensation, unemployment taxes, and
state and federal income tax withholdings.

10.All employers, including Agency, that employ subject workers who work under this

Agreement in the State of Oregon shall comply with ORS 656.017 and provide the
required Workers’ Compensation coverage unless such employers are exempt under
ORS 656.126. Employers Liability insurance with coverage limits of not less than
$500,000 must be included. Agency shall ensure that each of its subcontractors
complies with these requirements.


http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://landru.leg.state.or.us/ors/279b.html
http://www.usdoj.gov/crt/cor/coord/titlevistat.htm
http://www.usdoj.gov/crt/cor/coord/titlevistat.htm
http://academic.wsc.edu/frc/disable.html
http://www.dol.gov/esa/regs/statutes/ofccp/ada.htm
http://landru.leg.state.or.us/ors/659a.html
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11.Agency shall, at its own expense, maintain, operate, and provide power as needed
upon Project completion at a minimum level that is consistent with normal depreciation
and/or service demand and throughout the useful life of the Project. State and Agency
agree that the useful life of this Project is defined as 20 years. Maintenance and power
responsibilities shall survive any termination of the Project Agreement.

12.Utility relocation or reconstruction may or may not be an eligible Project expense
according to the following standard:

a. The expense is an eligible expense if the owner of the utility facility possesses a
property right for its location on the public right of way.

b. The expense is not an eligible expense if the owner of the utility facility does not
possess a property right for its location, but the facility exists on the public right of
way solely under the permission of the Agency or other road authority, whether
that permission is expressed or implied, and whether written or oral.

13.Agency certifies, at the time this Agreement is executed, that sufficient funds are
available and authorized for expenditure to finance costs of this Agreement within
Agency’s current appropriation or limitation of the current budget. Agency further
agrees that they will only submit invoices to State for reimbursement on work that has
been performed and paid for by Agency as described in this Agreement.

14.To the fullest extent permitted by law, and except ot the extent otherwise prohibited
under ORS 30.140, Agency shall require its contractor(s) and subcontractor(s) that
are not units of local government as defined in ORS 190.003, if any, to indemnify,
defend, save and hold harmless the State of Oregon, Oregon Transportation
Commission and its members, Oregon Department of Transportation and its officers,
employees and agents from and against any and all claims, actions, liabilities,
damages, losses, or expenses, including attorneys’ fees, arising from a tort, as now
or hereafter defined in ORS 30.260 (Claims), to the extent such Claims are caused,
or alleged to be caused by the negligent or willful acts or omissions of Agency's
contractor or any of the officers, agents, employees or subcontractors of the
contractor. It is the specific intention of the Parties that State shall, in all instances,
except to the extent Claims arise from the negligent or willful acts or omissions of the
State, be indemnified from and against all Claims caused or alleged to be caused by
the contractor or subcontractor.

15.Any such indemnification shall also provide that neither Agency's contractor and
subcontractor nor any attorney engaged by Agency's contractor and subcontractor
shall defend any claim in the name of the State of Oregon or any agency of the State
of Oregon, nor purport to act as legal representative of the State of Oregon or any of
its agencies, without the prior written consent of the Oregon Attorney General. The
State of Oregon may, at anytime at its election assume its own defense and settlement
in the event that it determines that Agency's contractor is prohibited from defending
the State of Oregon, or that Agency's contractor is not adequately defending the State
of Oregon's interests, or that an important governmental principle is at issue or that it

5
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is in the best interests of the State of Oregon to do so. The State of Oregon reserves
all rights to pursue claims it may have against Agency's contractor if the State of
Oregon elects to assume its own defense.

16.1f Agency enters into a construction contract for performance of work for the Project,
then Agency will include provisions in that contract requiring its contractor to comply
with the following:

a.

Contractor and Agency shall name State as a third party beneficiary of the resulting
contract.

To the fullest extent permitted by law, and except to the extent otherwise prohibited
under ORS 30.140, Contractor shall indemnify, defend and hold harmless State
from and against all claims, suits, actions, losses, damages, liabilities, costs and
expenses of any nature whatsoever resulting from, arising out of, or relating to the
activities of Contractor or its officers, employees, sub-contractors, or agents under
the resulting contract.

Commercial General Liability. Contractor shall obtain, at Contractor’'s expense,
and keep in effect during the term of the resulting contract, Commercial General
Liability Insurance covering bodily injury and property damage in a form and with
coverages that are satisfactory to State. This insurance shall include personal and
advertising injury liability, products and completed operations. Coverage may be
written in combination with Automobile Liability Insurance (with separate limits).
Coverage shall be written on an occurrence basis. If written in conjunction with
Automobile Liability the combined single limit per occurrence shall not be less than
[ ]$1,000,000 [X] $2,000,000 [ ]| $5,000,000 for each job site or location. Each
annual aggregate limit shall not be less than [_] $1,000,000 [ ] $2,000,000 [X]
$4,000,000 [ ]10,000,000.

Automobile Liability. Contractor shall obtain, at Contractor’'s expense, and keep in
effect during the term of the resulting contract, Commercial Business Automobile
Liability Insurance covering all owned, non-owned, or hired vehicles. This
coverage may be written in combination with the Commercial General Liability
Insurance (with separate limits). Combined single limit per occurrence shall not be
less than $1,000,000.

Additional Insured Endorsement. The liability insurance coverage, except
Professional Liability, Errors and Omissions, or Workers’ Compensation, if
included, required for performance of the resulting contract will include State and
its divisions, officers and employees as Additional Insured but only with respect to
the Contractor’s activities to be performed under the resulting contract. Coverage
shall be primary and non-contributory with any other insurance and self-insurance.

Notice of Cancellation or Change. There shall be no cancellation, material change,

potential exhaustion of aggregate limits or non-renewal of insurance coverage(s)

without thirty (30) days written notice from the Contractor or its insurer(s) to State.

Any failure to comply with the reporting provisions of this clause shall constitute a
6
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material breach of the resulting contract and shall be grounds for immediate
termination of the resulting contract and this Agreement.

17.Agency acknowledges and agrees that State, the Oregon Secretary of State's Office,
and their duly authorized representatives shall have access to the books, documents,
papers, and records of Agency which are directly pertinent to the specific Agreement
for the purpose of making audit, examination, excerpts, and transcripts during the
course of the Project and for a period of six (6) years after final payment. Copies of
applicable records shall be made available upon request. Payment for costs of copies
is reimbursable by State.

18. Agency certifies and represents that the individual(s) signing this Agreement has been
authorized to enter into and execute this Agreement on behalf of Agency, under the
direction or approval of its governing body, commission, board, officers, members or
representatives, and to legally bind Agency.

19.Agency’s Project Manager for this Agreement is Joseph Marek, 150 Beavercreek
Road, Oregon City, OR 97045, (503)742-4705, JoeM@co.clackamas.or.us, or
assigned designee upon individual's absence. Agency shall notify the other Party in
writing of any contact information changes during the term of this Agreement.

STATE OBLIGATIONS

1. In consideration for the services performed under this Agreement, State shall
reimburse Agency 92.2% of eligible costs incurred in carrying out the Project up to the
maximum amount of state funds committed for the Project in Terms of Agreement,
Paragraph 2 of this Agreement. Reimbursements shall be made by State within forty-
five (45) days of State’s approval of a request for reimbursement from Agency, except
that final payment will be withheld until the State’s Project Manager has completed
final project inspection and project acceptance.

2. State shall provide the following items to Agency’s Project Manager no later than 30
days after execution of this Agreement:

a. Scoping Notes; and
b. Any other project specific information gathered during the scoping and selection
process

3. State’s Project Manager will arrange for a final project inspection upon notification
from Agency of Project completion, to confirm project completeness and fulfillment of
Agreement obligations, prior to final payment.

4. If Project includes traffic signal improvements on or along a State Highway, traffic
signal timing shall be the responsibility of State, unless there is an agreement that
specifically allows Agency to perform that function. Consistent with Agency
Obligations Paragraph 2 State shall:
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a.

Ensure its Region Electrical Crew, at Project expense, perform the signal
equipment environmental testing and perform the signal field testing and turn on,

Retain the right of review of the traffic signal timing for signals on state highways,
or those which State maintains, and shall reserve the right to request adjustments
when needed,

Notify the local jurisdiction whenever timing changes that affect the operation of
local street connections to the state highway are scheduled. All modifications shall
follow guidelines set forth in the current Manual on Uniform Traffic Control Devices,
and the current ODOT State Traffic Signal Policy and Guidelines,

Upon completion of the Project, maintain the pavement surrounding the vehicle
detector loops installed in the State highway in such a manner as to provide
adequate protection for said detector loops and at State’s expense,

Maintain the pavement markings and signing installed on the State highway in
accordance with current ODOT standards, and

Where Agency has an agreement with State to modify signal timing and the
Agency modifies timing to add railroad or emergency vehicle preemption, bus
priority, or other changes that affect vehicle or pedestrian clearances, or operation
of the state highway, Agency shall promptly report such modifications to State’s
Region Traffic Engineer. Any such timing modification shall comply with the ADA
and Agency Obligations Paragraph 2.

5. State’s Project Manager for this Agreement is Mahasti Hastings, Local Agency
Liaison, 123 NW Flanders St., Portland, OR 97209, (503)731-8595 or assigned
designee upon individual's absence. State shall notify the other Party in writing of any
contact information changes during the term of this Agreement.

GENERAL PROVISIONS

1. This Agreement may be terminated by mutual consent of both Parties.

2. State may terminate this Agreement effective upon delivery of written notice to
Agency, or at such later date as may be established by State, under any of the
following conditions:

a.

b.

If Agency fails to provide services called for by this Agreement within the time
specified herein or any extension thereof.

If Agency fails to perform any of the other provisions of this Agreement or so fails
8
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3.

to pursue the work as to endanger performance of this Agreement in accordance
with its terms, and after receipt of written notice from State fails to correct such
failures within ten (10) days or such longer period as State may authorize.

c. If Agency fails to provide payment of its share of the cost of the Project.

d. If State fails to receive funding, appropriations, limitations or other expenditure
authority sufficient to allow State, in the exercise of its reasonable administrative
discretion, to continue to make payments for performance of this Agreement.

e. Iffederal or state laws, regulations or guidelines are modified or interpreted in such
a way that either the work under this Agreement is prohibited or if State is
prohibited from paying for such work from the planned funding source.

If State terminates this Agreement for the reasons described in General Provisions
2(a) or (b) above, Agency must reimburse State for all state funds expended. If Agency
fails to reimburse State, State may withhold Agency’s proportional share of State
Highway Fund distribution necessary to reimburse State for costs incurred by such
Agency breach.

Any termination of this Agreement shall not prejudice any rights or obligations accrued
to the Parties prior to termination.

If any third party makes any claim or brings any action, suit or proceeding alleging a
tort as now or hereafter defined in ORS 30.260 ("Third Party Claim") against State or
Agency with respect to which the other Party may have liability, the notified Party must
promptly notify the other Party in writing of the Third Party Claim and deliver to the
other Party a copy of the claim, process, and all legal pleadings with respect to the
Third Party Claim. Each Party is entitled to participate in the defense of a Third Party
Claim, and to defend a Third Party Claim with counsel of its own choosing. Receipt by
a Party of the notice and copies required in this paragraph and meaningful opportunity
for the Party to participate in the investigation, defense and settlement of the Third
Party Claim with counsel of its own choosing are conditions precedent to that Party's
liability with respect to the Third Party Claim.

With respect to a Third Party Claim for which State is jointly liable with Agency (or
would be if joined in the Third Party Claim), State shall contribute to the amount of
expenses (including attorneys' fees), judgments, fines and amounts paid in settlement
actually and reasonably incurred and paid or payable by Agency in such proportion as
is appropriate to reflect the relative fault of State on the one hand and of Agency on
the other hand in connection with the events which resulted in such expenses,
judgments, fines or settlement amounts, as well as any other relevant equitable
considerations. The relative fault of State on the one hand and of Agency on the other
hand shall be determined by reference to, among other things, the Parties' relative
intent, knowledge, access to information and opportunity to correct or prevent the
circumstances resulting in such expenses, judgments, fines or settlement amounts.
State’s contribution amount in any instance is capped to the same extent it would have
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been capped under Oregon law, including the Oregon Tort Claims Act, ORS 30.260
to 30.300, if State had sole liability in the proceeding.

7. With respect to a Third Party Claim for which Agency is jointly liable with State (or
would be if joined in the Third Party Claim), Agency shall contribute to the amount of
expenses (including attorneys' fees), judgments, fines and amounts paid in settlement
actually and reasonably incurred and paid or payable by State in such proportion as
is appropriate to reflect the relative fault of Agency on the one hand and of State on
the other hand in connection with the events which resulted in such expenses,
judgments, fines or settlement amounts, as well as any other relevant equitable
considerations. The relative fault of Agency on the one hand and of State on the other
hand shall be determined by reference to, among other things, the Parties' relative
intent, knowledge, access to information and opportunity to correct or prevent the
circumstances resulting in such expenses, judgments, fines or settlement amounts.
Agency's contribution amount in any instance is capped to the same extent it would
have been capped under Oregon law, including the Oregon Tort Claims Act, ORS
30.260 to 30.300, if it had sole liability in the proceeding.

8. The Parties shall attempt in good faith to resolve any dispute arising out of this
Agreement. In addition, the Parties may agree to utilize a jointly selected mediator or
arbitrator (for non-binding arbitration) to resolve the dispute short of litigation.

9. State and Agency are the only Parties to this Agreement and, as such, are the only
Parties entitled to enforce its terms. Nothing in this Agreement gives or shall be
construed to give or provide any benefit, direct, indirect or otherwise to third persons
unless such third persons are expressly identified by name and specifically described
as intended to be beneficiaries of its terms.

10.This Agreement may be executed in several counterparts (facsimile or otherwise) all
of which when taken together shall constitute one agreement binding on all Parties,
notwithstanding that all Parties are not signatories to the same counterpart. Each copy
of this Agreement so executed shall constitute an original.

11.This Agreement and attached exhibits constitute the entire agreement between the
Parties on the subject matter hereof. There are no understandings, agreements, or
representations, oral or written, not specified herein regarding this Agreement. No
waiver, consent, modification or change of terms of this Agreement shall bind either
party unless in writing and signed by both Parties and all necessary approvals have
been obtained. Such waiver, consent, modification, or change, if made, shall be
effective only in the specific instance and for the specific purpose given. The failure of
either Party to enforce any provision of this Agreement shall not constitute a waiver by
that Party of that or any other provision.

THE PARTIES, by execution of this Agreement, hereby acknowledge that their signing
representatives have read this Agreement, understand it, and agree to be bound by its
terms and conditions.

10
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This Project is in the 2018-2021 Statewide Transportation Improvement Program (STIP),
(Key #20398) that was adopted by the Oregon Transportation Commission on July 20,
2017 (or subsequently by amendment to the STIP).

Signature Page to Follow
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CLACKAMAS COUNTY, by and through ~ STATE OF OREGON, by and through

its elected officials its Department of Transportation
By By

Highway Division Administrator
Date

Date
By

APPROVAL RECOMMENDED
Date

By

LEGAL REVIEW APPROVAL (If required Region 1 Manager
in Agency’s process)
Date

By
Agency Counsel

APPROVED AS TO LEGAL

Date SUFFICIENCY

Agency Contact: By_Rachel Bertoni

Joseph Marek Assistant Attorney General (If Over

150 Beavercreek Road $150,000)

Oregon City, OR 97045

(503)742-4705 Date via email dated November 6, 2018

Joem@co.clackamas.or.us

State Contact:

Mahasti Hastings, LAL

123 NW Flanders St.

Portland, OR 97209

(503)731-8595
Mahasti.v.hastings@odot.state.or.us
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EXHIBIT A — Project Location Map
The Project will design and install intersection warning signs at the intersections in
Clackamas County listed below.

CLACKAMAS COUNTY

e Amisigger at Judd
Kamrath at Carus
Airport at Miley
Kelso at Amisigger
Bakers Ferry at Harding
Kelso at Richey
Barlow at Arndt
Kelso at Tickle Creek
Barlow at Knights Bridge
Kelso at 312th
Barlow at Lone Elder
Kelso at Orient
Barlow at Barnards/Whiskey Hill
Leland at Leslie
Barlow at Meridian
Leland at New Era
Barlow at Elisha
Maple Lane at Ferguson
Barlow at Dryland
Meridian at Whiskey Hill
Beavercreek at Windy City/Unger
Meridian at Sconce
Beavercreek at Upper Highland
Meridian at Elliot Prairie
Beavercreek at Larkin
Orient at Bobby Bruce
Beavercreek at Lower Highland
Orient at Compton
Beavercreek at Carus
Orient at Revenue
Beavercreek at Ferguson
Redland at Ridge
Beavercreek at Kamrath/Leland
Redland at Hinkle
Canby-Marquam Hwy at Barnards
Redland at Henrici
Canby-Marquam Hwy at Heinz
Redland at Fischers Mill
Canby-Marquam Hwy at Gribble

13
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Redland at Fieldstone
Canby-Marquam Hwy at Macksburg
Redland at Bradley
Canby-Marquam Hwy at Lone Elder
Redland at Ferguson

Central Point at Mulino

Redland at Holly

Central Point at Township
Redland at Springwater

Central Point at Carus
Springwater at Clackamas River
Central Point at New Era
Springwater at Hattan

Dryland at Heinz

Springwater at Bakers

Dryland at Macksburg
Springwater at Strowbridge
Dryland at Harms

Springwater at Hayden

Eagle Creek at Currin
Springwater at Metzler Park.
Eagle Creek at Duus
Springwater at Harding

Eagle Creek at River Mill
Stafford at Homesteader
Firwood at Bornstedt

Stafford at 65th

Fischers Mill at Deininger
Stafford at Schatz

Fischers Hill at Mattoon

Stafford at Newland

Fischers Mill at Hattan

Stafford at Mountain

Grahams Ferry at Tooze
Stafford at Johnson

Gronlund at Hattan

Stafford at Childs

Henrici at Ferguson

Union Mills at Windy City/Marshall
Hoffman at Petes Mtn

Wildcat Mountain at Eagle Fern
Wilsonville Road at Ladd Hill road



Agency/State
Agreement No. 32579

The Project will design and install curve warning signs, including chevrons and advisory
speed plaques in the following areas.

CLACKAMAS COUNTY — 26 roadways
e Advance Rd: MP 0 - MP 2.63
Amisigger Rd: MP 0 - MP 2.41
Bakers Ferry Rd: MP 0 - MP 3.98
Barlow Trail Rd: MP 0 - MP 6.73
Barlow Rd: MP 0 - MP 11.21
Central Point Rd: MP 0 - MP 6.22
Clackamas River Dr: MP 0 - MP 5.5
Dryland Rd: MP 0.53 - MP 7.56
Eaden Rd: MP 0 - MP 4.17
Eagle Creek Rd: MP 0 - MP 3.99
Firwood Rd: MP 0 - MP 3.31
Fischers Mill Rd: MP 0 - MP 3.95
Gronlund Rd: MP 0 - MP 1.12
Hattan Rd: MP 0- MP 3.32
Henrici Rd: MP O - MP 5.77
Hoffman Rd: MP 0 - MP 0.78
Kamrath Rd: MP 0 - MP 1.63
Lolo Pass Rd: MP 0 - MP 4.23
Maplelane Rd: MP 0 - MP 2.67
Meridian Rd: MP O - MP 9.58
Mountain Rd: MP O - MP 4.43
Orient Dr: MP 0.60 - MP 4.46
Redland Rd: MP 0 - MP 12.17
Schaeffer Rd: MP 0 - MP 2.13
Stafford Rd: MP 0 - MP 6.54
Ten Eyck Rd: MP 0.00 - MP 3.48

The Project will design and install all-way stop-control including flashing beacons on S
Springwater Rd at S Harding.
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DAN JOHNSON
DIRECTOR

CLACKAMAS

COUNTY DEPARTMENT OF TRANSPORTATION AND DEVELOPMENT

DEVELOPMENT SERVICES BUILDING
150 BEAVERCREEK ROAD ORrecon City, OR 97045

Board of County Commissioners
Clackamas County

Members of the Board:

Approval of a Contract with Quincy Engineering, Inc. for the
Bull Run Bridge (Bull Run Rd) Bridge TS&L

Purpose/Outcomes | This contract will provide engineering services for preliminary roadway and
structural alternatives, cost estimates to construct each proposed
alternative, identification all necessary environmental permits, and
identification of right-of-way and easement acquisitions with an overall
estimate for acquisitions for the replacement of the Bull Run River (Bull
Run Rd) Bridge. The deliverable product will be a Type, Size, and Location
(TS&L) Report.

Dollar Amount and
Fiscal Impact Contract value is $297,545.96

Funding Source 215-7432-02101-481180-22267

County Road Funds; if future federal funding is obtained an amendment for
final road and bridge design and construction will be requested.

Duration Contract execution through June 30, 2019

Previous Board None

Action

Strategic Plan This project will provide strong infrastructure and ensure safe communities
Alignment by maintaining the County’s existing road infrastructure.

Contact Person Jonathan Hangartner, Project Manager 503-742-4649

Background:
The transportation challenge addressed by this project is the deterioration of the 124-year-old Bull Run

Bridge, a critical transportation system link for the Portland water system providing water to over one
million people, for emergency response, for maintenance of the timber industry, and for residents of
an isolated area of Clackamas County. Although the bridge is not currently load restricted, Clackamas
County believes that it will be within several years due to the continuing deterioration of the bridge.
When that occurs, access for the water system, for emergency response and for timber harvest will
be cut off or greatly reduced.

The statement of work includes providing project management, public involvement, surveying,
preliminary engineering, and preliminary right-of-way and environmental services for Bull Run River
(Bull Run Rd) Bridge Type, Size and Location (TS&L) Project. Also, the work covered by this contract
includes the preparation of preliminary design reports, alternative plans, cost estimates for design and
construction, public involvement efforts, and other related materials required in order to apply for future
grants, identify the final design scope of the project, and create a more detailed project budget.

p. 503.742.4400 F. 503.742.4272 WWW.CLACKAMAS.US



Procurement Process:

This project was advertised in accordance with ORS and LCRB Rules on August 21, 2018. Proposals
were opened on September 18, 2018. The County received two Proposals: Harper Houf Peterson &
Righellis and Quincy Engineering, Inc. An Evaluation committee was assembled consisting of County
staff. After evaluations of proposals Quincy Engineering, Inc. was determined to be the highest ranking
and qualified proposer. Upon Contract award, the final statement of work was negotiated and finalized.
Project fees were negotiated and based upon existing Oregon Department of Transportation (“ODOT”)
Negotiated Billing Rates.

This contract has been reviewed and approved by County Counsel.

Recommendation:

Staff respectfully recommends that the Board approve and execute the Engineering and Related
Services Contract with Quincy Engineering, Inc. for the Bull Run Bridge (Bull Run Rd) Bridge TS&L
project. The Contract amount not to exceed is $297,545.96.

Sincerely,

Dan Johnson, Director

Placed on the BCC Agenda by Procurement and Contract Services




RFP 22267-01

ENGINEERING AND RELATED SERVICES CONTRACT
Contract Number: #2018-77

Project Title: Bull Run River (Bull Run Rd) Bridge County Project Number: 22267 /
TS&L Report #2018-77

Project Location: Clackamas County Associated RFP Number: #2018-77
Federal Aid Number: N/A DBE Goal: 0 (see Exhibit E)

Total Not-to-Exceed (“NTE”) amount for this Contract. This total includes: a) all

allowable costs and expenses, profit, and fixed-fee amount, if any; and b) $ 297,545.96
$49,320.10 for contingency tasks, each of which must be separately authorized

by County.

This Contract is between Clackamas County, hereafter called “County” and Quincy Engineering,
Inc., a California corporation, hereafter called “Consultant.” County and Consultant together are
also referred to as “Parties” and individually referred to as “Party.” The primary contacts for this
Contract are identified in Exhibit J, Contact Information and Key Persons.

This Contract includes Federal Highway Administration (“FHWA”) funding coordinated through
the Oregon Department of Transportation (“ODOT”). See Section 18 - Compliance with
Applicable Law.

For purposes of this Contract:

a) “business days” means calendar days, excluding Saturdays, Sundays and all State of
Oregon recognized holidays;

b) “calendar days” means any day appearing on the calendar, whether a weekday, weekend
day, national holiday, State of Oregon holiday or other day;

c) “Engineering” Services means architectural, engineering, photogrammetric mapping,
transportation planning or land surveying services that must be procured using
qualifications based selection procedures [see ORS 279C.100 and ORS 279C.110]; and

d) “Related Services” has the meaning provided in ORS 279C.100.

TERMS AND CONDITIONS

Contract Effective Date and Term. This Contract is effective on the date it has been signed by
the parties and all required approvals have been obtained. No work or compensation under the
Contract is authorized until notice to proceed has been issued in writing (email acceptable) by

the County. Unless otherwise amended or terminated, this Contract shall expire June 30, 2019.

2. Statement of Work. Consultant shall perform all Services and deliver all deliverables as
described in Exhibit A, Statement of Work (the “Services”). The required schedule for
performance under the Contract is specified in the Statement of Work.

3. Compensation. The maximum NTE amount, which includes the total of all allowable and
reimbursable costs and expenses (and contingency tasks, if any) payable to Consultant under
this Contract, is set forth in the table above and detailed further in Exhibit B, Compensation.
County reserves the right, in its sole discretion, to amend this Contract to increase this amount
for additional Services within the scope of the procurement. If this Contract was awarded as a
Direct Appointment, amendments to increase the maximum amount payable are subject to
limitations and additional requirements as set forth in applicable Federal, State and local laws.



The payment methodology and basis for payment to Consultant is described in Exhibit B,
Compensation. Consultant and any subconsultants are subject to the requirements and
limitations of 48 CFR Part 31 - Contract Cost Principles and Procedures.

4, Contract Exhibits. This Contract includes the following exhibits, each of which is
incorporated into this Contract as though fully set forth herein:

Exhibit A - Statement of Work

Exhibit B - Compensation

Exhibit C - Insurance

Exhibit D - Title VI Non-Discrimination Provisions

Exhibit E - Disadvantaged Business Enterprise (“DBE”) Provisions
Exhibit F -Special Terms & Conditions

Exhibit G - RESERVED

Exhibit H- RESERVED

Exhibit | - Errors & Omissions (‘E&QO”) Claims Process

Exhibit J - Contact Information and Key Persons

5. Order of Precedence. Unless a different order is required by law, this Contract shall be
interpreted in the following order of precedence: this Contract (including all amendments, if any)
less all Exhibits, attachments and other documents/information incorporated into this Contract,
then the Statement of Work and Payment Schedule, then all other Exhibits, then any other
attachments or documents/information incorporated into this Contract by reference.

6. Independent Contractor; Conflict of Interest; Responsibility for Taxes and Withholding;
Consultant Oversight.

a. Consultant, by its signature on the Contract, certifies that it is an independent contractor as
defined in ORS 670.600 and as described in IRS Publication 1779, which is available at
the following link: https://www.irs.gov/publ/irs-pdf/p1779.pdf. Consultant shall perform all
required Services as an independent contractor. Although County reserves the right (i) to
determine the delivery schedule (as mutually acceptable to County and Consultant) for the
Services to be performed and (ii) to evaluate the quality of the completed performance,
County cannot and will not control the means or manner of Consultant's performance.
Consultant is responsible for determining the appropriate means and manner of
performing the Services. Consultant is not an "officer", "employee”, or "agent" of County,
as those terms are used in ORS 30.265.

b. Consultant, by its signature on the Contract, certifies that: (i) Consultant and, to the best of
its information, knowledge and belief, its Associates have made any disclosures required
under the COI Disclosure Form (available at:
https://www.oregon.gov/ODOT/Business/Procurement/DocsLPA/COI LPA.docx) or any
applicable law; and (ii) if a conflict of interest is discovered during the term of the
Contract, Consultant shall timely submit a COI Disclosure Form to County disclosing the
conflict(s).

c. Consultant shall be responsible for all Federal or State of Oregon (“State”) taxes applicable
to compensation or payments paid to Consultant under the Contract and, unless
Consultant is subject to backup withholding, County will not withhold from such
compensation or payments any amount(s) to cover Consultant's Federal or State tax
obligations. Throughout the duration of the Contract, Consultant shall submit an updated
W-9 form (https://www.irs.gov/pub/irs-pdf/fw9.pdf) to County whenever Consultant’s
backup withholding status or any other information changes. Consultant is not eligible for
any social security, unemployment insurance or workers' compensation benefits from



https://www.irs.gov/pub/irs-pdf/p1779.pdf
https://www.oregon.gov/ODOT/Business/Procurement/Pages/LPA.aspx
https://www.irs.gov/pub/irs-pdf/fw9.pdf

7.

a.

b.

C.

8.
0.

compensation or payments paid to Consultant under the Contract, except as a
self-employed individual.

Consultant shall not be responsible for or have control over the means, manner, methods
or techniques required of or used by other consultants or contractors under contract with
County, unless otherwise expressly agreed to in writing by the Parties. The Parties agree,
however, that these Section 6.d. provisions do not in any way revise or adjust Consultant’s
professional responsibility to report to County any information that comes to Consultant’s
attention (during performance of this Contract) pertaining to a project, or to performance by
other consultants or contractors on a project, that would adversely affect County or a
particular project.

Subcontracts and Assignment; Successors and Assigns

Consultant shall obtain County's written consent prior to entering into any subcontracts for
any of the Services required by the Contract, or in any manner assigning, selling or
transferring any of its rights or interest under the Contract or delegate any of its duties or
performance under the Contract. In addition to any other provisions County may require,
Consultant shall include, in any permitted subcontract under the Contract, contractual
provisions that shall require any subcontractor (which may also be referred to as
“subconsultant”) to comply with Sections 9, 10, 11, 12, 13, 16, 17,18,19, 23, 27 and 29 of
these Contract provisions, the limitations of Exhibit B - Compensation, Exhibit D - Title VI
Nondiscrimination Provisions, and the requirements and sanctions of ORS Chapter 656,
Workers’ Compensation, in the performance of the subcontractor’'s Services on the project
that is the subject of the Contract, as if the subcontractor were the Consultant. County’s
consent to any subcontract shall not relieve Consultant of any of its duties or obligations
under the Contract, including with respect to any Services, whether performed or to be
performed by Consultant or a subcontractor.

The provisions of the Contract shall be binding upon and shall inure to the benefit of the
Parties hereto, and their respective successors and permitted assigns, if any.

Any purported assignment, delegation or disposition in violation of subsection “a.” above is
void.

Third Party Beneficiaries. There are no third-party beneficiaries of the Contract.

Representations and Warranties. Consultant represents and warrants to County that (i)

Consultant has the power and authority to enter into and perform the Contract, (ii) the Contract,
when executed and delivered is a valid and binding obligation of Consultant, enforceable in
accordance with its terms, (iii) the Services under the Contract will be performed in accordance
with the professional standard of care set forth in Section 10 below; (iv) Consultant is duly
licensed to perform the Services, and if there is no licensing requirement for the profession or
Services, is duly qualified and professionally competent to perform the Services; and (v)
Consultant is an experienced firm having the skill, legal capacity, professional ability and
resources necessary to perform all the Services required under the Contract. The warranties set
forth in this Section are in addition to, and not in lieu of, any other warranties provided.

10. Professional Standard of Care; Responsibility of Consultant; Design Within Funding Limit

a.

Professional Standard of Care.

Consultant shall perform all Services under the Contract in accordance with the degree of
skill and care ordinarily used by competent practitioners of the same professional
discipline when performing similar services under similar circumstances, taking into
consideration the contemporary state of the practice and the project conditions.

b. Responsibility of Consultant.



C.

project:

11.

a.

b.

(i) Consultant shall be responsible for the professional quality, technical accuracy, and
coordination of all designs, drawings, specifications, and other Services furnished by
Consultant under the Contract. Consultant shall, without additional compensation,
correct or revise any errors or deficiencies in its designs, drawings, specifications and
other Services.

(i) County’s review, approval or acceptance of, or payment for, the Services required
under the Contract shall not be construed to operate as a waiver of any rights under
the Contract or of any cause of action arising out of the performance of the Contract,
and Consultant shall be and remain liable to County in accordance with applicable law
for all damages to County caused by Consultant’s negligent performance of any of the
Services furnished under the Contract or negligent failure to perform any of the
Services under the Contract.

(iii) The rights and remedies of County provided for under the Contract are in addition to
any other rights and remedies provided by law.

(iv) If Consultant is comprised of more than one legal entity (for example, a joint-venture or
partnership), each such entity shall be jointly and severally liable under the Contract.

Design Within Funding Limit.

When the Services under the Contract include preparation of design plans for the

(i) Consultant shall accomplish the design Services required under the Contract so as to
permit construction of the project within County’s budget for construction. County’s
budget for construction of the project is to be determined. Consultant shall promptly
advise County’s Contract Administrator if it finds that the project being designed will
exceed or is likely to exceed the funding limitations and it is unable to design a usable
project within these limitations. Upon receipt of such information, the Contract
Administrator will review Consultant’s revised estimate of construction cost. County
may, if it determines that the estimated construction contract price set forth in this
Section is so low that award of a construction contract not in excess of such estimate is
improbable, authorize a change in scope or materials as required to reduce the
estimated construction cost to an amount within the estimated construction contract
price set forth in this Section, or County may adjust such estimated construction
contract price.

Ownership of Work Product

Definitions. The following terms have the meanings set forth below:

(i) “Consultant Intellectual Property” means any intellectual property owned by Consultant
and developed independently from the Contract.

(i) “Third Party Intellectual Property” means any intellectual property owned by parties
other than County or Consultant.

(iii) “Work Product” means every invention, discovery, work of authorship, trade secret or
other tangible or intangible item, and all intellectual property rights therein, that
Consultant is required to deliver to County pursuant to the Contract.

Work Product. All Work Product created by Consultant pursuant to the Contract, including

derivative works and compilations, and whether or not such Work Product is considered a

“work made for hire,” shall be the exclusive property of County. County and Consultant

agree that Work Product that constitutes original works of authorship (the “Original Work

Product”) is “work made for hire” of which County is the author within the meaning of the

United States Copyright Act. If for any reason Original Work Product created pursuant to

the Contract is not “work made for hire,” Consultant hereby irrevocably assigns to County

any and all of its rights, title, and interest in all Original Work Product created pursuant to
the Contract, whether arising from copyright, patent, trademark, trade secret, or any other

State or Federal intellectual property law or doctrine. Upon County’s reasonable request,



Consultant shall execute such further documents and instruments necessary to fully vest
such rights in Original Work Product in County. Consultant forever waives any and all
rights relating to Original Work Product created pursuant to the Contract, including without
limitation, any and all rights arising under 17 USC §106A or any other rights of
identification of authorship or rights of approval, restriction or limitation on use or
subsequent modifications. However, see Sections 11.c and 11.d immediately below, for
provisions applicable to Consultant Intellectual Property, Third Party Intellectual Property,
Consultant Intellectual Property derivative works and Third Party Intellectual Property
derivative works.

c. Consultant and Third Party Intellectual Property. In the event that any Work Product is
Consultant Intellectual Property or Third Party Intellectual Property (Consultant Intellectual
Property or Third Party Intellectual Property that is applicable to the Services being
performed by Consultant under the Contract or included in Work Product deliverable to
County under the Contract), or in the event any Consultant Intellectual Property or Third
Party Intellectual Property is needed by County to reasonably enjoy and use any Work
Product, Consultant hereby agrees that it will grant to, or obtain for, the County an
irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license to use,
reproduce, prepare derivative works based upon, distribute copies of, perform and display
Consultant Intellectual Property and or Third Party Intellectual Property, including the right
of County to authorize contractors, consultants and others to do the same on County’s
behalf. This obligation of the Consultant does not apply to a situation involving a third
party who enters a license agreement directly with the County. At the request of
Consultant, County shall take reasonable steps to protect the confidentiality and
proprietary interests of Consultant in any Consultant Intellectual Property licensed under
this Section, within the limits of the Oregon Public Records Law (ORS 192.410 through
192.505) and the Oregon Uniform Trade Secrets Act (ORS 646.461 to 646.475).

d. Consultant and Third Party Intellectual Property-Derivative Work. In the event that Work
Product created by Consultant under the Contract is a derivative work based on
Consultant Intellectual Property or Third Party Intellectual Property, or is a compilation that
includes Consultant Intellectual Property or Third Party Intellectual Property, Consultant
hereby agrees to grant to, or obtain for, County an irrevocable, non-exclusive, non-
transferable, perpetual, royalty-free license to use, reproduce, prepare derivative works
based upon, distribute copies of, perform and display the pre-existing elements of
Consultant Intellectual Property or Third Party Intellectual Property employed in the Work
Product, including the right of County to authorize others to do the same on County’s
behalf.

e. Consultant Use of Work Product. Notwithstanding anything to the contrary in this Section
11, Consultant may refer to the Work Product in its brochures or other literature that
Consultant utilizes for advertising purposes and, unless specified otherwise in Exhibit A -
Statement of Work, County hereby grants to Consultant a non-exclusive, non-transferable,
royalty-free license to use, reproduce, prepare derivative works based upon, distribute
copies of, perform and display County-owned Work Product on other unrelated projects,
except for any “Confidential Information” protected from disclosure under the provisions of
Section 12 below, pertaining to Confidentiality and Non-Disclosure.

12. Confidentiality and Non-Disclosure. Consultant and its subcontractors, and their respective
employees and agents, shall keep confidential all information, in whatever form, produced,
prepared, observed or received to the extent that such information is designated as confidential
by the County, by law, or by this Contract. In the event Consultant is required to disclose
Confidential Information pursuant to a subpoena or other legal process, Consultant shall
immediately notify County of such subpoena or other legal process, provide County with copies
of any subpoena, other legal process and any other written materials supporting the subpoena



or other legal process, and otherwise cooperate with County in the event County decides to
oppose the disclosure of the Confidential Information. In the event County decides not to
oppose such subpoena or other legal process or County’s decision to oppose the subpoena or
legal process has not been successful, Consultant shall be excused from the confidentiality
provisions of this Section, to the extent necessary to meet the requirements of the subpoena or
other legal process controlling the required disclosure.

13.

a.

Indemnity

Claims for Other Than Professional Liability. Consultant shall indemnify, defend, save,
and hold harmless the County, State of Oregon, the OTC and ODOT, and their
respective officers, members, agents and employees from any and all claims, suits,
actions, losses, liabilities, damages, costs and expenses, including attorney fees, of
whatsoever nature, resulting from or arising out of the acts or omissions of Consultant or
its subcontractors, or their respective agents or employees, under the Contract.

b. Claims for Professional Liability. Consultant shall indemnify, defend, save, and hold

14.

harmless the County, State of Oregon, the OTC and ODOT, and their respective officers,
members, agents and employees from any and all claims, suits, actions, losses,
liabilities, damages, costs and expenses, including attorney fees, of whatsoever nature,
resulting from or arising out of the professionally negligent acts, errors or omissions of
Consultant or its subcontractors, or their respective agents or employees, in the
performance of Consultant’s professional services under the Contract.

Indemnity for Infringement Claims. Without limiting the generality of section 13(a) or
13(b), Consultant expressly agrees to indemnify, defend, save and hold harmless the
County, State of Oregon, the OTC and ODOT, and their respective officers, members
and their agencies, subdivisions, officers, directors, agents, and employees from any and
all claims, suits, actions, losses, liabilities, damages, costs and expenses, including
attorney fees, arising out of or relating to any claims that Consultant’s services, the Work
Product or any other tangible or intangible items delivered to the County by Consultant
that may be the subject of protection under any state or federal intellectual property law
or doctrine, or the County’s use thereof, infringes any patent, copyright, trade secret,
trademark, trade dress, mask work, utility design, or other proprietary right of any third
party; provided, County shall provide Consultant with prompt written notice of any
infringement claim. Provided, however, Consultant shall not be obligated to indemnify,
defend, save and hold harmless the County (or other entities identified above) under this
section 13(c), based solely on the following: Consultant’'s compliance with County
specifications or requirements, including, but not limited to the required use of tangible or
intangible items provided by County.

Defense Qualification. Neither Consultant nor any attorney engaged by Consultant shall
defend or purport to defend a claim in the name of the County, the State of Oregon, the
OTC or ODOT without first receiving from the applicable entity, authority to act as legal
counsel, nor shall Consultant settle any claim on behalf of the foregoing entities without
the approval of these entities. The County, the State of Oregon, the OTC or ODOT may,
at their election and expense, assume their own defense and settlement.

County’s Acts or Omissions. This section 13 does not include indemnification by
Consultant of the County, the State of Oregon, the OTC and ODOT, and their respective
officers, members, agents and employees, for the acts or omissions of these entities and
their respective officers, members, agents and employees, whether within the scope of
the Contract or otherwise.

Insurance. Consultant shall carry insurance as required on Exhibit C.

15. Termination



a. Termination by Mutual Consent. The Contract may be terminated at any time, in whole or
in part, by mutual written consent of the Parties.

County's Right to Terminate for Convenience. County may, at its sole discretion, terminate
the Contract, in whole or in part, upon 30 calendar days prior written notice to Consultant.
County's Right to Terminate for Cause. County may terminate the Contract, in whole or in
part, immediately upon written notice to Consultant or at such later date as County may
establish in such notice, upon the occurrence of any of the following events:

b.

C.

(i)

(ii)

County fails to receive appropriations, limitations or other expenditure authority
sufficient to allow County, in the exercise of its reasonable administrative discretion, to
continue to make payments for Consultant’s Services. Payments under this Contract
and continuation of this Contract beyond the current biennium are subject to and
contingent upon sufficient funds being appropriated, budgeted, and otherwise made
available from current funding sources. The County may terminate this Contract, and
Consultant waives any and all claims for damages, effective immediately upon
receipt of written notice, or any date specified therein, if for any reason the County’s
funding from local, state and/or federal sources is not appropriated or is withdrawn,
limited or impaired;

Federal, State or local laws, regulations or guidelines are modified or interpreted in
such a way that either the Services under the Contract are prohibited or County is
prohibited from paying for such Services from the planned funding source;

(iii) Consultant no longer holds any license or certificate that is required to perform the

Services; or

(iv) Consultant commits any material breach or default of any covenant, warranty,

obligation or agreement under the Contract, fails to perform the Services under the
Contract within the time specified or any extension thereof, or so fails to perform the
Services as to endanger Consultant's performance under the Contract in accordance
with its terms, and such breach, default or failure is not cured within 14 calendar days
after County's notice to Consultant, or such longer period as County may specify in
such notice.

Consultant's Right to Terminate for Cause.

(i)

(ii)

Consultant may terminate the Contract by giving written notice to County if County
fails to pay Consultant pursuant to the terms of the Contract and if County fails to
cure within 14 calendar days after receipt of Consultant's written notice, or such
longer period of cure as Consultant may specify in such notice.

Consultant may terminate the Contract, for reasons other than nonpayment, if County
commits any material breach or default of any covenant, warranty, obligation or
agreement under the Contract, fails to perform under the Contract within the times
specified, or so fails to perform as to endanger Consultant's performance under the
Contract, and such breach, default or failure is not cured within 14 calendar days
after Consultant's notice to County, or such longer period as Consultant may specify
in such notice.

Remedies.

(i)

In the event of termination pursuant to Sections 15(a), 15(b), 15(c)(i), 15(c)(ii) or
15(d), Consultant's sole remedy (except as otherwise required by applicable State or
Federal law) shall be a claim for payment of the satisfactory Services actually
rendered up to the time of termination. If previous amounts paid to Consultant
exceed the amount due to Consultant under this subsection, Consultant shall pay all
excess to County upon demand.

In the event of termination pursuant to Section 15(c)(iii) or 15(c)(iv), County shall have
any remedy available to it in law or equity. If it is determined for any reason that
Consultant was not in default under Section 15(c)(iii) or 15(c)(iv), the rights and



obligations of the Parties shall be the same as if the Contract was terminated pursuant
to Section 15(b).

f. Consultant's Tender Upon Termination/Retained Remedies of County. Upon receiving a
notice of termination of the Contract, Consultant shall immediately cease all activities
under the Contract, unless County expressly directs otherwise in such notice of
termination. Upon termination of the Contract, Consultant shall deliver to County all
documents, information, works-in-progress and other property that are or would be
deliverables had the Contract been completed. Upon County's request, Consultant shall
surrender to anyone County designates, all documents, information, research, works-in-
progress, Work Product and other property, that are deliverables or would be deliverables
had the Contract been completed, that are in Consultant’s possession or control and may
be needed by County to complete the Services. Consultant shall be compensated for all
services and expenses in accordance with the terms in Section 3 Compensation.

16. Records Maintenance; Access. Consultant, and its subconsultants, shall maintain all fiscal
records relating to the Contract in accordance with generally accepted accounting principles. In
addition, Consultant shall maintain all other records pertinent to the Contract and the project and
shall do so in such a manner as to clearly document Consultant's performance. The County,
ODOQT, the Oregon Secretary of State's Office (OSS), FHWA and the Comptroller General of the
United States (CGUS) and their respective, duly authorized representatives shall have access,
and Consultant shall permit the aforementioned entities and individuals access, to such fiscal
records and other books, documents, papers, plans and writings of Consultant that are pertinent
to the Contract to perform examinations and audits and make excerpts and transcripts.
Consultant shall retain and keep accessible all such fiscal records, books, documents, papers,
plans, and writings for a minimum of 6 years, or such longer period as may be required by
applicable law, following final payment and expiration or termination of the Contract, or until the
conclusion of any audit, controversy or litigation arising out of or related to the Contract, whichever
date is later. Any cost data submitted by Consultant pursuant to this Contract may be shared with
ODOT, FHWA, OSS and CGUS, as necessary, for audit purposes. County, ODOT and FHWA
shall have the right to review or examine the work in progress for any Services performed under
the Contract.

17. Performance Evaluations. County will conduct performance evaluation(s) on the
Consultant and its subconsultants during the term of the Contract, which will be compiled and
maintained by County, and become a written record of Consultant's performance. Generally, the
performance evaluations will include criteria related to, but not limited to, quality and technical
performance, adherence to contract scope and budget, schedule performance, and business
relations (including communications and negotiations performance). County will provide a copy
of the performance evaluation results to Consultant within 14 calendar days following
completion. Consultant may respond, in writing, or may request a meeting to address any or all
findings contained in the completed performance evaluation within 30 calendar days following
receipt. County may adjust evaluation score(s) upon County’s finding of good cause. County
may provide copies of any performance evaluation documentation to ODOT, FHWA, and other
parties unless lawfully exempt from disclosure. County may use performance evaluation
findings and conclusions in any way deemed necessary, including, but not limited to, corrective
action, requiring submittal of performance improvement plan by Consultant and withholding of
retainage. County and ODOT may use Consultant performance under previous contracts as a
selection criterion for future contracts.

18. Compliance with Applicable Law. Consultant shall comply with all Federal, State and local
statutes, regulations, administrative rules, executive orders, ordinances and other laws applicable
to the Services under the Contract, in effect at the time the Contract is executed and as may be



amended, revised, enacted or adopted thereafter. Changes in these legal requirements after the
execution of the Contract may or may not be the basis for modifications to Consultant’s schedule,
scope and fee, depending on a reasonable assessment of the nature of the change, the extent to
which the change was anticipated by Consultant or the Parties, and other circumstances then
existing. Without limiting the generality of the foregoing, Consultant expressly agrees to comply
with: (i) Title VI of the Civil Rights Act of 1964; (ii) Section V of the Rehabilitation Act of 1973; (iii)
the Americans with Disabilities Act of 1990 and ORS 659a.142; (iv) the Clean Air Act (42 U.S.C.
7401-7671q); (v) the Federal Water Pollution Control Act as amended (33 U.S.C. 1251-1387); (vi)
Executive Order 11738; (vii) Environmental Protection Agency regulations (40 CFR part 15); (viii)
and all applicable standards, orders, regulations and administrative rules established pursuant to
the foregoing laws. County’s performance under the Contract is conditioned upon Consultant’s
compliance with, and Consultant shall comply with, the obligations applicable to public contracts
and intended for contractors under ORS 279C.520 and 279C.530, which are incorporated by
reference herein. All rights and remedies available to County under applicable federal, state and
local laws are also incorporated by reference herein and are cumulative with all rights and
remedies under the Contract.If Consultant discovers a conflict among Federal, State and local
statutes, regulations, administrative rules, executive orders, ordinances and other laws applicable
to the Services under the Contract, Consultant shall in writing request County to resolve the
conflict (in collaboration with ODOT and FHWA as applicable). Consultant shall specify if the
conflict(s) create a problem for the design or other Services required under the Contract. If
County concludes there is a conflict among the applicable laws, Federal laws shall govern
among the others; State laws shall govern over the others except Federal. The resolution of the
conflict of the applicable laws by County shall be final and not subject to further review or
challenge.

19. Permits and Licenses

a. Permits and licenses to conduct business. Unless otherwise specified in Exhibit A,
Statement of Work, Consultant shall obtain, hold, maintain and fully pay for during the
term of the Contract all permits and licenses required by law for Consultant to conduct its
business and perform the Services under the Contract.

b. Permits and licenses required for the project. Unless otherwise specified in Exhibit A,
Statement of Work, Consultant shall obtain, hold and maintain during the term of the
Contract all permits and licenses required for the project (for example, permits from
regulatory authorities and use permits or licenses from owners of real and personal
property), but County shall pay for such permits and licenses. Consultant shall review
the project site, if applicable, and the nature of the Services that Consultant shall perform
under the Contract. Consultant shall advise County throughout the course of the project
as to the necessity of obtaining all project permits and licenses, the status of the
issuance of any such permits and licenses, and any issues or impediments related to the
issuance or continuation of any such permits and licenses.

20. Foreign Contractor. If Consultant is not domiciled in or registered to do business in the State
of Oregon, Consultant shall promptly provide to the Oregon Department of Revenue and the
Secretary of State Corporation Division all information required by those agencies relative to the
Contract.

21. Force Majeure. Neither County nor Consultant shall be held responsible for delay or default
in the performance of its obligations due to a cause beyond its reasonable control, including, but
not limited to, fire, riot, acts of God, terrorist acts or other acts of political sabotage, or war where
such cause was beyond the reasonable control of County or Consultant, respectively. Consultant
shall, however, make all reasonable efforts to remove or eliminate such a cause of delay or default



and shall, upon the cessation of the cause, diligently pursue performance of its obligations under
the Contract.

22. Survival. All rights and obligations shall cease upon termination or expiration of the
Contract, except for the rights and obligations set forth in Sections 5, 9, 10, 11, 12, 13, 15(e), 15(f),
16, 22, 23, 26, 27 and 29 and all other rights and obligations which by their context are intended to
survive.

23. Time is of the Essence. Consultant agrees that time is of the essence in Consultant’s
performance of its obligations under the Contract.

24. Notice. Except as otherwise expressly provided in the Contract, any communications
between the Parties hereto or notices to be given hereunder shall be given in writing by e-mail, by
personal delivery, facsimile, or mailing the same, postage prepaid, to Consultant or County at the
e-mail address, the delivery address or facsimile number set forth in the Contract, or to such other
addresses or numbers as either Party may hereafter indicate in writing to the other. Any notice or
day-to-day communication sent by e-mail shall be deemed received when it is sent. The
recipient of any notice sent by e-mail shall reply by e-mail to confirm receipt of such notice. Any
communication or notice made by personal delivery shall be deemed to be received when actually
delivered. Any communication or notice properly addressed and mailed shall be deemed received
5 calendar days after the date of mailing. Any communication or notice delivered by facsimile
shall be deemed received on the date of the notice of successful transmission generated by the
transmitting machine. To be effective, such facsimile transmission must be confirmed by
telephone notice to County’s Contract Administrator or Consultant’s representative, as applicable.

25. Severability. The Parties agree that if any term or provision of the Contract is declared by a
court of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining
terms and provisions shall not be affected, and the rights and obligations of the Parties shall be
construed and enforced as if the Contract did not contain the particular term or provision held to be
invalid.

26. Dispute Resolution and Errors & Omissions Claims Process. In the event of a dispute
between the Parties regarding any aspect of the Contract or performance under the Contract, the
Parties agree to attempt in good faith to investigate and resolve any such dispute through direct
communications and negotiations.

a. Errors & Omissions Related. In the event those good faith efforts do not resolve disputes
related to potential Errors and Omissions, the Parties agree to make good faith efforts to
resolve the matter pursuant to Exhibit I, Errors & Omissions Claims Process.

b. Other Disputes. In the event good faith efforts do not resolve disputes unrelated to Errors
& Omissions, the Parties agree to make a good faith effort to resolve any such dispute
through fact finding and non-binding mediation prior to resorting to litigation. The mediator
shall be selected by mutual agreement of the Parties. If the Parties fail to agree on a
mediator, each Party shall select a mediator and those two persons shall agree on a
third-party, who will be the sole mediator. The cost of the mediator shall be split equally
between the Parties.

27. Governing Law; Venue; Consent to Jurisdiction. The Contract shall be governed by, and
construed and enforced in accordance with, the laws of the State of Oregon, without regard to
principles of conflicts of law. Any claim, action, suit or proceeding (collectively, “Claim”) between
County (or any agency or department of the State of Oregon) and Consultant that arises from or
relates to the Contract shall be brought and conducted solely and exclusively within the Circuit
Court located in the County in which the Project is located; provided, however, if a Claim must be



brought in a Federal forum, then it shall be brought and conducted solely and exclusively within
the United States District Court for the District of Oregon. In no event shall this Section be
construed as a waiver by the County or State of Oregon of any form or defense or immunity,
whether based on sovereign immunity, governmental immunity, immunity based on the Eleventh
Amendment to the United States Constitution, or otherwise. CONSULTANT, BY EXECUTION OF
THE CONTRACT, HEREBY CONSENTS TO THE IN PERSONAM JURISDICTION OF SAID
COURTS.

28. Amendments. County may amend the Contract to the extent permitted by applicable
statutes, administrative rules and ordinances and as mutually agreed upon by County and
Consultant. County may agree to appropriate increases in the maximum compensation payable
under the Contract, should any County-approved increase occur in the scope, character,
schedule or complexity of Services as outlined in the Statement of Work. Consultant shall not
commence any Services authorized under an amendment, and the amendment is not effective,
unless it is in writing, signed by the Parties and all approvals required by applicable law have been
obtained.

29. False Claims

a. Consultant understands and acknowledges it is subject to the Oregon False Claims Act
(ORS 180.750 to 180.785) and to any liabilities or penalties associated with the making
of a false claim under that Act. By its execution of the Contract, Consultant certifies the
truthfulness, completeness, and accuracy of any statement or claim it has made, it
makes, it may make, or cause to be made that pertains to the Contract or the Project for
which the Services are being performed, including but not limited to Consultant’s
statement of proposal and any invoices, reports, or other deliverables.

b. Consultant shall immediately disclose (in writing) to County whenever, in connection with
the award, performance or closeout of the Contract, or any subcontract thereunder,
Consultant has credible evidence that a principal, employee, agent, or subcontractor of
Consultant has committed—

(i) A violation of the Oregon False Claims Act; or
(i) A violation of State or Federal criminal or civil law involving fraud, conflict of interest,
bribery, gratuity or similar misconduct.

c. Consultant must include subsections (a) and (b) of this section in each subcontract
Consultant may award in connection with the performance of the Contract. In doing so,
Consultant may not modify the terms of those subsections, except to identify the
subcontractors or sub grantee that will be subject to those provisions.

30. Certified Small Businesses. Respecting certification as a disadvantaged business enterprise,
minority-owned business, woman-owned business, business that a service-disabled veteran owns
or an emerging small business under ORS 200.055, as and when applicable, the Consultant shall
maintain the certifications, and require in its subcontracts that subcontractors maintain the
certifications required by Section 2, Chapter 325, Oregon Laws 2015, as amended by Section 26,
Chapter 565, Oregon Laws 2015 as a material condition of the Contract. If the Consultant or
subcontractor was awarded the Contract or subcontract, as applicable, in the course of County
carrying out an affirmative action goal, policy or program under ORS 279A.100, and fails to
maintain the required certification, County may terminate the Contract, require the Consultant to
terminate the subcontractor, or exercise any of remedies reserved for breach of the Contract.

31. Merger Clause; Waiver; Interpretation. The Contract, including everything incorporated by
reference, constitutes the entire agreement between the Parties on the subject matter hereof.
There are no understandings, agreements, or representations, oral or written, not specified herein
regarding the Contract. No waiver, consent, modification or change of terms of the Contract shall
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bind either Party, unless such waiver, consent, modification or change of terms is in writing and
signed by the Parties, and all necessary State of Oregon governmental approvals have been
obtained. Such a waiver, consent, modification or change, if made, shall be effective only in the
specific instance and for the specific purpose given. Either Party’s failure to enforce any provision
of the Contract shall not constitute a waiver by that Party of that or any other provision. The
characterization of provisions of the Contract as material provisions or the failure to comply with
certain provisions as a material breach of the Contract shall in no way be construed to mean that
any other provisions of the Contract are not material or that failure to comply with any other
provisions is not a material breach of the Contract.

CONSULTANT CERTIFICATIONS

A. Any individual signing on behalf of Consultant hereby certifies under penalty of perjury:

(1) Consultant has provided its correct TIN to County;

(2) Consultant is not subject to backup withholding because (a) Consultant is exempt from backup
withholding, (b) Consultant has not been notified by the IRS that Consultant is subject to
backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has
notified Consultant that Consultant is no longer subject to backup withholding; and

(3) s/he is authorized to act on behalf of Consultant, s/he has authority and knowledge regarding
Consultant’s payment of taxes, and to the best of her/his knowledge, Consultant is not in
violation of any Oregon Tax Laws. For purposes of this certification, “Oregon Tax Laws”
means a State tax imposed by ORS 320.005 to 320.150 and 403.200 to 403.250, ORS
Chapters 118, 314, 316, 317, 318, 321, and 323; and local taxes administered by the
Department of Revenue under ORS 305.620.

B. Any individual signing on behalf of Consultant hereby certifies they are authorized to sign this
Contract and that:

(1) Consultant has read this Contract, understands it, and agrees to be bound by its terms and
conditions.

(2) Consultant understands and agrees that various documents are not physically attached, but
are incorporated by reference and have the same force and effect as if fully set forth herein.

(3) Consultant understands and has provided to all Associates the COI Disclosure Form
available at: https://www.oregon.gov/ODOT/Business/Procurement/Pages/LPA.aspx.
Consultant and (to the best of the undersigned’s information, knowledge and belief)
Consultant’s Associates are in compliance with the disclosure requirements of the COI
Disclosure Form and have no conflicts of interest to disclose. If disclosures regarding this
Contract or the related Project are required per the COIl Disclosure Form, Consultant has
made such disclosures to County on a properly prepared and submitted form and, if
determined necessary by County or ODOT, a mitigation plan has been approved by County
and ODOT.

(4) (a) No Federal appropriated funds have been paid or will be paid, by or on behalf of
Consultant, to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of
a Member of Congress in connection with the awarding of any Federal contract, the making
of any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.

(b) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, the undersigned shall complete and
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submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its
instructions.

(c) This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is a
prerequisite for making or entering into this transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the required certification shall be subject to a civil
penalty of not less than $10,000 and not more than $100,000 for each such failure.

(d) Consultant shall require that the language of this certification be included in all
subcontracts in excess of $100,000 at all tiers and that all such subcontractors shall certify
and disclose accordingly.

(5) Consultant is an independent contractor as defined in ORS 670.600 and as described in IRS
Publication 1779.

(6) In the event that Consultant is a general partnership or joint venture, Consultant signature(s)
on this Contract constitutes certifications to the above statements pertaining to the partnership
or joint venture, as well as certifications of the above statements as to any general partner or
joint venturer signing this Contract.

No Payment shall be made for Services that are performed before all necessary governmental approvals
have been obtained, the Contract is fully executed, and Notice-To-Proceed has been issued by County.

Counterparts: The Contract may be executed in several counterparts, all of which when taken
together shall constitute one agreement binding on all Parties, notwithstanding that all Parties are
not signatories to the same counterpart. Each copy of the Contract so executed shall constitute
an original.

CONSULTANT SIGNATURE(s)

Signature: Date:

Name: Title:

CLACKAMAS COUTY

Chair:

Date:

Recording Secretary:

COUNTY LEGAL REVIEW (Approved as to Form):

Signature: Date:
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