CLACKAMAS

COUNTY

Dave Cummings
Chief Information Officer

Technology Services

121 Library Court Oregon City, OR 97045

March 26, 2020

Board of County Commissioners

Clackamas County

Members of the Board:

Approval to add 19 additional redundant fiber connections to the Service Level Agreement
between Clackamas Broadband eXchange and the North Clackamas School District

Purpose/Outcomes

CBX is looking for approval to add 19 additional dark fiber connections
with the North Clackamas School District to provide redundancy to all
remaining schools.

Dollar Amount and
Fiscal Impact

North Clackamas School District will pay a non-recurring fee of
$248,620.00 for the new fiber construction. The North Clackamas School
District will pay a recurring lease fee of $58,140.00 annually for the 19
new dark fiber connections.

Funding Source

The funding source for the expansion of the CBX fiber network will be
contributed from the CBX budget and then reimbursed by the North
Clackamas School District.

Duration

Effective upon signature by the board the SLA is effective until June 30,
2027.

Previous Board
Action

Board previously approved CBX to build and maintain dark fiber
connections for the North Clackamas School District.

Strategic Plan
Alignment

1. Build a strong infrastructure.
2. This item follows the Board’s Key Initiatives of making high speed
internet available throughout the County.

Counsel Review

Andrew Naylor, March 2, 2020

Contact Person

Dave Devore (503)723-4996

Contract No.

N/A

BACKGROUND:

CBX is proposing to build new redundant fiber laterals to extend the CBX network so that 19 new
dark fiber connections can be made for the North Clackamas School District. These 19 new
connections will provide a redundant path to ensure no downtime for the schools.

This amendment agreement has been reviewed and approved by County Counsel.

RECOMMENDATION:

Staff respectfully recommends approval for this Service Level Agreement (SLA). This SLA will allow
CBX to provide fast effective redundant fiber connectivity to the North Clackamas School District at an
affordable cost. Staff further recommends the Board delegate authority to the Technology Services
Director to sign agreements necessary in the performance of this agreement

Sincerely,

Dave Cummings
CIO Technology Services

Phone 503.655.8322 | Fax 503.655.8255 | www.clackamas.us



Clackamas County

FIBER OPTIC SERVICE LEVEL AGREEMENT

North Clackamas School District

(Customer Name)

Recitals

WHEREAS, Clackamas County (County) desires to provide to North Clackamas
School District (Customer) the services set forth in this Agreement (the “Services”),
between the specified Customer sites listed in Appendix A, and at the price
contained in Appendix A; and

WHEREAS, Customer desires to use the Services; and

WHEREAS, the Parties desire to set forth herein their respective rights and obligations
with respect to the provision of Services,

NOW, THEREFORE, in consideration of the foregoing, and the mutual covenants and
promises set forth herein, intending to be legally bound, the Parties agree as follows.

Fiber Optic Network Description

County will provide Customer with point-to-point single mode fiber optic network
connectivity, including a termination panel for the fiber optic cables, at each Customer
site on a path designated by the County.

Service Description

Services provided to Customer by County are physical connectivity of one (or more)
strands of optical fiber (“Fiber”), between sites specifically identified in Appendix A for
the exclusive use of the Customer’s internal communication needs. Each site listed
in Appendix A will have a single mode fiber termination. The Fiber is and shall remain
property of the County.

Construction and Installation Requirements

a. County, when installing Fiber on the property of Customer, shall do so in a neat
and professional manner. Routing and location of these cables shall be mutually
agreed upon between the parties.

b. Customer shall secure any easements, leases, permits or other agreements
necessary to allow County to use existing pathways to, into and within each site to
the demarcation point for service. Customer shall provide a path for the Fiber from
the point of entry into the site to the termination panel that complies with all
applicable building, electrical, fire and related codes.
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c. Subject to the terms of this Agreement, and at no cost to County, Customer shall
provide adequate environmentally controlled space and electricity required for
installation, operation, and maintenance of the Fiber used to provision the service
within each site.

d. Customer shall provide a clean, secure, relatively dry and cool location (consistent
with environmental requirements for fiber optic network connectivity equipment) at
each of its sites for necessary equipment, as determined by the County in its sole
discretion.

e. Customer will provide or arrange for County and its employees, agents, lessees,
officers and its authorized vendors, upon reasonable notice, to have ingress and
egress into and out of Customer properties and buildings in connection with the
provision of Service.

f. If the presence of asbestos or other hazardous materials exists or is detected,
Customer must have such hazardous materials removed immediately at
Customer’s expense or notify County to install the applicable portion of the Fiber
in areas of the site that do not contain hazardous material. Any additional expense
incurred as a result of encountering hazardous materials, including but not limited
to any additional equipment that may be required, shall be paid by Customer.

g. County has no obligation to install, operate, or maintain Customer-provided
facilities or equipment.

h. County shall construct Fiber into each Customer building enumerated herein;
splice fiber into existing County fiber optic resources; terminate County’s optical
fiber in each Customer building; test and certify appropriate Fiber performance at
each Customer location; and provide the appropriate fiber patch panel (*hand-
off's”) at each location for Customer utilization. Test results for physical connection
will be made available to Customer upon request.

Term of Agreement

Upon completion of installation and connection of the necessary facilities and
equipment to provide service herein, County shall then certify and notify Customer in
writing that the service is available for use, and the date of such notice shall be called
the "Service Start Date". Unless terminated as herein provided, this agreement shall
continue through June 30, 2027.

Rates
In return for County providing the Services described in Appendix A for the term
indicated  herein, Customer shall pay County both  nonrecurring

construction/installation charges and recurring charges for Services described in
Appendix A, as amended from time to time.

Payment
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10.

11.

County shall provide an invoice for twelve months of service (July 1 through June 30),
or prorated weekly for any portion thereof, to Customer at the beginning of the service
period. The annual charge shall be payable within thirty (30) days of receipt of invoice.
Interest charges shall be assessed for late payments in accordance with Appendix A.
If the Customer fails to pay within sixty (60) days of receipt of an invoice it shall
constitute grounds for County to terminate the Agreement upon appropriate advance
written notice to Customer.

Fiber Maintenance

County shall maintain the structural aspects of the Fiber in good operating condition,
utilizing commercially reasonable practices in accordance with Appendix B,
throughout the Agreement Term. In the event the Fiber fails at any time to meet the
specifications outlined in Appendix C, County shall endeavor to restore the Fiber to
meet the specification standards in as timely and expedited a manner as reasonably
possible.

County may subcontract for testing, maintenance, repair, restoration, relocation, or
other operational and technical services it is obligated to provide hereunder.

Customer shall promptly notify County of any matters pertaining to any damage or
impending damage to or loss of the use of the Fiber that are known to it and that could
reasonably be expected to adversely affect the Fiber. County shall promptly notify
Customer of any matters pertaining to any damage or impending damage to or loss
of the Fiber that are known to it and that could reasonably be expected to adversely
affect the Fiber and/or Customer’s use thereof.

Confidentiality

All Customer data, voice, or video transmission using County Fiber shall be treated by
County as confidential information, to the extent allowable by law. Customer expressly
acknowledges and agrees that County’'s confidentiality obligations under this
Agreement are subject to, and only enforceable to the extent permitted by, the Oregon
Public Records Law, Oregon Revised Statutes (“ORS”) Chapter 192 et. seq., and any
other applicable state or federal law

Content Control and Privacy

Customer shall have full and complete control of, and responsibility and liability for,
the content of any and all communications transmissions sent or received using the
Fiber.

Assignment and Successors

Either party may assign this Agreement upon prior written consent of the other party.
Such consent shall not be unreasonably withheld. Upon such assignment, all rights
and obligations of County and Customer under this Agreement shall pass in total
without modification to any successor(s) regardless of the manner in which the
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12.

13.

14.

15.

succession may occur.

Damage

County shall be responsible for restoring, or otherwise repairing to its prior condition,
any portion of the Customer's premises or facilities, which are damaged by the
negligent acts or omissions of County. Customer shall be responsible for restoring,
or otherwise repairing to its prior condition, any portion of County’s connectivity
equipment or other facilities, located at Customer premises, which are damaged by
Customer or its agents.

Customer will reimburse all related Costs associated with damage to the Fiber caused
by the negligent acts or omissions of Customer, its affiliates, employees, agents,
contractors or customers. As used herein, “Costs” includes the following: (a) labor
costs, including wages, salaries, and benefits together with overhead allocable to such
labor costs; and (b) other direct costs and out-of-pocket expenses on a pass-through
basis (such as equipment, materials, supplies, contract services, sales, use or similar
taxes, etc.).

Force Majeure

Neither party hereto shall be deemed to be in default of any provision of this
Agreement, for any failure in performance resulting from acts or events beyond the
reasonable control of such party. For purposes of this Agreement, such acts shall
include, but shall not be limited to, acts of nature, civil or military authority, civil
disturbance, war, strikes, fires, power failure, other catastrophes or other force
majeure events beyond the parties' reasonable control, provided however that the
provisions of this paragraph and article shall not preclude Customer from cancelling
or terminating this Agreement as otherwise permitted hereunder, regardless of any
force majeure event occurring to County.

Consequential Damages

NOTWITHSTANDING ANY PROVISION OF THIS AGREMENT TO THE
CONTRARY, IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER
PARTY FOR ANY SPECIAL, INCIDENTAL, INDIRECT, CONSEQUENTIAL, OR
PUNITIVE DAMAGES, WHETHER FORSEEABLE OR NOT, ARISING OUT OF, OR
INCONNECTION WITH, TRANSMISSION INTERRUPTIONS OR DEGREDATION,
INCLUDING BUT NOT LIMITED TO DAMAGE OR LOSS OF PROFITS OR
EQUIPMENT, LOSS OF PROFITS OR REVENUE, COST OF CAPITAL, COST OF
REPLACEMENT SERVICES OR CLAIMS OF CUSTOMERS, WHETHER
OCCASIONED BY ANY REPAIR OR MAINTENANCE PERFORMED BY OR FAILED
TO BE PERFORMED BY A PARTY, OR ANY OTHER CAUSE WHATSOEVER,
INCLUDING WITHOUT LIMITATION BREACH OF CONTRACT, BREACH OF
WARRANTY, NEGLIGENCE OR STRICT LIABILITY.

Public Contracting Provisions

The provisions of Oregon public contracting law, ORS 279B.020 through 279B.235,
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16.

17,

18.

19.

to the extent applicable, are incorporated herein by this reference.

Non-Appropriation or Change in Law

Notwithstanding any other provisions of this Agreement, the parties hereby agree and
understand that if County fails to receive expenditure authority sufficient to allow the
County, in the exercise of its reasonable administrative discretion, to perform under
this Agreement, or if federal or state laws, regulations or guidelines are modified or
interpreted in such a way that County is prohibited from performing under this
Agreement, the Agreement shall terminate and Customer shall pay County any
remaining pro rata fees for services due to the date of such termination payable
pursuant to Section 7 of this Agreement.

Compliance with Laws

Customer shall comply with all applicable federal, state, county and city laws,
ordinances and regulations, including regulations of any administrative agency
thereof, heretofore or hereafter adopted or established, during the entire term of this
Agreement.

Taxes and Assessments

a. Customer agrees to pay any and all applicable national, federal, state, county and
local taxes, fees, assessments or surcharges, and all other similar or related
charges, which are imposed or levied on the Fiber, or because of Customers use
of the Services under this Agreement (collectively, “Taxes), whether or not the
Taxes are imposed or levied directly on the Customer, or imposed or levied on the
County because of or arising out of the use of the Services either by the Customer,
or its affiliates, or anyone to whom Customer has sold or otherwise granted access
to the Services. Customer agrees to pay these Taxes in addition to all other fees
and charges as set forth elsewhere in this Agreement.

b. “Taxes” include, but are not limited to, business and occupation, commercial,
district, excise, franchise fee, gross receipts, license, occupational, privilege,
property, Public Utility Commission, right-of-ways, utility user, or other similar
taxes, fees surcharges and assessments as may be levied against Customer, or
against County and passed through to Customer.

Termination

a. Either party may terminate this Agreement for convenience following 90 day’s
written notice to the other party.

b. Pursuant to Section 20 of this Agreement, either party may terminate this
Agreement in the event of default of the Agreement by the other party. Neither the
County nor the Customer shall be deemed to have waived any breach of this
Agreement by the other party except by an express waiver in writing. An express
written waiver as to one breach shall not be deemed a waiver of any other breach
not expressly identified, even though the other breach is of the same nature as
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20.

21,

22

23.

24.

that waived.

d. If Customer terminates this Agreement for any reason other than County’s default
or failure to perform, County shall be entitled to 5% of the remaining contract
amount for the unexpired term of this Agreement.

Default

1. Either of the following events shall constitute a default:

a. Failure to perform or comply with any material obligation or condition of this
Agreement; or

b. Failure to pay any sums due under this Agreement.

2. Any defaulting party shall have thirty (30) days in which to cure following written
notice of default by the non-defaulting party.

Remedies

If this Agreement is terminated by the County due to a breach by the Customer, then
the County shall have any remedy available to it in law or equity. If this Agreement is
terminated for any other reason, Customer’s sole remedy is reimbursement of the pro
rata amounts paid to County on the unexpired term of this Agreement, less any setoff
to which the County is entitled.

Amendment

Any amendments to this Agreement shall be in writing and shall be signed by all
parties.

No recourse Against the Grantor

Customer shall have no recourse whatsoever against County or its officials, boards,
commissions, or employees for any loss, costs, expense, or damage arising out of
any provision or requirement contained herein, or in the event this Agreement or any
part thereof is determined to be invalid.

Notice

Any notice hereunder shall be in writing and shall be delivered by personal service or
by United States certified or registered mail, with postage prepaid, or by electronic
mail as follows:

Notice to the County

Manager, Clackamas Broadband Express

Clackamas County Technology Services
121 Library Court
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25,

26.

27,

28.

Oregon City, Oregon 97045
ddexter@clackamas.us
Fax Number (503) 655-8255

with a copy to

Chief Information Officer

Clackamas County Technology Services
121 Library Court

Oregon City, Oregon 97045
cbxinfo@co.clackamas.or.us

Fax Number: (503) 655-8255

Notice to the Customer

Patricia George

North Clackamas SD

14244-SEdohnson-Re | 210 O S E Treeman L&D(,ué,_
Milwaukie, OR 97222

Either Party, by similar written notice, may change the address to which notices shall
be sent.

Debt Limitations

This Agreement is expressly subject to the debt limitation of Oregon counties set forth
in Article XI, Section 10, of the Oregon Constitution, and County’s performance is
contingent upon funds being appropriated therefore. Any provisions herein which
would conflict with law are deemed inoperative to that extent.

No Attorney Fees

No attorney fees shall be paid for or awarded to either party in the course of any
dispute or other recovery under this Agreement. Itis the intent of the parties that each
shall bear the costs of its own legal counsel.

Governing Law

This Agreement shall be governed and construed in accordance with the laws of the
State of Oregon without regard to principles of conflicts of law. Any claim, action, or
suit between County and Customer that arises out of or relates to the performance of
this Agreement shall be brought and conducted solely and exclusively within the
Circuit Court for Clackamas County, for the State of Oregon. Provided, however, that
if any such claim, action, or suit must be brought in a federal forum, it shall be brought
and conducted solely and exclusively within the United States District Court for the
District of Oregon.

Survival
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29,

30.

All rights and obligations shall cease upon termination or expiration of this Agreement,
except for the rights and obligations set forth in Sections 9, 12, 14, 21, 23, 25, 26, 27,
and 28, and all other rights and obligations which by their context are intended to
survive.

Severability

If any term or provision of this Agreement is declared by a court of competent
jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms
and provisions shall not be affected, and the rights and obligations of the parties shall
be construed and enforced as if the Agreement did not contain the particular term or
provision held to be invalid.

Whole Contract

THIS CONTRACT CONSTITUTES THE COMPLETE AND EXCLUSIVE
STATEMENT OF THE CONTRACT BETWEEN THE PARTIES RELEVANT TO THE
PURPOSE DESCRIBED HEREIN AND SUPERSEDES ALL PRIOR AGREEMENTS
OF PROPOSALS, ORAL OR WRITTEN, AND ALL OTHER COMMUNICATION
BETWEEN THE PARTIES RELATING TO THE SUBJECT MATTER OF THIS
CONTRACT. NO WAIVER, CONSENT, MODIFICATION, OR CHANGE OF TERMS
OF THIS CONTRACT WILL BE BINDING ON EITHER PARTY EXCEPT AS A
WRITTEN ADDENDUM SIGNED BY AUTHORIZED AGENTS OF BOTH PARTIES.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the date and
year first above written.

Clackamas County

By (signature):

Name:

Title:

Date:
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Customer

North Clackamas School District

(Customer Name)

y (signature) P%W nedfoar™

Name (print): éaw/(un i jc{/zobéon
Title: Ch Q-(- 1:W\m/t(\ax \CQCQIF
Date: :’/F?-ZZ(DZ_O
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APPENDIX A

SERVICE AND RATE SCHEDULE

1. Specified Services and Rates
The following are the sites, services, and rates agreed to by County and Customer
at which Customer shall be provided services on the fiber optic network during the
term of the Agreement. It is understood by both parties that service to these sites
shall be provided for the rates below, subject to any rate increases otherwise
applicable in accordance with terms herein. It is further understood that, during
the term of the Agreement, Customer may add services to existing or new
locations, or change services and/or locations, but that such changes are subject
to the rates for such additional services.
2 Construction, Installation and Activation
For construction, installation and activation work and provision of fiber optic
network components, the County shall charge Customer nonrecurring charge(s)
as specified in Section 5 of Appendix A. All facilities constructed under this
Agreement and Appendix A shall be owned, operated, and maintained by the
County.
3. Service Changes and Conversions
Both parties agree that Customer may add or change services during the term of
the Agreement, but that such changes are subject to applicable rates, and upgrade
and downgrade charges.
4. Monthly Recurring Charges
From To _
(Connecting Point A:Site Name & (Connecting Point B:Site Service | Monthly
Address) Name & Address) Rate ($)
; Clackamas ESD .
View Acreg Elementary 13455 SE 97t Ave One Pair $255.00
1 4828 SE View Acres Rd. (two) dark
Milwaukie, Oregon 97267 Liaekems, SR G915 fibers
» V1eg (South Backbone)
. Clackamas ESD ;
Rex Putman High School 13455 SE 97" Ave One Pair $255.00
2 4950 SE Roethe Rd. (two) dark
Milwaukie, Oregon 97267 Galgitkaimag, DL E701S fibers
¢ (South Backbone)
: Clackamas ESD :
Whitcomb Elementary 13455 SE 97" Ave One Pair $255.00
3 7400 SE Thompson Rd. Clackamas. OR 97015 (two) dark
Milwaukie, Oregon 97222 (South Backbone) fibers
4 Lewelling Elementary Clackamas ESD One Pair
5325 SE Logus Rd. 13455 SE 97t Ave (two) dark | $255.00
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Milwaukie, Oregon 97222 Clackamas, OR 97015 fibers
(South Backbone)
Wichita Family Center %j%ksagésgsfive One Pair $255.00
> | Mivmults, s 7208 Olackames, Ok £7015 e
' g (South Backbone)
Ardenwald Elementary ?:;i%ksagésgsf?\ve One l;aiL $255.00
° &?Ss)ailies%ﬁep‘\:)i 97222 Clackarmas, OR 97014 (tV\;i%)er: l‘
' 9 (South Backbone)
—_— Clackamas ESD g
Bilquist Elementary One Pair
13455 SE 97 Ave $255.00
7| e | Clocames ongrors | ()
' (South Backbone) :
Alder Creek Middle School %icsksaggzsfgve One Pair $255.00
8 13_801 S‘E Webster Rd. Clackamas, OR 97015 (tw_o) dark
Milwaukie, Oregon 97267 (South Backbone) fibers
Mount Scott Elementary %i%ksagézsmsive One Pair $255.00
9 11201 SE Stevens Rd. Clackamas, OR 97015 (twp) dark
Portland, Oregon 97266 (South Backbone) fibers
Spring Mountain Elementary Clackamas ESD One Pair
10 School 13455 SE 97t Ave (two) dark $255.00
11645 SE Masa Ln. Clackamas, OR 97015 Abets
Happy Valley, Oregon 97236 (South Backbone)
Happy Valley Middle School | Siack@mas E80 One Pair | ¢occ oo
11 | 13865 — A SE King Rd. Clackamas, OR 97015 (twp) dark
Happy Valley, Oregon 97086 (South Backbone) fibers
Clackamas High School ?éi%l};agésgsfive One Pair $255.00
12 | 14486 SE 122nd Ave. Clackamas, OR 97015 (tw_o) dark
Clackamas, Oregon 97015 (South Backbone) fibers
. Clackamas ESD .
Sunnyside Elementary One Pair
13455 SE 97 Ave $255.00
13 | 13401 SE 132nd Ave. Clackamas, OR 97015 (twp) dark
Clackamas, Oregon 97015 (South Backbone) fibers
Oregon Trail Elementary Clackamas ESD One Pair
14 School 13455 SE 97" Ave (two) dark $255.00
13895 SE 152nd Dr. Clackamas, OR 97015 B
Clackamas, Oregon 97015 (South Backbone)
. Clackamas ESD :
Scouter’s Mountain One Pair
13455 SE 97" Ave $255.00
d
15 | 10811 SE 172 Ave. Clackamas, OR 97015 (twp) dark
Happy Valley, Oregon 97086 (South Backbone) fibers
Clackamas ESD ;
15 | et oot | s2ssan
Clackamas, OR 97015 ¥
Happy Valley, OR 97089 (South Backbone) fibers
. Clackamas ESD :
17 | N i Sl et | s2s5.0
. Clackamas, OR 97015 ;
Damascus, Oregon 97222 (South Backbone) fibers
Verne A Duncan Elementary %icsksagézsfive One Pair $255.00
18 | 14898 Parklane Dr. Clackamas, OR 97015 (twp) dark
Damascus, Oregon 97222 (North Backbone) fibers
19 | Sabin-Schellenberg Land Lab Clackamas ESD One Pair
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13021 SE Hubbard Rd 13455 SE 97t Ave (two) dark | $255.00
Clackamas, OR 97015 Clackamas, OR 97015 fibers
(South Backbone)

D Nonrecurring Charges
From , , To , , , . Amount
(Connecting Point A:Site Name & (Connecting Point B:Site Service ($)
Address) Name & Address)
Nelson High School %i%l;agézsfgve
1 14897 Parklane Dr. Construction | $242,345.00
Damascus, Oregon 97222 Claniamis, D5 STHE
: (South Backbone)
Verne A Duncan Elementary %Z%garsnézsfgve
2 14898 Parklane Dr. Construction | $6,275.00
Damascus, Oregon 97222 Llakwnes, OF AT
. (North Backbone)
6. Late Payment Interest
Customer will be charged interest for any payment made after its due date (thirty
(30) days after receipt of invoice). Interest is charged at a rate of one and a half
percent (1.5%) per month, or eighteen percent (18%) annually, on any installment
not paid when due.
7. Annual Consumer Price Index (CPI) Adjustments

All fees and minimum charges are subject to Consumer Price Index (CPI)
adjustments, to be applied annually. The amount of the fees and charges
specified herein may increase annually by a percentage up to the change in the
West Region (West City Size B/C 2.5 Million or less) Consumer Price Index of
the US Dept. of Labor, Bureau of Labor Statistics
(https://www.bls.gov/regions/west/data/xg-tables/ro9xg01.htm), based upon the rate of
change as stated from the last month reported to the same month of the
preceding year. In the event such Consumer Price Index (or a successor or
substitute index) is not available, a reliable governmental or other nonpartisan
publication evaluating the information theretofore used in determining the
Consumer Price Index shall be used in lieu of such Consumer Price Index.

Remainder of this page intentionally left blank.
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APPENDIX B

MAINTENANCE AND OPERATIONS SPECIFICATIONS AND PROCEDURES

1. Defined Terms

a.

b.

‘Routine Maintenance” is all preventive maintenance activities and repairs.

“‘Non-Routine Maintenance” is all efforts and activities in response to an
emergency circumstance which requires restoration of service.

2. General

a.

County shall operate and maintain a Network Control and Management
Center (NCAM) staffed twenty-four (24) hours a day, seven (7) days a
week, by trained and qualified personnel. County shall maintain (503)
742-4219 telephone number to contact personnel and NCAM. County’s
NCAM personnel shall dispatch maintenance and repair personnel along
the fiber optic network to repair problems detected through the NCAM'’s
remote surveillance equipment, by the Customer, or otherwise.

In the event Customer identifies a circumstance which requires restoration
of service, Customer shall provide NCAM personnel the name and
address of the facility with the problem, the identification number of the
Fiber circuits in question, and the name and telephone numbers of
Customer’s personnel to contact for site access and status updates.
NCAM personnel shall immediately contact a County technician and
provide the Customer contact information. County technician shall contact
Customer within one (1) hour of initial call.

If the County’s technician cannot repair the service interruption by
telephone, County shall use commercially reasonable efforts to have its
first maintenance employee or contractor at the site requiring repair within
five (5) hours of the initial call to the NCAM. County will then work
continuously until service has been restored.

County shall use commercially reasonable efforts to notify Customer
seven (7) days prior to the date of any planned non-emergency
maintenance activity. In the event that a County planned activity is
canceled or delayed for any reason as previously notified, County shall
notify Customer as soon as reasonably possible and will comply with the
provisions of the previous sentence to reschedule any delayed activity.

3. Fiber Optic Network

Appendix B
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County shall maintain the fiber optic network in good and operable
condition and shall repair the fiber in a manner consistent with industry
standards and using commercially reasonable efforts.

County shall perform appropriate routine maintenance on the fiber optic
network in accordance with County’s then current preventive maintenance
procedures. County’s maintenance procedures shall not substantially
deviate from industry practice.

4, Restoration

a.

When restoring damaged fiber, the Parties agree to work together to
restore all traffic as quickly as possible.  County, immediately upon
arriving on the site of the damage, shall determine the best course of
action to be taken to restore the fiber and shall begin restoration efforts.

It will be the responsibility of County and Customer to report to one
another respectively any known environmental hazards which would
restrict or jeopardize any maintenance work activities in shelters or right of
way areas of operation.

Upon notification of interruption of fiber optic network service, disrepair,
impairment or other need for repair or restoration of the fiber and the
location of the damaged fiber, County shall pursue commercially
reasonable efforts to mobilize technicians to achieve necessary repair or
restoration, including, but without limitation, having maintenance
personnel at the affected site within five (5) hours after receipt of such
notice with the required restoration material and equipment.

In the event that Customer's use of the fiber optic network is interrupted
due to an occurrence of a force majeure event, repairs and restoration
shall be made as expeditiously as reasonably possible. Customer
recognizes that five (5) hour response time represents optimal conditions,
and may be impossible to achieve when emergency restoration of fiber
optic network integrity is required or when responding to certain remote
locations. Actual response times will be influenced by such factors as
terrain, weather conditions present at the time the request is made and
actual mileage to the fault site.

For purposes of this section, “commercially reasonable efforts” means
activities and performances consistent with prudent utility practice, existing
contract provisions for County technicians and/or employees, practices
required for preserving the integrity of the fiber optic network, and
response times that do not jeopardize the health and safety of the
employees, contractors and agents of County and Customer.

5. Customer shall be responsible for paying County standard maintenance fees for

Appendix B
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any calls to County for maintenance issues related to the Fiber that County later
confirms as resulting from another source other than functionality of the Fibers.

Remainder of this page intentionally left blank.
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APPENDIX C
FIBER SPLICING AND TESTING STANDARDS AND PROCEDURES

Fiber and Connector Standards

a. Connector Standards
The loss value of any pigtail connector and any associated fiber jumper or
pigtail with matching mode field diameters will not exceed .5dB at 1550 nm.
The loss value of a connector and its associated jumper with mismatched
mode field diameters should not exceed .8 dB.

b. Field Splice Standards

The objective for each splice is an averaged loss value of 0.1 dB or less when
measured bi-directionally with an OTDR at 1550 nm. In the event of damage
and subsequent restoration of the Fibers, commercially reasonable efforts will
be made to restore the Fibers to this standard. If after 3 restoration splicing
attempts, County is not able to produce a loss value of 0.1 dB or less bi-
directionally at 1550 nm, then 0.5 dB or less bi-directionally at 1550 nm will be
acceptable. Fibers not meeting the 0.1 dB or less specification will be
identified as Out Of Specification (OOS). Documentation of the three
attempts (re-burns) to bring the OOS fiber within specification will be
provided.

G. Span Loss
It is County's responsibility to insure proper continuity of all fibers at the fiber
level, not just the pigtail level. Any “frogs” or fibers that cross in the route will
be remedied by County. The following span loss calculation will be used:

(A* L)+ (0.1 *N)+ C = Acceptable Span Loss

A = Attenuation per KM at 1550 nm

L = Optical length of cable measured in kilometers (from OTDR Trace)

N = Number of splices in a span

C = Connector loss. The connector loss will not exceed .5dB. The section
test will have (2) pigtail connectors/splices under test, so 1.0dB will be
allowed for this loss.

Remainder of this page intentionally left blank.
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Dave Cummings
Chief Information Officer

CLACKAMAS Technology Services

COUNTY

121 Library Court Oregon City, OR 97045

Board of County Commissioners
Clackamas County

Members of the Board:

Approval of End User License Agreement with VMWare /
Procurement of Software Services from Dell Inc.

Purpose/ Provides the purchase of VMWare Software needed for supporting

Outcomes critical virtualized server and networking infrastructure to conduct
county business and meet security compliance requirements.

Dollar Amount and | Contract total value of $857,029.90, all encumbered on the current

Fiscal Impact Fiscal Year

Funding Source Planned Capital expense from the TS 747-0227 fund.

Duration Total Duration of 5 years.

Previous Board None

Action

Strategic Plan 1. Build a Strong Infrastructure

Alignment 2. Build public trust through good government

Counsel Review County Counsel reviewed and approved this document on March 10,
2020.

Contact Person Chris Fricke 503-723-4941

BACKGROUND:

Technology Services (TS) uses VMWare as the platform for the county’s virtual server
infrastructure. This infrastructure houses nearly all production, development, test, and utility
servers across a series of physical server and storage systems. This environment is critical to
County operation considering more than 90% of our servers are hosted by the virtual
infrastructure. The current licensing level from VMWare provides solid functionality and
performance and this project is intended to expand functionality to include virtualized
networking, security, cloud integration, and system monitoring capabilities.

PROCUREMENT PROCESS:

On January 21, 2020, a Notice of Intent to Purchase from a permissive cooperative
procurement was advertised in accordance with ORS 279B and LCRB Rule C-046-0440. The
County did not receive any comments during the seven (7) day protest period. This contract is a
Cooperative Purchasing Opportunity off the Dell Inc. Midwestern Higher Education Commission
Cooperative Contract # 07012015. Procurement and Counsel have negotiated the proposed
contract with VMWare that will be purchased from Dell Inc. as a distributor of the software
licensing.

Phone 503.655.8322 | Fax 503.655.8255 | www.clackamas.us




RECOMMENDATION:

Staff recommends the Board of County Commissioners approve both the attached Government
Addendum with Dell and the End User License Agreement with VMWare and, to complete the
transaction, authorize the Procurement Office to execute any other needed instruments and
purchase orders in order to complete the five (5) year purchase from Dell Inc.

Respectfully submitted,

Dave Cummings, Director

Placed on the Agenda of by Procurement and Contract Services

Phone 503.655.8322 | Fax 503.655.8255 | www.clackamas.us



CLACKAMAS COUNTY
GOVERNMENTAL CONTRACTING ADDENDUM
Contract #2437

This Oregon Governmental Contracting Addendum (“Addendum”) is entered into by Clackamas County, a political
subdivision of the State of Oregon (“County”), on behalf of its Technology Services Department and Dell Marketing,
L.P. (“Contractor™). This Addendum includes two exhibits; Dell Quote # 3000057255311.1 as “Exhibit A” and
VMWare End User License Agreement (“Vendor Agreement”) as “Exhibit B” hereby attached and incorporated by
reference. This purchase is executed via The Midwestern Higher Education Commission Cooperative Contract #
07012015. As used below, "Contract” means: this Addendum, and Exhibits A and B. To the extent there is any
conflict between the Addendum and the Vendor Agreement, the terms of this Addendum shall control. No other terms
or conditions, whether from Dell Marketing, L.P., VMWare, or its partners or affiliates, including standard click

through license or website terms or use of privacy policy, shall apply to the County unless such terms are included in
the Contract or is formally agreed to in writing.

A.

Term. This Contract shall become effective upon signature of both parties. Unless earlier terminated or extended,
this Contract shall expire on March 30, 2025.

Consideration. The total consideration paid by the County under the Contract shall not exceed eight hundred fifty-
seven thousand twenty-nine dollars ninety cents ($857,029.90) as identified in the attached Dell Quote #
1000467918727.1.

County Contract Administrator. The County Contract Administrator for this Contract is Chris Fricke.

Invoices and Payments. Invoices shall be submitted to: Casi Poftter at cpotter(@clackamas.us

Payment and late fees shall only be in accordance with ORS 293 .462.

Insurance. Contractor shall secure at its own expense and keep in effect during the term of the performance under
this Contract the insurance required and minimum coverage indicated below. Contractor shall provide proof of
said insurance and name the County as an additional insured on the Commercial General liability policies. Proof of
insurance should be submitted to the following address: Clackamas County Procurement Division, 2051 Kaen
Road, Oregon City, OR 97045 or procurement(@clackamas.us.

Required - Workers Compensation: Contractor shall comply with the workers’ compensation requirements
in ORS 656.017, unless exempt under ORS 656.126.

[X] Required — Professional Liability, including Cyber Liability of not less than $1,000,000 per
occurrence, with an annual aggregate limit of $2.000,000 for damages caused by error, omission or negligent
acts.

Required — Commercial General Liability: combined single limit, or the equivalent, of not less than
$1,000,000 per occurrence, with an annual aggregate limit of $2,000,000 for Bodily Injury and Property
Damage.

X Required — Automobile Liability: combined single limit, or the equivalent, of not less than $1,000,000
per occurrence for Bodily Injury and Property Damage.

The Comimercial General Liability policy(s) shall be primary insurance as respects to the County. Any insurance
or self-insurance maintained by the County shall be excess and shall not contribute to it. Any obligation that
County agree to a waiver of subrogation is hereby stricken.

Debt Limitation. The Contract is expressly subject to the debt limitation of Oregon counties set forth in Article
X1, Section 10, of the Oregon Constitution, and is contingent upon funds being appropriated therefore. Any
provisions herein which would conflict with law are deemed inoperative to that extent.
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G. Public Contracting Requirements. Pursuant to the public contracting requirements contained in Oregon Revised
Statutes (“ORS”) Chapter 279B.220 through 279B.235, Contractor shall;

1. Make payments promptly, as due, to all persons supplying to Contractor labor or materials for the prosecution
of the work provided for in the Contract.

2. Pay all contributions or amounts due the Industrial Accident Fund from such Contractor or subcontractor
incurred in the performance of the Contract.

3. Not permit any lien or claim to be filed or prosecuted against County on account of any labor or material
furnished.

Pay the Department of Revenue all sums withheld from employees pursuant to ORS 316.167.

4. As applicable, Contractor shall pay employees for work in accordance with ORS 279B.235, which is
incorporated herein by this reference. The Contractor shall comply with the prohibitions set forth in ORS
652.220, compliance of which is a material element of this Contract, and failure to comply is a breach entitling
County to terminate this Contract for cause.

H. Governing Law; Venue. This Contract shall be governed and construed in accordance with the laws of the State
of Oregon without regard to principles of conflicts of law.

I.  Termination. This Contract may be terminated by mutual agreement of the parties or by the County for one of the
following reasons: (i) for convenience upon thirty (30) days written notice to Contractor and, upon receipt of the
written notice, Contractor shall stop performance, and County shall pay Contractor for the goods or services
delivered and accepted; (ii) at any time the County fails to receive funding, appropriations, or other expenditure
authority as solely determined by the County; (iii) if Contractor breaches any Contract provision or is declared
insolvent, County may terminate after thirty (30) days written notice with an opportunity to cure.

J.  Compliance. Contractor shall comply with all federal, state and local laws, regulation, executive orders and
ordinances applicable to this Contract.

K. Tax Compliance. Contractor represents and warrants that it has complied, and will continue to comply throughout
the duration of this Contract and any extensions, with all applicable tax laws of this state or any political subdivision
of this state, including but not limited to ORS 305.620 and ORS chapters 316, 317, and 318. Any violation of this
section shall constitute a material breach of this Contract and shall entitle County to terminate this Contract, to pursue
and recover any and all damages that arise from the breach and the termination of this Contract, and to pursue any or
all of the remedies available under this Contract or applicable law.

L. Indemnification. Contractor agrees to indemnify and defend the County, its officers, elected officials, agents and
employees from and against all claims and actions, and all expenses incidental to the investigation and defense
thereof, arising out of or based upon damage or injuries to persons or property caused by the fault or negligence of
Contractor or Contractor’s employees or agents. Any obligation of the County to indemnify, hold harmless and
defend Contractor, its officers, elected officials, agents and employees, or any other indemnitee, shall only be to
the extent provided by Article XI, Section 10 of the Oregon Constitution and the Oregon Tort Claims Act (ORS
30.260 through 30.300) from and against all claims and actions, and all expenses incidental to the investigation
and defense thereof, arising out of or based on damage or injuries to persons or property caused by the fault or
negligence of the County or the County’s employee or agents.

M. Dispute Resolution. No attorney fees shall be paid for or awarded to either party in the course of any dispute,
indemnification, or other recovery. It is the intent of the parties that each shall bear the costs of its own legal
counsel. Any requirements contained in this Contract waiving a right to a jury trial or requiring binding arbitration
are void.

N. Records. Contractor shall maintain all sales records relating to this Contract according to GAAP (“Records”) for
six (6) years from termination or as otherwise required. Contractor shall grant County, the federal government, and
their duly authorized representatives access to the Records at County’s expense, upon advanced notice and at a
mutually agreed upon time and location, including reviewing, auditing, copying, and making transcripts. Any
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documents that are requested to be maintained as confidential by either party shall only be maintained as
confidential to the extent permitted by the Oregon Public Records Law ORS 192.

O. Subcontractors. Contractor shall ensure that its subcontractors, if any, comply with the requirements of this
Addendum.

P. Counterparts. This Addendum may be executed in several counterparts, each of which shall be an original, all of
which shall constitute but one and the same instrument.

Q. Waiver. The failure of County to enforce any provision of this Contract shall not constitute a waiver by County of
that or any other provision.

R. Notices. Except as otherwise provided in this Contract, any required notices between the parties shall be given in
writing by personal delivery, email, or mailing the same, to the Contract Administrators identified in Article 1,
Section 6. If notice is sent to County, a copy shall also be sent to: Clackamas County Procurement, 2051 Kaen
Road, Oregon City, OR 97045, or procurement(@clackamas.us. Any communication or notice so addressed and
mailed shall be deemed to be given five (5) days after mailing, and immediately upon personal delivery, or within
2 hours after the email is sent during County’s normal business hours (Monday — Thursday, 7:00 a.m. to 6:00 p.m.)
(as recorded on the device from which the sender sent the email), unless the sender receives an automated message
or other indication that the email has not been delivered.

By their signatures below, the parties to this Addendum agree to the terms, conditions, and content expressed herein.

Dell Marketing, L.P. Clackamas County
@;@@M K 3//: / 2020
ed Signatufe Board Date
k@ Lobbi 3/ Y Lcdwtd— Mar

Name/Title (Pnnted)/ Name/Title (Printed)

Approved As To Form:
£
L% 03/11/2020

Clackamas C6unty Counsel Date
Recording Secretary Date
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A quote for your consideration.

Based on your business needs, we put the following quote together to help with your
purchase decision. Below is a detailed summary of the quote we’ve created to help you with
your purchase decision.

To proceed with this quote, you may respond to this email, order online through your
Premier page, or, if you do not have Premier, use this Quote to Order.

Quote No. 3000057255311.1 Sales Rep Chuck Starks

Total $857,029.90 Phone (800) 456-3355, 7230231

Customer # 99216161 Email Chuck_Starks@Dell.com

Quoted On Mar. 06, 2020 Billing To ACCOUNTS PAYABLE

Expires by April 1, 2020 CLACKAMAS COUNTY
TECHNOLOGY SERVICE

121 LIBRARY COURT
OREGON CITY, OR 97045-4039

Message from your Sales Rep

Please contact your Dell sales representative if you have any questions or when you're ready to place an order.
Thank you for shopping with Dell!

Regards,
Chuck Starks

Shipping Group

Shipping To Shipping Method
CHRIS FRICKE Not available
CLACKAMAS COUNTY

121 LIBRARY CT
OREGON CITY, OR 97045-4039
(503) 723-4941

Product Unit Price Qty Subtotal
VLA VMWARE-ELA $857,029.90 1 $857,029.90
Subtotal: $857,029.90
Shipping: $0.00
Estimated Tax: $0.00
Total: $857,029.90
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Shipping Group Details

Shipping To Shipping Method
CHRIS FRICKE Not available
CLACKAMAS COUNTY

121 LIBRARY CT
OREGON CITY, OR 97045-4039

(503) 723-4941
VLA VMWARE-ELA Contract # C000000181093 $857,029.90
In accordance with Midwestern Higher Education Commission Contract
#MHEC-07012015 SKU Unit Price
Description - VLA VMWARE-ELA AA942868 -

Qty Subtotal
1 $857,029.90
Qty Subtotal

Subtotal: $857,029.90

Shipping: $0.00

Estimated Tax: $0.00

Total: $857,029.90



This Quote will, if Customer issues a purchase order for the quoted items that is accepted by Supplier, constitute a contract between the entity
issuing this Quote ("Supplier”) and the entity to whom this Quote was issued ("Customer”). Unless otherwise stated herein, pricing is valid for
thirty days from the date of this Quote. All product, pricing and other information is based on the latest information available and is subject to
change. Supplier reserves the right to cancel this Quote and Customer purchase orders arising from pricing errors. Taxes and/or freight
charges listed on this Quote are only estimates. The final amounts shall be stated on the relevant invoice. Additional freight charges will be
applied if Customer requests expedited shipping. Please indicate any tax exemption status on your purchase order and send your tax
exemption certificate to Tax_Depariment@dell.com or ARSalesTax@emc.com, as applicable.

Governing Terms: This Quote is subject to: (a) a separate written agreement between Customer or Customer's affiliate and Supplier or a
Supplier’s affiliate to the extent that it expressly applies to the products and/or services in this Quote and (b) the terms referenced herein
(collectively, the "Governing Terms"). Different Governing Terms may apply to different products and services on this Quote.

Supplier Software Licenses and Services Descriptions : Customer's use of any Supplier software is subject to the license terms
accompanying the software.

Offer-Specific, Third Party and Program Specific Terms : Cuslomer's use of third-party software is subject to the license terms that

accompany the software. Certain Supplier-branded and third-party products and services listed on this Quote are subject to additional, specific
terms.

In case of Resale only: Should Customer procure any products or services for resale, whether on standalone basis or as part of a solution,
Customer shall include the applicable software license terms, services terms, and/or offer-specific terms in a written agreement with the end-
user and provide written evidence of doing so upon receipt of request from Supplier.

*Dell Business Credit (DBC):
OFFER VARIES BY CREDITWORTHINESS AS DETERMINED BY LENDER. Offered by WebBank to Small and Medium Business customers
with approved credil. Taxes, shipping and other charges are extra and vary. Minimum monthly payments are the greater of $15 or 3% of

account balance. Dell Business Credit is not offered to government or public entities, or business entities located and organized outside of the
United States.
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VMware Agreement # 00392173

Exhibit B
EULA EXHIBIT
VMWARE END USER LICENSE AGREEMENT

PLEASE NOTE THAT THE TERMS OF THIS END USER LICENSE AGREEMENT SHALL GOVERN YOUR USE OF THE
SOFTWARE, REGARDLESS OF ANY TERMS THAT MAY APPEAR DURING THE INSTALLATION OF THE SOFTWARE.

IMPORTANT-READ CAREFULLY: BY DOWNLOADING, INSTALLING, OR USING THE SOFTWARE, CLACKAMAS
COUNTY, A POLITICAL SUBDIVISION OF THE STATE OF OREGON ("YOU") AGREES TO BE BOUND BY THE TERMS OF
THIS END USER LICENSE AGREEMENT ("EULA"). IF YOU DO NOT AGREE TO THE TERMS OF THIS EULA, YOU MUST
NOT DOWNLOAD, INSTALL, OR USE THE SOFTWARE, AND YOU MUST DELETE OR RETURN THE UNUSED SOFTWARE
TO THE VENDOR FROM WHICH YOU ACQUIRED IT WITHIN THIRTY (30) DAYS AND REQUEST A REFUND OF THE
LICENSE FEE, IF ANY, THAT YOU PAID FOR THE SOFTWARE.

EVALUATION LICENSE. If You are licensing the Software for evaluation purposes, Your use of the Software is only permitted
in a non-production environment and for the period limited by the License Key. Notwithstanding any other provision in this
EULA, an Evaluation License of the Software is provided "AS-1S" without indemnification, support or wamanty of any kind,
expressed or implied.

1. DEFINITIONS.

1.1 "Affiliate” means, with respect to a party at a given time, an entity that then is directly or indirectly controlled by, is under
common control with, or controls that party, and here "control” means an ownership, voting or similar interest representing fifty
percent (50%) or more of the total interests then outstanding of that entity.

1.2 "Documentation” means that documentation that is generally provided to You by VMware with the Software, as revised
by VMware from time to time, and which may include end user manuals, operation instructions, installation guides, release notes,
and on-line help files regarding the use of the Software.

1.3 “Guest Operating Systems” means instances of third-party operating systems licensed by You, installed in a Virtual
Machine and pun using the Software.

1.4 "Intellectual Property Rights" means all worldwide intellectual property rights, including without limitation, copyrights,
trademarks, service marks, trade secrets, know how, inventions, patents, patent applications, moral rights and all other proprietary
rights, whether registered or unregistered.

15 "License” means a license granted under Section 2.1 (General License Grant).

1.6 “License Key" means a serial number that enables You to activate and use the Software.

¥ "License Term" means the duration of a License as specified in the Order.

1.8 "License Type" means the type of License applicable to the Software, as more fully described in the Order.

1.9 “Open Source Software” or “0SS” means software components embedded in the Software and provided under
separate license terms, which can be found either in the open_source_licenses.txt file (or similar file) provided within the Software
or at hitp://www.vmware.com/download/open_source.html.

1.10 "Order” means a purchase order, enterprise license agreement, or other ordering document issued by You to VMware
or a VMware authorized reseller that references and incorporates this EULA and is accepted by VMware as set forth in Section 4
(Order).

1.1 “Product Guide” means the current version of the VMware Product Guide at the time of Your Order, copies of which
are found at www.vmware.com/download/eula.

1.12 “Support Services Terms” means VMware's then-current support policies, copies of which are posted
at www.vmware.com/support/policies.
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1.13 “Software” means the VMware Tools and the VMware computer programs listed on VMware's commercial price list to
which You acquire a license under an Order, together with any software code relating to the foregoing that is provided to You
pursuant to a support and subscription service contract and that is not subject to a separate license agreement.

1.14 "Territory" means the country or countries in which You have been invoiced; provided, however, that if You have been
invoiced within any of the European Economic Area member states, You may deploy the corresponding Software throughout the
European Economic Area.

1.15 “Third Party Agent” means a third party delivering information technology services to You pursuant to a writien contract
with You.

1.16 “Virtual Machine” means a software container that can run its own operating system and execute applications like a
physical machine.

1.17 "VMware" means VMware, Inc., a Delaware corporation, if You are purchasing Licenses or services for use in the United
States and VMware International Unlimited Company, a company organized and existing under the laws of Ireland, for all other
purchases.

1.18 "VMware Tools" means the suite of utilities and drivers, Licensed by VMware under the "VMware Tools" name, that can
be installed in a Guest Operating System to enhance the performance and functionality of a Guest Operating System when running
in a Virtual Machine.

2. LICENSE GRANT.

2.1 General License Grant. VMware grants to You a non-exclusive, non-transferable (except as set forth in Section 12.1
(Transfers; Assignment) license to use the Software and the Documentation during the period of the license and within the Territory,
solely for Your internal business operations, and subject to the provisions of the Product Guide. Unless otherwise indicated in the
Order, licenses granted to You will be perpetual, will be for use of object code anly, and will commence on either delivery of the
physical media or the date You are notified of availability for electronic download.

2.2 Third Party Agents. Under the License granted to You in Section 2.1 (General License Grant) above, You may permit
Your Third Party Agents to access, use and/or operate the Software on Your behalf for the sole purpose of delivering services to
You, provided that You will be fully responsible for Your Third Party Agents’ compliance with terms and conditions of this EULA
and any breach of this EULA by a Third Party Agent shall be deemed to be a breach by You.

2.3 Copying Permitted. You may copy the Software and Documentation as necessary to install and run the quantity of
copies licensed, but otherwise for archival purposes only.

24 Benchmarking. You may use the Software to conduct internal performance testing and benchmarking studies. You
may only publish or otherwise distribute the results of such studies to third parties as follows: (a) if with respect to VMware's
Workstation or Fusion products, only if You provide a copy of Your study to benchmark@vmware.com prior to distribution; (b) if
with respect to any other Software, only if VMware has reviewed and approved of the methodology, assumptions and other
parameters of the study (please contact VMware at benchmark@vmware.com to request such review and approval) prior to such
publication and distribution.

25 VMware Tools. You may distribute the VMware Tools to third parties solely when installed in a Guest Operating System
within a Virtual Machine. You are liable for compliance by those third parties with the terms and conditions of this EULA.

26 Open Source Software. Notwithstanding anything herein to the contrary, Open Source Software is licensed to You
under such 0SS's own applicable license terms, which can be found in the open_source_licenses.txt file, the Documentation or
as applicable, the comesponding source files for the Software available at hitp:/www.vmware.com/download/open_source.html.
These 0SS license terms are consistent with the license granted in Section 2 (License Grant), and may contain additional rights
benefiting You. The 0SS license terms shall take precedence over this EULA to the extent that this EULA imposes geeater
restrictions on You than the applicable OSS license terms. To the extent the license for any Open Source Software requires
VMware to make available to You the corresponding source code and/or modifications (the 'Source Files’), You may obtain a
copy of the applicable Source Files from VMware's website at hitp:/www.vmware.com/download/open_source.html or by sending
a written request, with Your name and address to: VMware, Inc., 3401 Hillview Avenue, Palo Alto, CA 94304, United States of
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America. All requests should clearly specify: Open Source Files Request, Attention: General Counsel. This offer to obtain a copy
of the Source Files is valid for three years from the date You acquired this Software.

3. RESTRICTIONS; OWNERSHIP.

3.1 License Restrictions. Without VMware's prior written consent, You must not, and must not allow any third party to: (a)
use Software in an application services provider, service bureau, or similar capacity for third parties, except that You may use the
Software to deliver hosted services to Your Affiliates; (b) disclose to any third party the results of any benchmarking testing or
comparative or compelitive analyses of VMware's Software done by or on behalf of You, except as specified in Section 2.4
(Benchmarking); (c) make available Software in any form to anyone other than Your employees or contractors reasonably
acceptable to VMware and require access to use Software on behalf of You in a matter permitted by this EULA, except as specified
in Section 2.2 (Third Party Agents); (d) transfer or sublicense Software or Documentation to an Affiliate or any third party, except
as expressly permitted in Section 12.1 (Transfers; Assignment); (e) use Software in conflict with the terms and restrictions of the
Software's licensing model and other requirements specified in Product Guide and/or VMware quote; (f) except to the extent
permitted by applicable mandatory law, modify, translate, enhance, or create derivative works from the Software, or reverse
engineer, decompile, or otherwise attempt to derive source code from the Software, except as specified in Section 3.2
(Decompilation); (g) remove any copyright or other proprietary notices on or in any copies of Software; or (h) violate or circumvent
any technological restrictions within the Software or specified in this EULA, such as via software or semvices.

3.2 Decompilation. Notwithstanding the foregoing, decompiling the Software is permitted to the extent the laws of the
Territory give You the express right to do so to obtain information necessary to render the Software interoperable with other
software; provided, however, You must first request such information from VMware (at info@vmware.com), provide all reasonably
requested information to allow VMware to assess Your claim, and VMware may, in its discretion, either provide such interoperability
information to You, impose reasonable conditions, including a reasonable fee, on such use of the Software, or offer to provide
alternatives to ensure that VMware's proprietary rights in the Software are protected and to reduce any adverse impact on
VMware's proprietary rights.

3.3 Ownership. The Software and Documentation, all copies and portions thereof, and all improvements, enhancements,
modifications and derivative works thereof, and all Intellectual Property Rights therein, are and shall remain the sole and exclusive
property of VMware and its licensors. Your rights to use the Software and Documentation shall be limited to those expressly granted
inthis EULA and any applicable Order. No other rights with respect to the Software or any related Intellectual Property Rights are
implied. You are not authorized to use (and shall not permit any third party to use) the Software, Documentation or any portion
thereof except as expressly authorized by this EULA or the applicable Order. VMware reserves all rights not expressly granted to
You. VMware does not transfer any ownership rights in any Software.

34 Guest Operating Systems. Certain Software allows Guest Operating Systems and application programs to run on a
computer system. You acknowledge that You are responsible for obtaining and complying with any licenses necessary to operate
any such third-party software.

4, ORDER. Your Order is subject to this EULA. No Orders are binding on VMware until accepted by VMware. Orders for
Software are deemed to be accepted upon VMware's delivery of the Software included in such Order. Orders issued to VMware
do not have to be signed to be valid and enforceable.

5. RECORDS AND AUDIT. During the License Term for Software and for two (2) years after its expiralion or termination,
You will maintain accurate records of Your use of the Software sufficient to show compliance with the terms of this EULA. During
this period, VMware will have the right to audit Your use of the Software to confirm compliance with the terms of this EULA. That
audit is subject to reasonable notice by ViMware and will not unreasonably interfere with Your business activities. VMware may
conduct no more than one (1) audit in any twelve (12) month period, and only during normal business hours. You will reasonably
cooperate with VMware and any third party auditor and will, without prejudice to other rights of VMware, address any non-
compliance identified by the audit by promptly paying additional fees. You will promptly reimburse VMware for all reasonable costs
of the audit if the audit reveals either underpayment of more than five (5%) percent of the Software fees payable by You for the
period audited, or that You have matenially failed to maintain accurate records of Software use.

6. SUPPORT AND SUBSCRIPTION SERVICES. Except as expressly specified in the Product Guide, VMware does not
provide any support or subscription services for the Software under this EULA. You have no rights to any updates, upgrades or
extensions or enhancements to the Software developed by VMware unless you separately purchase VMware support or
subscription services. These support or subscription services are subject to the Support Services Terms.
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1 WARRANTIES.

7.1 Software Warranty, Duration and Remedy. VMware warrants to You that the Software will, for a period of ninety (90)
days following notice of availability for electronic download or delivery ("Warranty Period"), substantially conform to the applicable
Documentation, provided that the Software: (a) has been properly installed and used at all times in accordance with the applicable
Documentation; and (b) has not been modified or added to by persons other than VMware or its authorized representative. VMware
will, at its own expense and as its sole obligation and Your exclusive remedy for any breach of this warranty, either replace that
Software or corect any reproducible error in that Software reported to VMware by You in writing during the Warranty Period. If
VMware determines that it is unable to correct the error or replace the Software, VMware will refund to You the amount paid by
You for that Software, in which case the License for that Software will terminate.

7.2 Software Disclaimer of Warranty. OTHER THAN THE WARRANTY ABOVE, AND TO THE MAXIMUM EXTENT
PERMITTED BY APPLICABLE LAW, VMWARE AND ITS SUPPLIERS MAKE NO OTHER EXPRESS WARRANTIES UNDER
THIS EULA, AND DISCLAIM ALL IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE,
TITLE AND NON-INFRINGEMENT, AND ANY WARRANTY ARISING BY STATUTE, OPERATION OF LAW, COURSE OF
DEALING OR PERFORMANCE, OR USAGE OF TRADE. VMWARE AND ITS LICENSORS DO NOT WARRANT THAT THE
SOFTWARE WILL OPERATE UNINTERRUPTED OR THAT IT WILL BE FREE FROM DEFECTS OR THAT IT WILL MEET YOUR
REQUIREMENTS.

8. INTELLECTUAL PROPERTY INDEMNIFICATION.

8.1 Defense and Indemnification. Subject to the remainder of this Section 8 (Intellectual Property Indemnification),
VMware shall defend You against any third party claim that the Software infringes any patent, trademark or copyright of such third
party, or misappropriates a trade secret (but only to the extent that the misappropriation is not a result of Your actions) under the
laws of: (a) the United States and Canada; (b) the European Economic Area; (c) Australia; (d) New Zealand; (e) Japan; or (f) the
People’s Republic of China, to the extent that such countries are part of the Tepritory for the License (‘Infringement Claim") and
indemnify You from the resulting costs and damages finally awarded against You to such third pary by a court of competent
jurisdiction or agreed to in setilement. The foregoing obligations are applicable only if You: (i) promptly notify VMware in writing of
the Infringement Claim; (ii) allow VMware sole control over the defense for the claim, any settlement negotiations and and any
related action challenging the validity of the allegedly infiinged patent, trademark, or copyright provided that VMware agrees not
to enter into any settlement that obligates You to pay any amounts to the party bringing the claim, without Your prior written consent,
such consent not to be unreasonably withheld, delayed or conditioned; and (jii) reasonably cooperate in response to VMware
requests for assistance. You may not settle or compromise any Infringement Claim without the prior written consent of VMware.

8.2 Remedies. If the alleged infringing Software become, or in VMware's opinion be likely to become, the subject of an
Infringement Claim, VMware will, at VMware's option and expense, do ane of the following: (a) procure the rights necessary for
You to make continued use of the affected Software; (b) replace or modify the affected Software 1o make it non-infringing; or (c)
terminate the License to the affected Software and discontinue the related support services, and, upon Your certified deletion of
the affected Software, refund: (i) the fees paid by You for the License to the affected Software, less straight-line depreciation over
a three (3) year useful life beginning on the date such Software was delivered; and (ii) any pre-paid service fee atiributable to
related support services to be delivered after the date such semvice is stopped. Nothing in this Section 8.2 (Remedies) shall limit
VMware's obligation under Section 8.1 (Defense and Indemnification) to defend and indemnify You, provided that You replace the
allegedly infringing Software upon VMware's making alternate Software available to You and/or You discontinue using the allegediy
iniinging Sofiware upan receiving VMware’s notice terminating the affected License.

8.3 Exclusions. Notwithstanding the foregoing, VMware will have no obligation under this Section 8 (Intellectual Property
Indemnification) or otherwise with respect to any claim based on: (a) a combination of Software with non-VMware products (other
than non-VMware products that are listed on the Order and used in an unmodified form); (b) use for @ purpose or in @ manner for
which the Software was not designed; (c) use of any older version of the Software when use of a newer VMware version would
have avoided the infringement; (d) any modification to the Software made without VMware's express written approval; (e) any claim
that relates to open source software or freeware technology or any derivatives or other adaptations thereof that is not embedded
by VMware into Software listed on VMware’s commercial price list; or (f) any Software provided on a no charge, beta or evaluation
hasis. THIS SECTION 8 (INTELLECTUAL PROPERTY INDEMNIFICATION) STATES YOUR SOLE AND EXCLUSIVE REMEDY
AND VMWARE'S ENTIRE LIABILITY FOR ANY INFRINGEMENT CLAIMS OR ACTIONS.
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9. LIMITATION OF LIABILITY.

9.1 Limitation of Liability. TO THE MAXIMUM EXTENT MANDATED BY LAW, IN NO EVENT WILL VMWARE AND ITS
LICENSORS BE LIABLE FOR ANY LOST PROFITS OR BUSINESS OPPORTUNITIES, LOSS OF USE, LOSS OF REVENUE,
LOSS OF GOODWILL, BUSINESS INTERRUPTION, LOSS OF DATA, OR ANY INDIRECT, SPECIAL, INCIDENTAL, OR
CONSEQUENTIAL DAMAGES UNDER ANY THEORY OF LIABILITY, WHETHER BASED IN CONTRACT, TORT,
NEGLIGENCE, PRODUCT LIABILITY, OR OTHERWISE. BECAUSE SOME JURISDICTIONS DO NOT ALLOW THE
EXCLUSION OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, THE PRECEDING
LIMITATION MAY NOT APPLY TO YOU. VMWARE'S AND ITS LICENSORS' LIABILITY UNDER THIS EULA WILL NOT, IN ANY
EVENT, REGARDLESS OF WHETHER THE CLAIM IS BASED IN CONTRACT, TORT, STRICT LIABILITY, OR OTHERWISE,
EXCEED THE GREATER OF THE LIGENSE FEES YOU PAID FOR THE SOFTWARE GIVING RISE TO THE CLAIM OR ONE
MILLION U.S. DOLLARS ($1,000,000). THE FOREGOING LIMITATIONS SHALL APPLY REGARDLESS OF WHETHER
VMWARE OR ITS LICENSORS HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES AND REGARDLESS OF
WHETHER ANY REMEDY FAILS OF ITS ESSENTIAL PURPOSE. The limitations of liability shall not apply to: (a) VMware's
liability for death or personal injury caused by its negligence; (b) VMware's liability for any material misrepresentations made by it
on which You can be shown to have relied; (¢c) VMware's liability arising under Section 8, above; or (d) any liability which cannot
be excluded by applicable law.

9.2 Further Limitations. VVMware's licensors shall have no liability of any kind under this EULA and VMware's liability with
respect to any third party software embedded in the Sofiware shall be subject to Section 9.1 (Limitation of Liability).

9.3 Clackamas County Limitations. Any requirement that Clackamas County be responsible for damages or to indemnify
VMware shall be only to the extent permitted by Article X1, Section 10 of the Oregon Constitution and the Oregon Tort Claims Act
(ORS 30.260-30.300).

10. TERMINATION.

101 EULA Term. The term of this EULA begins on the notice of availability for electronic download or delivery of the Software
and continues until this EULA is terminated in accordance with this Section 10.

10.2 Termination for Breach. VMware may terminate this EULA effective immediately upon written notice to You if: (a) You
fail to pay any portion of the fees under an applicable Order within thirty (30) days after receiving written notice from VMware that
payment is past due; or (b) You breach any other provision of this EULA and fail to cure within thirty (30) days after receipt of
VMware's written notice thereof.

10.3 Termination for Insolvency. VMware may terminate this EULA effective immediately upon written notice to You if You:
(a) terminate or suspend your business; (b) become insolvent, admit in writing Your inability to pay Your debts as they mature,
make an assignment for the benefit of creditors; or become subject to control of a trustee, receiver or similar authority; or (c)
become subject to any bankruptcy or insolvency proceeding.

104 Termination by Clackamas County. Clackamas County is acquiring the right to use the Software as part of an
agreement between Clackamas Gounty and Dell Inc. ("County Contract”), which was purchased theough the Midwestern Higher
Education Commission Gooperative Contract #07012015 (the "Cooperative Coniract”). This Agreement will terminate upon
termination of the County Contract. Upon termination of the County Contract, Clackamas County will have no further obligations
to VMWare except as provided in Subsection 10.5, below.

105 Effect of Termination. Upon VMware's termination of this EULA: (a) all Licensed rights to all Software granted to You
under this EULA will immediately cease; and (b) You must cease all use of all Software, and return or cerlify destruction of all
Software and License Keys (including copies) to VMware, and return, or if requested by VMware, destroy, any related VMware
Confidential Information in Your possession or control and cerify in writing to VMware that You have fully complied with these
pequirements. Any provision will survive any termination or expiration if by its nature and context it is intended to survive, including
Sections 1 (Definitions), 2.6 (Open Source Software), 3 (Restrictions; Ownership), 5 (Records and Audit), 7.2 (Software Disclaimer
of Warranty), 9 (Limitation of Liability), 10 (Termination), 11 (Confidential Information) and 12 (General).

11. CONFIDENTIAL INFORMATION.

11:3 Definition. “Confidential Information” means information or materials provided by one party (“Discloser”) to the
other party ("Recipient”) which are in tangible form and labelled "confidential” or the like, or, information which a reasonable person
knew or should have known to be confidential. The following information shall be considered Confidential Information whether or
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not marked or identified as such: (a) License Keys; (b) information regarding VMware's pricing, product roadmaps or strategic
marketing plans; and (c) non-public materials relating to the Software.

11.2 Protection. Recipient may use Confidential Information of Discloser; (a) to exercise its rights and perform its obligations
under this EULA; or (b) in connection with the parties’ ongoing business relationship. Recipient will not use any Confidential
Information of Discloser for any purpose not expressly permitted by this EULA, and will disclose the Confidential Information of
Discloser only to the employees or contractors of Recipient who have a need to know such Confidential Information for purposes
of this EULA and who are under a duty of confidentiality no less restrictive than Recipient's duty hereunder. Recipient will protect
Confidential Information from unauthorized use, access, or disclosure in the same manner as Recipient protects its own confidential
or proprietary information of a similar nature but with no less than reasonable care

11.3 Exceptions. Recipient’s obligations under Section 11.2 (Protection) with respect to any Confidential Information will
terminate if Recipient can show by written records that such information: (a) was already known to Recipient at the time of
disclosure by Discloser; (b) was disclosed to Recipient by a third party who had the right to make such disclosure without any
confidentiality restrictions; (c)is, or through no fault of Recipient has become, generally available to the public; or (d) was
independently developed by Recipient without access to, or use of, Discloser's Information. In addition, Recipient will be allowed
to disclose Confidential Information to the extent that such disclosure is required by law or by the order of a court of similar judicial
or administeative body, provided that Recipient notifies Discloser of such required disclosure promptly and in writing and cooperates
with Discloser, at Discloser's request and expense, in any lawful action to contest or limit the scope of such required disclosure.

11.4 Data Privacy. You agree that VMware may process technical and related information about Your use of the Software
which may include internet protocol address, hardware identification, operating system, application software, peripheral hardware,
and non-personally identifiable Software usage statistics to facilitate the provisioning of updates, suppont, invoicing or online
services and may transfer such information to other companies in the VMware worldwide group of companies from time to time.
To the extent that this information constitutes personal data, ViMware shall be the controller of such personal data. To the extent
that it acts as a controller, each party shall comply at all times with its obligations under applicable data protection legislation.

11.5 Public Records Law. VMWare expressly agrees and understands that Clackamas County's obligations under this
Agreement are subject to, and only enforceable to the extent permitted by, the Oregon Public Records Law, Oregon Revised
Statutes ("ORS") Chapter 192 et. seq., and any other applicable state or federal law

12. GENERAL.

121 Transfers; Assignment. Except to the extent transfer may not legally be restricted or as permitted by VMware's transfer
and assignment policies, in all cases following VMware's then current transfer and assignment process, You will not assign this
EULA, any Order, or any right or obligation herein or delegate any performance without VMware's prior written consent, which
consent will not be unreasonably withheld. Any other attempted assignment or transfer by You will be void. VMware may use its
Affiliates or other sufficiently qualified subcontractors to provide services to You, provided that VMware remains responsible to You
for the performance of the services.

12.2 Notices. Any notice delivered by VMware to You under this EULA will be delivered via mail, email or fax.
12.3 Waiver. Failure to enforce a provision of this EULA will not constitute a waiver.
124 Severability. If any part of this EULA is held unenforceable, the validity of all remaining parts will not be affected.

125 Compliance with Laws; Export Control; Government Regulations. Each party shall comply with all laws applicable
1o the actions contemplated by this EULA. You acknowledge that the Software is of United States origin, is provided subject to the
U.S. Export Administration Regulations, may be subject to the export control laws of the applicable territory, and that diversion
contrary to applicable export control laws is prohibited. You represent that (1) you are not, and are not acting on behalf of, (a) any
person who is a citizen, national, or resident of, or who is controlled by the government of any country to which the United States
has prohibited export transactions; or (b) any person or entity listed on the U.S. Treasury Department list of Specially Designated
Nationals and Blocked Persons, or the U.S. Commerce Department Denied Persons List or Entity List; and (2) you will not permit
the Software to be used for, any purposes prohibited by law, including, any prohibited development, design, manufacture or
production of missiles or nuclear, chemical or biological weapons. The Software and accompanying documentation are deemed
to be "commercial computer software” and “commercial computer software documentation”, respectively, pursuant to DFARS
Section 227.7202 and FAR Section 12.212(b), as applicable. Any use, modification, reproduction, release, performing, displaying
ordisclosing of the Software and documentation by or for the U.S. Government shall be governed solely by the terms and conditions
of this EULA.
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12.6 Construction. The headings of sections of this EULA are for convenience and are not to be used in interpreting this
EULA. As used in this EULA, the word ‘including’ means “including but not limited to”.

12.7 Governing Law. This EULA is governed by the laws of the State of Oregon, United States of America (excluding its
conflict of law rules), and the federal laws of the United States.

128 Third Party Rights. Other than as expressly set out in this EULA, this EULA does not create any rights for any person
who is not a party to it, and no person who is not a party to this EULA may enforce any of its terms or rely on any exclusion or
limitation contained in it.

12.9 In the event of conflict or inconsistency amoung the Product Guide, Support Services Terms, the Order, or the terms of
this EULA, the terms of this EULA will supersede and control over any conflicting or additional terms and conditions, including any
purchase order, acknolwedgment or confirmation or other document issued by You, provided however, that any terms of the
Product Guide that are necessary to comply with the use of the applicable Software as intended shall take prcedence and govern
such Software.

1.1 Debt Limitation. The EULA is expressly subject to the debt limitation of Oregon counties set forth in Article XI, Section
10, of the Oregon Constitution, and is contingent upon funds being appropriated therefore. Any provisions herein which would
conflict with law are deemed inoperative to that extent.

1.2 Public Contracting Requirements. The provisions of Oregon public contracting law, ORS 279B.220 through 279B.235,
including the tax representations and wamanties under ORS 279B.045, to the extent applicable, are incorporated herein by this
reference.

1.3 Entire Agreement. This EULA, including accepted Orders and any amendments hereto, and the Product Guide contain
the entire agreement of the parties with respect to the subject matter of this EULA and supersede all previous or contemporaneous
communications, representations, proposals, commitments, understandings and agreements, whether written or oral, between the
parties regarding the subject matter hereof. This EULA may be amended only in writing signed by authorized representatives of
both parties.

14 Dispute Resolution. No attorney fees shall be paid for or awarded to either party in the course of any dispute,
indemnification, or other recovery. Itis the intent of the parties that each shall bear the costs of its own legal counsel.

15 Contact Information. Please direct legal notices or other comespondence to VMware, Inc., 3401 Hillview Avenue, Palo
Alto, California 94304, United States of America, Attention: Legal Department. |fto Clackamas County, 2051 Kaen Road, Oregon
City, OR 97045, Attention: Procurement & Contract Services.

1.6 Insurance. VMware shall secure at its own expense and keep in effect during the term of the performance under this
EULA the insurance required and minimum coverage indicated below. VMware shall provide proof of said insurance and name
Clackamas County as an additional insured on all the commercial general liability policies. Proof of insurance should be submitted
to the following address: Clackamas County Procurement Division, 2051 Kaen Road, Oregon City, OR 97045
or procurement@clackamas.us.

Required - Workers Compensation: Contractor shall comply with the workers’ compensation requirements in ORS 656.017, unless
exempt under ORS 656.126.

X Required - Professional Liability including cyber liability:, of not less than $1,000,000 per occurrence, with an annual aggregate
limit of $2,000,000 for damages caused by error, omission or negligent acts.

IXI Required — Commercial General Liability: combined single limit, or the equivalent, of not less than §$1,000,000 per occurrence,
with an annual aggregate limit of $2,000,000 for Bodily Injury and Property Damage.

[ Required - Automobile Liability: combined single limit, or the equivalent, of not less than $1,000,000 per occurence for Bodily
Injury and Property Damage.

The commercial general policy(s) shall be primary insurance as respects to the County. Any insurance or self-insurance
maintained by the County shall be excess and shall not contribute to it. Any obligation that County agree to a waiver of
subrogation is hereby stricken.

1.7 Compliance. VMware shall comply with all federal, state and local laws, regulations, executive orders and ordinances
applicable to this EULA.
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1.8 Counterparts. This EULA may be executed in several counterparts, each of which shall be an original, all of which shall

constitute but one and the same instrument.

VMWare, Inc.

< Dl 310-2020
Autharized Signature Date
Melani Powell Sr. Contract Manager

Name / Title (Printed)

626605-93

Oregon Business Registry #
FBC / DE

Entity Type / State of Formation
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Clackamas Gounty

Board Chair Date

Approved as to Form:

5 03/11/2020
L7
County Cgunsel Date





