AGENDA *Revised

The Public Hearing has been removed

Thursday, July 18,2013 - 6:00 PM
Board of County Commissioners Business Meeting
Beginning Board Order No. 2013-67

. CALL TO ORDER
E Roll Call
E Pledge of Allegiance

Il. HOUSING AUTHORITY CONSENT AGENDA

1. Approval of the Construction Agreement Contract with Nomarco, Inc. for Public
Housing Scattered Sites Renovation

lll. PRESENTATION (Following are items of interest to the citizens of the County)

1. Presentation of the Election Office Integrity Report (Sherry Hall, County Clerk)

IV. CITIZEN COMMUNICATION (The Chair of the Board will call for statements from citizens
regarding issues relating to County government. It is the intention that this portion of the agenda shall
be limited to items of County business which are properly the object of Board consideration and may
not be of a personal nature. Persons wishing to speak shall be allowed to do so after registering on
the blue card provided on the table outside of the hearing room prior to the beginning of the hearing.
Testimony is limited to three (3) minutes. Comments shall be respectful and courteous to all.)

V. PUBLIC HEARING (The following items will be individually presented by County staff or other
appropriate individuals. Persons appearing shall clearly identify themselves and the organization they
represent. In addition, a synopsis of each item, together with a brief statement of the action being
requested shall be made by those appearing on behalf of an agenda item.)

*1. REMOVED - Continued from July 11, 2013 - Second Reading of Ordinance No. 03-
2013 Adding Chapter 6.12, Outdoor Mass Gatherings and Limited Gatherings to the
Clackamas County Code and Declaring an Emergency — and Approval of Resolution
No. Adopting Fees for Outdoor Mass Gatherings and Limited Gatherings (Mike
McCallister, Planning Department)

VI. DISCUSSION ITEMS (The following items will be individually presented by County staff or other
appropriate individuals. Citizens who want to comment on a discussion item may do so when called
on by the Chair.)

~NO DISCUSSION ITEMS SCHEDULED

VII. CONSENT AGENDA (The following Items are considered to be routine, and therefore will not
be allotted individual discussion time on the agenda. Many of these items have been discussed by the
Board in Study Session. The items on the Consent Agenda will be approved in one motion unless a
Board member requests, before the vote on the motion, to have an item considered at its regular place
on the agenda.)
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Health, Housing & Human Services

Approval of a New Revenue Intergovernmental Grant Agreement with State of Oregon
Department of Human Services, Vocational Rehabilitation, for Establishing Cognitive
Remediation Classes - Behavioral Health

Approval of a Renewal Grant Agreement from the US Department of Housing and
Urban Development, Supportive Housing Program, for the HOPE Leasing
Program for the Purpose of Providing Permanent Housing - social Services

Approval of a Renewal Grant Agreement from the US Department of Housing and
Urban Development, Supportive Housing Program, for the Jackson Place Program to
Provide Transitional Housing and Services for the Homeless — social Services

Approval of an Intergovernmental Agreement with the State of Oregon Department of
Housing and Community Services to Administer Community Resource Division Funds
which Funds a Variety of Social Services Programs — social Service

Approval of a Facilities Use Agreement with North Clackamas School District No. 12,
for the Women, Infants, and Children WIC Program - public Health

Approval of a HOME Loan Agreement with Northwest Housing Alternatives — community Development

Department of Transportation & Development

Approval of Intergovernmental Agreement No. 27929 with Oregon Department of
Transportation for Right-of-Way Services for the Pudding River (Whiskey Hill Road)
Bridge Project

VIIl. DEVELOPMENT AGENCY

1.

Approval of a Disposition and Development Agreement to Convey Real Property from
the Clackamas County Development Agency to BD82Boyer, LLC.

IX. WATER ENVIRONMENT SERVICES

1.

Approval of an Intergovernmental Agreement between Clackamas County Service District
No. 1 and Metro for the Award of a Nature in Neighborhoods Grant for the Rock Creek
Confluence Restoration Project

Approval of an Intergovernmental Agreement between North Clackamas Parks & Recreation
District and Clackamas County Service District No. 1 (CCSD#1) for Maintenance Activities
on Designated CCSD#1-Owned Resource Properties

Approval of a Construction Services Contract between Clackamas County Service District
and T. Edge Construction Inc, for the Echo Valley Meadows Wetlands Restoration Project

X. COUNTY ADMINISTRATOR UPDATE

XI.

COMMISSIONERS COMMUNICATION

NOTE: Regularly scheduled Business Meetings are televised and broadcast on the Clackamas County Government
Channel. These programs are also accessible through the County’s Internet site. DVD copies of regularly scheduled
BCC Thursday Business Meetings are available for checkout at the Clackamas County Library in Oak Grove by the
following Saturday. You may also order copies from any library in Clackamas County or the Clackamas County
Government Channel. http://www.clackamas.us/bcc/business.html
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CLACKAMAS

COUNTY BoArRD ofF CounNty COMMISSIONERS

PusLic SErVICES BJILDING
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Thursday, July 18,2013 - 6:00 PM
Board of County Commissioners Business Meeting
Beginning Board Order No. 2013-

. CALL TO ORDER
B RollCall
B Pledge of Allegiance

Il. HOUSING AUTHORITY CONSENT AGENDA

\ 1. - Approval of the Construction Agreement Contract with Nomarco, Inc. for Public
Housing Scatfered Sites Renovation

Ill. PRESENTATION (Following are items of interest to the citizens of the County)

2_ 1. Presentation of the Election Office Integrity Report (Sherry Hall, County Clerk)

IV. CITIZEN COMMUNICATION (The Chair of the Board will call for statements from citizens
regarding issues relating to County government. [t is the intention that this portion of the agenda shall
be limited to items of County business which are properly the object of Board consideration and may
not be of a personal nature. Persons wishing to speak shall be allowed to do so after registering on
the bilue card provided on the table outside of the hearing room prior to the beginning of the hearing.
Testimony is fimited to three (3) minutes. Comments shall be respectful and courteous to alf.)

V. PUBLIC HEARING (The following items wilf be individually presented by Counly staff or other
appropriate individuals. Persons appearing shall clearly identify thernselves and the organization they
represent. In addition, a synopsis of each item, logether with a brief staternent of the action being
requested shall be made by those appearing on behalf of an agenda item.)

5 1.  Second Reading of Ordinance No. 03-2013 Adding Chapter 6.12, Outdoor Mass
Gatherings and Limited Gatherings to the Clackamas County Code and Declaring an
Emergency — and Approval of Resofution No. Adopting Fees for Outdoor Mass
Gatherings and Limited Gatherings (Mike McCallister, Planning Department)

VI. DISCUSSION ITEMS (The fofflowing itemns wilf be individually presented by County staff or other
appropriate individuals. Citizens who want to comment on a discussion itern may do so when calfed
on by the Chair.)

~NO DISCUSSION ITEMS SCHEDULED

Vii. CONSENT AGENDA (The folfowing ltems are considered to be routine, and therefore will not
be allotted individual discussion time on the agenda. Many of these items have been discussed by the
Board in Study Session. The items on the Consent Agenda will be approved in one motion unless a
Board member requests, before the vote on the motion, to have an item considered at its regufar place
on the agenda.)
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Health, Housing & Human Services

Approval of a New Revenue Intergovernmental Grant Agreement with State of Oregon
Department of Human Services, Vocational Rehabilitation, for Establishing Cognitive
Remediation Classes - Betavioraf Heatth :

Approval of a Renewal Grant Agreement from the US Department of Housing and
Urban Development, Supportive Housing Program, for the HOPE Leasing
Program for the Purpose of Providing Permanent Housing - Socia/ Services

Approval of a Renewal Grant Agreement from the US Department of Housing and
Urban Development, Supportive Housing Program, for the Jackson Place Program to
Provide Transitional Housing and Services for the Homeless — Sacial Services

Approval of an Intergovernmental Agreement with the State of Oregon Department of
Housing and Community Services to Administer Community Resource Division Funds
which Funds a Variety of Social Services Programs — secia’ Service

Approval of a Facilitiés Use Agreement with North Clackamas School District No. 12,
for the Women, Infants, and Children WIC Program — pPubtic Heafth

Approval of a HOME Loan Agreement with Northwest Housing Alternatives — community Devefopment

Department of Transportation & Development

Approval of intergovernmental Agreement No. 27929 with Oregon Department of
Transportation for Right-of-Way Services for the Pudding River (Whiskey Hill Road)
Bridge Project

Viil. DEVELOPMENT AGENCY

1.

Approval of a Disposition and Development Agreement to Convey Real Property from
the Clackamas County Development Agency to BD82Boyer, LLC.

IX. WATER ENVIRONMENT SERVICES

1.

X.

X1

Approval of an Intergovernmental Agreement between Clackamas County Service District
No. 1 and Metro for the Award of a Nature in Neighborhoods Grant for the Rock Creek
Confluence Restoration Project

Approval of an Intergovernmental Agreement between North Clackamas Parks & Recreation
District and Clackamas County Service District No. 1 (CCSD#1) for Maintenance Activities
on Designated CCSD#1-Owned Resource Properties

Approval of a Construction Services Contract between Clackamas County Service District
and T. Edge Construction Inc, for the Echo Valley Meadows Wetlands Restoration Project

COUNTY ADMINISTRATOR UPDATE

COMMISSIONERS COMMUNICATION

NOTE: Regularly scheduled Business Meetings are ltelevised and broadcast on the Clackamas County Government
Channel, These programs are also accessible through the County’s Internet site. DVD copies of regularly scheduled
BCC Thursday Business Meetings are available for checkout at the Clackamas County Library in Oak Grove by the
following Saturday. You may also order copies from any library in Clackamas County or the Clackamas County
Government Channel. http./www.clackamas.us/bce/business.him/




Health, Housing
& Human Servmes

@ @ Cindy Beckes
Director

July 18, 2013

Housing Authority Board of Commissioners
Clackamas County

Members of the Board:

Approval of Construction Agreement Contract with Nomarco, [nc.

for Public Housing Scattered Sites Renovation

] Purpose/Outcomes | Approve a Construction Agreement Contract with Nomarco, INC to renovate
six scattered site Public Housing units.

Dollar Amount and | Not to Exceed $505,000
Fiscal impact
Funding Source Housing Authority of Clackamas County- HUD Capital Fund Program
Safety impact N/A
| Duration July 18" 2013 through February 15%, 2014

Previous Board N/A
Action
Contact Person Dan Potter- Interim Director, Housing Authority 503-650-3537

\_Contract No. H3S Contract Number 6321

BACKGROUND:

The Housing Authority of Clackamas County (HACC), a Division of the Health, Housing, and Human
Services (H38) Department, requests approval of a Construction Agreement with Normarco, INC foq
renovation of six Scattered Site Public Housing units.

The six scattered site units slated for renovation were identified through the Housing Authority's
inspection program as being in need of improvements due to their deteriorated condition. This work
needs to be done now as the quality of the housing falls below Federal Housing Quality Standards t)rat
are used to rate the Housing Authority’s performance. Residents have been temporarily relocated in

anticipation of the beginning of this work. Work includes roof, window and siding replacement, interigr
cabinet and flooring replacement, heating system replacement, electrical upgrades, painting, and
selected foundation repairs. This contract is a continuation of the Housing Autharity's Public Housing
Capital Fund improvement program that is designed to minimize the level of deferred maintenance.

[n the event these units are sold in the next few years the completed work will increase the value ang
marketability of the units.

The contractor Nomarco, INC was selected through a competitive open bid process per HUD Capita
Fund procurement guidelines. The term is 18 months from contract approval with an amount not to

exceed $505,000.

No county general funds are invoived.

Healthy Families. Strong Communitias.
2051 Kaen Road, Oregon City, OR 97045 - Phone: (503) 742-5300 - Fax: (503} 742-5352
www,clackamas.us/community_health
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RECOMMENDATION:

Staff recommends the Board approval of this contract and authorizes Cindy Becker, H3S Director to sign
on behalf of Clackamas Gounty.

Respecifully submitied,

&45&7@

Cindy Beci¢er, Director




MODERNIZATION OF 6§ DWELLING UNITS - PROJECT #13005
for the
HOUSING AUTHORITY OF CLACKAMAS COUNTY
P.O BOX 1510, 13900 8. GAIN STREET, OREGON CITY, OR 97045

FORM OF CONTRACT
PROJECT #13005
Contract #c021-13

THIS AGREEMENT made this 8 day of July in the year 2013 by and between Nomarco, Inc. a
business entity organized and existing under the laws of the state of Oregon, hereinafter call the
"Contractor”, and the Housing Authority of Clackamas County hereinafter call the "PHA".

WITNESSETH, That the Contractor and the PHA for the consideration stated herein mutually
agreed as follows:

ARTICLE 1. Statement of Work. The Contractor shall furnish all labor, material, equipment and services, and
perform and complete all work required for MODERNIZATION OF 6 DWELLING UNITS AT PUBLIC
HOUSING, a prevailing wage project, #13005, in strict accordance with the Specifications referred to herein, all as
prepared by the Housing Authority of Clackamas County, which said Specifications and any Addenda are
incorporated herein by reference and made a part hereof.

ARTICLE 2. The Contract Price. The PHA shall pay the Contractor for the performance of the
Contract, in current funds, subject to additions and deductions as provided in the Specifications,
the not to exceed sum of five hundred five thousand dollars ($505,000.00)

ARTICLE 3. Contract Documents. The Contract shall consist of the following component
parts:

This Instrument
Bid Documents
General Conditions
Addendum(s)
Special Conditions
Specifications
Scope of Work
Drawings

PR o ae op

This instrument, together with the other documents enumerated in this Article 3, which said other
documents are as fully a part of the Contract as if hereto attached or herein repeated, form the
Contract. In the event that any provision in any component part of this Contract conflicts with
any provision of any other component part, the provision of the component part first enumerated
in this Article 3 shall govern, except as otherwise specifically stated. The various provisions in
Addenda shall be construed in the order of preference of the component part of the Contract
which each modifies.

ARTICLE 4. Indemnity. The CONTRACTOR agrees to indemnify, save harmless and defend
the PHA, its officers, commissioners, employees and agents from and against all claims and
actions, and all expenses incidental to the investigation and defense thereof, arising out of or
based upon damage or injuries to persons or property caused by the errors, omissions, fault or
negligence of the CONTRACTOR or the CONTRACTOR'S employees.
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MODERNIZATION OF 6 DWELLING UNITS —- PROJECT #13005
for the
HOUSING AUTHORITY OF CLACKAMAS COUNTY
P.O BOX 1510, 13900 S. GAIN STREET, OREGON CITY, OR 97045

ARTICLE 5. No person shall be employed for more than 10 hours in any one day, or 40 hours
in any one week, except in cases of necessity, emergency, or where the public policy absolutely
requires it, and in such cases, except in cases of contracts for personal services as described in
ORS 279.051, the employee shall be paid at least time and a half pay. All subject employers
working under this contract are either employers that will comply with ORS 656.017 or
employers that are exempt under ORS 656.126.

ARTICLE 6. The Contractor agrees that in the event the Contractor fails to pay for labor and
services, the PHA will pay for them and withhold these amounts from payments to the
Contractor per ORS 279C.515; OAR 839-025-0200(2)(a).

ARTICLE 7. The Contractor agrees to pay daily, weekly, weekend and holiday overtime as
required by ORS 279C.520; OAR 839-025-0020(2)(b)

ARTICLE 8. The Contractor agrees that all employees/workers working on this project,
whether employed by the Contractor or any subcontractor, shall be given written notice of the
number of hours per day and days per week they may be required to work per OAR 839-025-
0020(2){c).

ARTICLE 9. The Contractor agrees to make prompt payment for all medical services for which
the Contractor has agreed to pay, and for all amounts for which the Contractor collects or
deducts from worker’s wages per ORS 279C.530; OAR 839-025-0020(2)(d).

ARTICLE 10. The Contractors agrees to pay no less than the applicable state or federal
prevailing wage rate, whichever is higher per ORS 279C.830(1)(c); OAR 839-025-0020(3).

ARTICLE 11. The Contractor agrees to have a public works bond filed with the Construction
Contractors Board before starting any work on the project per ORS 279C.830(3)(a).

ARTICLE 12. The Contractor agrees that every subcontract shall include a provision requiring

all subcontractors to have a public works bond filed with the Construction Contractors Board
before starting any work on the project per ORS 279C.830(3)(b).
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MODERNIZATION OF 6 DWELLING UNITS — PROJECT #13005

for the

HOUSING AUTHORITY OF CLACKAMAS COUNTY
P.O BOX 1510, 13900 S. GAIN STREET, OREGON CITY, OR 97045

IN WITNESS WHEREQF, the parties hereto have caused This Instrument to be executed in
three original counterparts as of the day and year first above written.

Attest:

(This document consists of four sections)

Nomareo, Inc.

(Contractor)

W:’mi i \ & ! )| A

. et ATHOTIZED Representative’s Signature / Date)

Jess Doman — Vice President

Attest:

{Authorized Representative’s Name / Title - Print or Type)

93-0567667

(Federal L.DD. Number)

4066 S. Elliot Prairie Road, Woodburn, OR 97071

{Business Address - Street, City, State, Zip)

71958

(State of Oregon CCB License Number)

Housing Authority of Clackamas County

{Owner)

(Authorized Representative’s Signature / Date)

Cindy Becker — Director H3S

(Authorized Representative’s Name / Title - Print or Type)

HACC, P.O. Box 1510, 13900 S. Gain St., Oregon City,
OR 97045

(Business Address - Street, City, State, Zip)
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MODERNIZATION OF 6 DWELLING UNITS - PROJECT #13005
for the
HOUSING AUTHORITY OF CLACKAMAS COUNTY
P.O BOX 1510, 13900 S. GAIN STREET, OREGON CITY, OR 97045

CERTIFICATION

I Jess Doman

certify that I am the Vice President

at the corporation named as Contractor herein, that Jess Doman

who signed this Contract on behalf of the Contractor, was then Vice President

of said corporation; that said Contract was dily signed for and in behalf of said corporation by

authority of its governing body, and is within the scope of its corporate powers.

e (Corporate Seal)
M‘,_.,“M"”J __’M__‘,u:fl,.,m%___“_“ .
e e ™ Yy e by
A il (8N
e (Authorized Representative’s Signature / Date)

Jess Doman — Vice President

(Authorized Representative’s Name / Title - Print or Type)

(Print or type the names underneath all signatures)
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CLACKAMAS
COUNTY Office of County Clprk
SHERRY HALL
CLERK

2051 KAEN ROAD, 2M"° FIOOR

OREGON CITY, OR §T7045

: 503.65015686

July 18, 2013 FAX 503.650.5687

Board of County Commissioners
Clackamas County

Members of the Board:

Presentation of the Election integrity Committee Report

Purpose/Outcome | The Committee was formed to decide what enhancements, if any, should be
made to Clackamas County's Election practices and procedures to pravent

the possibility of ballot tampering in the future; and to review Election
Procedures from the point of view of Election Observers in order to improve
transparency.

The Qutcome enhances the integrity of the election.

Safety Impact Enhances the integrity of the election
Contact Person Sherry Hall, County Clerk 503-722-6086
BACKGROUND:

The Committee was formed as a direct result of the ballot tampering incident that occurred
during the November 2012 General Election.

Several immediate changes were made as a result of the Committee’s discussions. The
changes should deter any individual from tampering with ballots. Changes include:

* Processing tables where ballot envelopes are opened and ballots are inspected
(location where the ballot tampering incident occurred) are now realigned to
perpendicular position rather than parallel to Observer area. This allows
Observers to, more easily, see the entire process.

s The Oath all temporary workers swear to (for each Eiection) has been revised.
Before this revision, there were separate oaths for separate tasks. The new oath
includes all tasks that may be performed by any Election Temporary Worker.
Attached is a copy.

e Only green or purple pens are allowed at the processing tables. Our decision
took effect immediately and then Secretary of State issued a directive to all
Counties in Oregon requiring that "distinctive" ink colors be used at the
processing tables.

» The number of supervisors in the processing area has been increased. It has
become a standard that one supervisor handles no more than 5 tables. While




the November ballot tampering was detected by a table worker, not a supervisor,
more supervisors in the area will deter an individual from wrongdoing.

e Only the complete processing team (members of different political affiliations) will
be seated at the table at any one time. Team members will remain standing until
each has arrived at the table and at all times when one member is temporarity
absent, no matter how no matter how short the absence.

It should be noted that these changes were put into place for the May 2013 Special
District Election and the processing teams (without exception) welcomed the changes
listed above.

Another change, not yet fully implemented, is to enhance all doors leading to the
processing area to require all individuals to “card out” of the processing area to record
when a person leaves the area. Presently individuals are required to only “card in” to the
processing area. We hope to have this change in place before the May 2014 Primary
Election. This change includes the installation of new card readers inside the doors to be
completed by Facilities staff.

Unresolved item is the addition of cameras in the ballot inspection area. Cameras would
not detect ballot tampering since we would not have a person reviewing each team of
ballot processors either on the other end of each camera in "real time" or in hindsight.
None of the Counties, which have cameras, review the activity in real time or hindsight.
Nevertheless, since cameras would give us the ability to follow up on allegations of
wrong doing, it seems appropriate to have cameras installed in the ballot inspection
area. It's my understanding is that the Secretary of State's Office is looking into making
this a requirement in all Counties. If this becomes the case, it's likely funding for camera
installation will be made available at that time.

Respectfully submitted,

% Heat

Sherry Hall, County Clerk
Eiections Division




CLACKAMAS
COUNTY : Office of County Clerk

SHERRY HALL
CLERK

Election Integrity Committee Report
June 5, 2013
The Committee was formed as a direct result of the ballot tampering incident that occurred during the November 201
General Election.

[

Committee Members:

Nancy Benthin, Elections Division Retired

Arleigh Dodson, Clackamas County Democratic Party
Vicki Greenwood, Clerk's Office Retired

Sherry Hall, County Clerk

Margie Hughes, Clackamas County Republican Party
Steve Kindred, Elections Division Manager

Scot Sideras, County Counsel

Larry Skidmore, Clackamas County Democratic Party
Jennifer Wessels, Election Division Staff

Atotal of 5 meetings took place: December 2012. January, March, May, June 2013,
The March meeting included a trip to Multnomah County Elections Division for a tour of that facility, explanation of their
procedures and a Q & A session.

The committee was given two tasks:

1. Deciding what enhancements, if any, should be made to Clackamas County's Election practices and procedures inl\
order to prevent the possibility of ballot tampering in the future. The November incident was truly an ancmaly. In its
wake, County Staff reacted promptly and properly. There must never be another incident that might compromise an
election, The committee was asked to consider any reasonable safeguards that must be put into place.

2. Reviewing Election Procedures from the point of view of Elections Observers in order to possibly improve

transparency. The Clerk's Office views Observers as partners in the process. Observers are experienced and
independent. They are encouraged to ask questions. Observers are an asset to County Elections, not only in making
sure the process is working perfectly, but also in letting the public know that all is truly going well in the Elections Division.

The result of the Committee's discussions were several immediate changes. The desired result of the changes would be
to deter any individual from tampering with ballots. Ballot processing security must be first and foremost in everyones
mind at all times. Changes inciude:

» Processing tables where ballot envelopes are opened and ballots are inspected (location where the ballot
tampering incident occurred) are now realigned to perpendicular position rather than parallel to Observer arep.
This allows Observers to, more easily, see the entire process.

» The Oath all temporary workers swear to (for each Election) has been revised, Before this revision, there wdre
separate oaths for separate tasks. The new oath includes all tasks that may be performed by any Electian
Temporary Worker. Attached is a copy.
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e Only green or purple pens are allowed at the processing tables. Our decision took effect immediately and thgn
Secretary of State issued a directive to all Counties in Oregon requiring that "distinctive" ink colors be used at the
processing tables.

» The number of supervisors in the processing area has been increased. It has become a standard that one
supervisor handles no more than 5 tables. While the November ballot tampering was detected by a table wdrker,
not a supervisor, more supervisors in the area will deter an individual from wrongdoing.

* Only the complete processing team (members of different political affiliations) will be seated at the table at any
one time. Team members will remain standing until each has arrived at the table and at all times when one
member is absent temporarily, no matter how short the absence.

It should be noted that these changes were put into place for the May 2013 Special District Election and the processing
teams (without exception) welcomed the changes listed above.

Another change, not yet fully implemented, is to enhance all doors to the processing areas so that individuals will be
tracked as they "card in" as well as "card out" of the area. Presently individuats only "card in" and there is no precisg
record of when a person leaves the area. We hope to have this change in place before the May 2014 Primary Electipn.
This change includes the installation of new card readers by Facilities staff on the inside of the doors.

One discussion item, still unresalved, is the addition of cameras in the ballot inspection area. It should be noted that
cameras are aiready in the ballot tally room - and were present here long before the Secretary of State mandated thair
presence. Carneras are also in place at each entry point and exit point from the ballot processing areas as well as the
front counter in the Elections Office area. Cameras would not detect ballot tampering since we would not have a
person reviewing each team of ballot processors either on the other end of each camera in "real time" or in hindsight
This is the job our supervisors do when they're in the room with the processing teams. Some Counties in Oregon hej/e
cameras in the ballot inspection area but none, that I'm aware of, have a focus which would have detected the type aof
ballot incident we experienced in November 2012, None of the Counties, which have cameras, review the activity infreal
time or hindsight. Nevertheless, since cameras would give us the ability to follow up on allegations of wrong doing, i
seems appropriate to have cameras installed in the ballot inspection area. My understanding is that the Secretary off
State's Office is looking into making this a requirement in alt Counties. If this becomes the case, it's likely funding for
camera installation will be made available at that time.

This concludes my report.
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OATH OF OFFICE
FOR ALL TEMPORARY STAFF

OFFICE OF THE CLACKAMAS COUNTY CLERK | ELECTIONS DIVISION

MAY, 2013 SPECIAL DISTRICT ELECTION

We, the undersigned, being first sworn, severally say upon oath:

| will perform the duties of signature verification, ballot inspection, ballot resolution and any
other elections work according to law and the directions given by the Elections Division.

| will diligently endeavor to prevent the violation of any provision of law in performing this
service and will immediately report any potential violation of law or procedure to the supervjsor.

| will keep confidential and not divulge any election results until after 8:00 p.m. on Election Day.

I will not make any sort of mark - including enhancing — on any ballot without the complete
agreement of my processing team and the processing supervisor.

While opening and inspecting ballots, | will not handle or use any pens or pencils other than
those provided by the Elections Division.

SIGNATURE PARTY

Subscribed and sworn to
before me this day Signature of Witness to Oath

Date Title

Revised May 2013




July 18, 2013 (Revised)

Board of County Commissioners

Clackamas County

Members of the Board:

REMOVED

Second Reading of Ordinance No. 03-2013 Adding Chapter 6.12 - Outdoor Mass Gatherings
and Limited Gatherings to the Clackamas County Code and Declaring an Emergency - and
Approval of Resolution Adopting Fees for Outdoor Mass Gatherings and Limited Gatherings

Purpose/Outcome

An ordinance to add chapter 6.12 in the Clackamas County Code to regulate
Outdoor Mass Gatherings (gatherings of more than 3,000 persons) in
compliance with the requirements of Oregon Revised Statutes 433.735-770
and Oregon Administrative Rules Chapter 333, Division 039, and to regulate
gatherings of less than 3,000 persons (i.e. Limited Gatherings).

Dollar Amount and
Fiscal Impact

The Code Amendment is included in the Planning and Zoning Division work
program for 2012-2013.

Funding Source

Permit fees will be considered to cover costs of processing permits for
gatherings. The proposed fees are included in this report and also include
provisions to collect a deposit to cover the cost of agency response to
monitor or enforce conditions of a permit.

Safety Impact

The purpose of code language is to adopt regulations to facilitate a
transparent, coordinated review process to authorize gatherings in order to
ensure the safety, health, and welfare of the surrounding community,
participants and organizers.

Duration

Permanent adoption to the Clackamas County Code

Previous Board
Action/Review

A Study Session with the Board of County Commissioners was held on
Tuesday, June 11, 2013. The BCC directed staff to proceed with a public
hearing as soon as possible. A public hearing and first reading of the
proposed code was held on June 20, 2013. The BCC directed staff to
proceed with a hearing for a second reading and a proposed fee schedule.
The BCC postponed the July 11, 2013 public hearing until July 18, 2013. An
additional study session was held on July 16, 2013. The BCC directed staff
to make amendments to the minimum number of participants and duration of
hours for events relative to Limited Gatherings.

Contact Person

Mike McCallister, Planning Director (503) 742-4522 and Lorraine Gonzales,
Senior Planner (503) 742-4541

Contract No.

N/A

EXECUTIVE SUMMARY:

This is the second hearing and reading to consider adoption of an ordinance into the County Code

regulating Outdoor Mass

Gatherings and Limited Gatherings. The proposed code amendments
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will implement current state law which regulates mass gatherings and tailor the process to include
more specific review, public notice, agency coordination, decision making and public hearing
procedures. In addition to adopting state laws governing outdoor mass gatherings, the proposed
code would regulate other gatherings of less than 3,000 persons (referred to as limited
gatherings.)

Testimony regarding the proposed code amendment was received at the first hearing on June 20
and at subsequent business meetings on June 27 and July 10 regarding a number of issues. A
response to those issues are summarized below.

1. The code applies to unincorporated (urban and rural areas) of the County. The code does not
apply to incorporated cities.

2. The code does not apply to activities (parades, road rallies, organized walks, demonstrations,
etc.) on a county road. Those types of activities are regulated by the DTD Transportation Division.
3. The code includes a list of exemptions for certain gatherings including normal and customary
activities in the underlying zoning district (family wedding, reunions, etc.).

4. The code exempts uses authorized under a land use permit approval, including agritourism
events, farmers markets, hosting of commercial events, etc.

5. The code includes provisions for the Planning Director (i.e. Planning Director discretion) to use
his or her discretion to waive the need for a permit when there are no significant health, safey or
welfare issues anticipated from an event and to waive the 90 day submittal requirement for limited
gatherings when it is deemed feasible to process a permit for a limited gathering in a shorter time
period.

6. The code does not apply to picnics, weddings reunions or other gatherings permitted or
authorized in a local, county or regional park.

At the conclusion of the public hearing the Board directed staff to proceed with a second public
hearing and reading of the code, including a proposed fee schedule for processing applications
that provides full cost recovery and an emergency resolution for the effective date of the proposed
code. A copy of the resolution is attached.

In response to direction from the BCC at the July 17, 2013 study session, the number of
participants and duration of events for limited gathering have been amended as outlined in the
table below:

Limited Gatherings
# Participants Duration Permit Exempt
Under 500 N/A No Yes
Less than 750 Less than 12 hours No Yes
500-750 More than 12 hours Yes No
Over 750 Up to 120 hours Yes No

FEE PROPOSAL:

Staff researched fees from several counties for processing outdoor mass gatherings and other
gatherings. Based on the research efforts and information collected the following application fees
are proposed for outdoor mass gatherings and limited gatherings. Staff believes these fees are
conservative (i.e. may not provide full cost recovery and require use of general fund dollars) and
will commit to monitor the cost of processing any applications over the course of the year and
make adjustments in the next budget cycle accordingly. The proposed code also provides for the
Planning Director or Board of County Commissioner to reduce or waive fees upon a just cause to
do so.



Outdoor Mass Gatherings and Limited Gatherings Proposed Fees

Gathering Type & Estimated # of Participants | Application Fee | **Deposit Fee

Limited Gatherings (LG)

500 - 750 and more than 12 hours $ 250 $ 250
750- 1,000 $ 500 $ 500
1,000- 2,000 $ 1,500 $ 1,500
2,000- 3,000 $ 3,500 $ 3,500

**The deposit fee may be required at the County’s discretion to cover the cost of agencies
responding to these events for emergency services or enforcement of conditions. The fee is
refundable if no emergency response occurs. Otherwise the deposit would be used to cover
agency response services based on a hourly rate of the service provider.

Outdoor Mass Gatherings (OMG)

Greater than 3,000 $ 5,000 $ 5,000
Extended Outdoor Mass Gatherings (OMG)

Greater than 3,000 $ 5,000 $ 5,000
RECOMMENDATION:

The Planning and Zoning Division respectfully requests the Board of County Commissioners to
approve the code amendment, fee schedule and emergency resolution.

Respectfully submitted,

Mike McCallister, Planning Director
Planning & Zoning Division
Department of Transportation and Development




ORDINANCE NO. 03-2013

An Ordinance Adding Chapter 6.12 — Outdoor Mass Gatherings and Limited Gatherings
to the Clackamas County Code and Declaring an Emergency

WHEREAS, in the past a number of large gatherings have been planned for Clackamas County,
generally in summer months; and

WHEREAS, if not regulated these events pose a threat to the surrounding community, their
attendees, county resources and infrastructure, and the land; and

WHEREAS, the threat posed by gatherings larger than three hundred people is a matter of
county concern and ORS 433.735 through ORS 733.770 specifically empower the county to
regulate Outdoor Mass Gatherings and Extended Outdoor Mass Gatherings; and

WHEREAS, the County only has limited authority to regulate events that are not Outdoor Mass
Gatherings or Extended Outdoor Mass Gatherings and no formal process for regulating Outdoor
Mass Gatherings or Extended Outdoor Mass Gatherings; and

WHEREAS, the Board of County Commissioners directed the Planning Director to prepare an
amendment to the Clackamas County Code regulating large gatherings; and

WHEREAS, after consultation with the community and other interested stakeholders, the
Planning Director prepared a new chapter addressing these gatherings; and

WHEREAS, because this new chapter is necessary to regulate events likely to occur during the
coming summer months, the absence of regulations has created an emergency;

now therefore

The Board of Commissioners of Clackamas County ordains as follows:

Section 1: This ordinance is necessary to meet an emergency.

Section 2: Chapter 6.12, shown in Exhibit A and hereto attached, is added to the
Clackamas County Code.

Section 3:  This ordinance shall be effective immediately upon adoption.
ADOPTED this 18" day of July, 2013

BOARD OF COUNTY COMMISSIONERS

Chair

Recording Secretary

Ordinance No. 03-2013



Chapter 6.12 - OUTDOOR MASS GATHERINGS AND LIMITED GATHERINGS
Revised Drafi 6-18-2013

Subtitles:
6.12.010 Purpose
6.12.020 Definitions
6.12.030 Permit requirements
6.12.040 Prohibitions
6.12.050 Exemptions
6.12.060 Permit fees
6.12.070 General application requirements
6.12.080 Application submittal deadlines
6.12.090 Notice requirements
6.12.100 Review & appeal procedures
6.12.110 Approval Criteria
6.12.120 Contact, insurance and clean-up requirements
6.12.130 Inspection Requirements
6.12.140 Enforcement

6.12.010 Purpose

The purpose of this chapter is to allow Gatherings while protecting the health, safety and welfare of the
surrounding community, participants and organizers of the Gatherings.

6.12.020 Definitions

For the purposes of this title, unless otherwise apparent from the context, certain words and phrases used
in this title are defined as follows and where appropriate shall include their plural form:

Al

ADEQUATE means that the requirement:

1. accommodates the number of persons reasonably anticipated to attend the Gathering for.
the duration of the Gathering;

2. meets the standards required for that level of Gathering; and

3. accommodates the location and nature of the Gathering.

APPLICANT means a person who seeks a permit authorizing a Gathering,

COUNTY OFFICIAL means any employee of Clackamas County, whether elected, employed,
or appointed, conducting official business on behalf of Clackamas County.

EXTENDED OUTDOOR MASS GATHERING (EOMG) means an actual or reasonably
anticipated assembly of more than 3,000 persons, which continues, or can reasonably be
expected to continue, for more than 120 hours {more than five days) within any three-month
period and any primarily held in open spaces.

GATHERING means an Extended Outdoor Mass Gathering, an Outdoor Mass Gathering or a
Limited Gathering. The determination of whether a Gathering is an Extended Outdoor Mass
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Gathering, an Outdoor Mass Gathering, or a Limited Gathering shall be based on the actual or
reasonably anticipated number of persons assembled at the event site at any one time including
persons waiting for admission to the event site. The. duration shall be based on the earlier of
when the first attendee can or is anticipated to arrive at the Gathering and when the last attendee
has left the Gathering.
LIMITED GATHERING means a Gathering that does not qualify as an Extended Outdoor Mass
Gathering or an Outdoor Mass Gathering and:
1. Is an actual or reasonably anticipated assembly of smere—than-308_ 500 --750 persons
which continues or can reasonably be expected to continue for more than swesty—four
2. TIs an actual or reasonably anticipated assembly of more than 599 _750 persons which
continues or can reasonably be expected to continue for up to 120 hours (five days).
ORGANIZER includes any person who holds, stages, sponsors, promotes, organizes, or
advertises a Gathering. Organizer also includes the applicant for a permit under this title, the
owner, lessee, possessor, or lessor of the real property upon which the Gathering is to take place
and the agent designated to conduct the Gathering.
OUTDOOR MASS GATHERING (OMG) means an actual or reasonably anticipated assembly
of more than 3,000 persons, which continues or can reasonably be expected to continue for more
than twenty-four consecutive hours but less than 120 hours (five days), within any three-month
period and which is held primarily in open spaces and not in any permanent structure.
OWNER includes the owner, lessee, or possessor of the real property upon which the Gathering
is to take place.
PERSON, for purposes other than determining attendance at a Gathering, means any individual
or group of individuals, corporation, partnership, or organization. For purposes of determining
attendance at a Gathering, “person” means an individual regardless of age.
PLANNING COMMISSION means the Clackamas County Planning Commission.
PLANNING DIRECTOR means the director of the Clackamas County Planning and Zoning
Division,
PUBLIC HEALTH SERVICES means the Clackamas County Public Health Division employees
and representatives thereof.
SHERIFF means the Sheriff of Clackamas County or the Sheriff”s designee.
TEMPORARY STRUCTURE includes tents, trailers, portable chemical toilet facilities, stages,
concession booths and other similar structures customarily erected or sited for temporary use and
removed after a Gathering.

6.12.030 Permit requirements

A,
B.

A permit is required to hold, conduct, advertise or otherwise promote any Gathering.
Each Gathering shall require a separate permit.

0.12.040 Prohibitions

A

A permit issued under this title shall not allow the construction of any permanent structures or
allow for any other permanent physical alterations to or on the real property where the Gathering
will be held.
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B. Structures or parking associated with the Gathering shall not be located off-site.

6.12.050 Exemptions

This chapter shall not apply to:

A, Any normal and customary activity or program that takes place on property lawfully developed
with a school, church or other institutional use.

B. Any Gathering under the auspices of any local, state or federal agency conducted in response to
an emergency or to conduct training to meet such emergencies.

C. Any Gathering in a local, county, or regional park authorized by the regulating authority.

D. Any Gatherings conducted on federal or state lands that are authorized by the state or federal
regulating authority.

E. Any Gathering approved under the Clackamas County Zoning Development Ordinance except as
required for an Extended Outdoor Mass Gathering_{i.e. {farmers markets, agritourism_events,
hosting event venues).

F. Any Gathering that is allowed as a permitted_or_agcessory use in the underlying zoning district
(e, family weddings and reunions, temporary comuinescial uses on commercially zoned
RIORETY).

G. Any Gathering where the Planning Director, in his or her discretion and in consultation with the

Sheriff, County Health Department and other affected agencies, determines that there are no
significant health, safety and welfare issues based on the nuznber of parficipanis and duration of
the event.

6.12.060 Permit fees

A. The permit fee for a Gathering shall be set by the Board of County Commissioners.

B. The permit fee shall be paid by the organizer upon filing the application with the Planning and
Zoning Division.

C. An additional deposit fee may be required for Gatherings to cover the costs of services by the
Sheriff, Fire District, Health Department and Oregon Department of Forestry in response to
alleged violations of the permit or other violations of the law. If violations do not occur as a
result of the event then the deposit is reimbursed to the applicant.

D. The Planning Director or Board of County Commissioners may reduce or waive fees upon a
showing of just cause to do so.

6.12.070 General application requirements

A. The following information shall be submitted for all Gatherings on forms provided by the

County: :
1. Name, address, phone numbers and email of all owners and organizers,

2. The name and contact information for the designated contact person who has decision
making authority and will be present at the Gathering site at all times.

3. Map number and address of all the properties proposed for use as part of the Gathering,
including any property used for parking, staging of equipment and supplies.

4, Beginning and end dates of the Gathering, including set-up and clean-up days.
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B.

Hours of operation for the Gathering.

The reasonably anticipated total event count, daily attendance, and peak attendance.

Description of planned Gathering activities.

A detailed site plan map showing the existing and temporary structures, activity areas,

stages, driveway access, parking and circulation areas.

9. Information necessary to demonstrate compliance with the applicable approval criteria
for the type of proposed Gathering.

10. Other appropriate information as the county may require to ensure compliance with this
chapter.

1T.  Application fee.

The application shall be signed by the Applicants and all Owners.

el s

6.12.080 Application submittal deadlines

A.

B.

An application for an Extended Outdoor Mass Gathering or Outdoor Mass Gathering shall be
submitted no less than 180 days prior to the date of the Gathering.

An application for a Limited Gathering shall be submitted no less than ninety days prior to the
Gathering unless a reduced time period is approved by the Planning Director based on the size
and characteristics of the Gathering and anticipated time to process the permit,

6.12.090 Notice requirements

A.

Written notice of the Gathering shall be sent by mail at least thirty days prior to the public

hearing or Planning Director decision to the following parties:

1. All property owners of record within 500 feet of the subject property and any contiguous

properties under the same ownership if the property 1s located within an urban growth

boundary or within 2,000 feet of the subject property and any contiguous properties if the

property is located outside an urban growth boundary.

Recognized and active CPO, Hamlet or Village.

Sheriff.

County and State Health Departmenits.

Local Fire District.

County Department of Transportation and Development, Transportation Division.

Oregon Department of Forestry.

Oregon Liquor Control Commission if alcohol will be served or permitted onsite.

Other affected service districts and agencies which may have jurisdiction over the

Gathering, including the water district, sewer district, and the Oregon Department of

Transportation.

Notice of Extended Outdoor Mass Gatherings and Outdoor Mass Gathering shall be published in

a newspaper of general circulation at least ten days prior to the public hearing,

Notices of the hearings shall contain the following information:

1. . The date, time and place of the hearing, the application file number, and the staff
representative and telephone number where additional information may be obtained.

e A e
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2. Identification of the organizers and owners, a description of the subject property by tax
map designation of the County Assessor, the address of the property if available and
approximate location on county roads.

3. An explanation of the nature of the proposed Gathering which could be authorized by the
decision.

4. A list of the criteria from this code.

A statement that interested parties may appear and be heard and that failure to raise an

issue by the close of the record at or following the final evidentiary hearing, in person or

by letter, or failure to provide sufficient specificity to afford the Planning Commission or

Board of County Commissioners an opportunity to respond to an issue may preclude

appeal to the circuit court based on that issue.

6. A general explanation of the requirements for submission of testimony and the procedure
for conduct of hearings.

7. A statement that the application, all documents and evidence relied upon by the applicant,
and the applicable criteria are available for inspection at the Planning and Zoning
Division at no cost and copies will be provided at a cost established by the Board of
County Commissioners.

8. A statement that at least seven days prior to the hearing a copy of the staff report for the
hearing will be available for inspection at the Planning and Zoning Division and copies
will be provided at a cost established by the Board of County Commissioners.

AN

6.12.100 Review and appeal procedures

A.

A Limited Gathering Permit shall be reviewed by the Planning Director. The Planning Director’s
decision to grant or deny the permit may be appealed to the Board of County Commissioners by
any person. An appeal must be filed within seven days of the Planning Director’s final decision.
It is the Board of County Commissioner’s discretion to hear or not hear the appeal. If the Board
of County Commissioners does not hear the appeal, then the Planning Director’s decision shall
stand.

An OQutdoor Mass Gathering Permit shall be reviewed at a public hearing by the Board of County
Commissioners.

An Extended Outdoor Mass Gathering Permit shall be reviewed at a public hearing by the
Planning Commission. The Planning Commission’s decision to grant or deny the permit may be
appealed to the Board of County Commissioners by the applicant or any person who attended or
testified at the Planning Commission Hearing. The appeal must be filed within seven days of the
Planning Commission’s final decision. If no appeal is filed, the Board of County Commissioners
may review the decision of the Planning Commission at its discretion. The Board of County
Commissioners shall have twenty-one days to decide whether to review the decision of the
Planning Commission.

6.12.110 Approval criteria

A

Limited Gatherings: At a minimum, the applicant must provide evidence that for the duration of
the Limited Gathering, the following agency and departmental standards will be met:
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1. Local and State Fire Districts

a. Provision of adequate fire protection, emergency vehicle access, fire fighting
water supply, emergency medical personnel and facilities.
b. Provision of adequate wildfire protection, smoking areas, firefighting equipment,
and supplies.
2. Sheriff’s Department
a. Provision of adequate and approved security personnel.
b. Provision of adequate staff to direct and monitor tratfic control.
c. Compliance with Chapter 6.05 - Noise Control.
3. County Engineering Division
a. Provision of adequate traffic safety monitoring staff, driveway access, traffic
control plan and setup, drainage and erosion control.
b. Provision of adequate off-street parking and circulation.
4. County and State Public Health
a. Provision of adequate facilities to accommodate sewage disposal such as portable
chemical toilet facilities or other approved sources.
b. Provision of adequate water supply, food and sanitary food services.
5. County Sustainability Division
a. Provision of adequate refuse storage and disposal facilities.
0. Oregon Liquor Control Commission (OLCC)
a. Compliance with the OLCC regulations if alcohol service is proposed.
7. The Planning Director may, in his or her discretion, waive any of the requirements listed

in Subtitle 6.12.110(A) if the requirement is not applicable to the nature of or activities
associated with the approved Gathering.
B. Outdoor Mass Gatherings: At a minimum, the applicant must provide evidence that for the
duration of the Outdoor Mass Gathering, the standards provided for in OAR, Ch. 333, Div. 39
and the following agency and departmental standards will be met:

1. Local and State Fire Districts
a. Provision of adequate fire protection, emergency vehicle access, fire fighting
water supply, emergency medical personnel and facilities.
b. Provision of adequate wildfire protection, smoking areas, firefighting equipment,
and supplies.
2, Sheriff’s Department
a. Provision of adequate and approved security personnel.
b. Provision of adequate staff to direct and monitor traffic control.
c. Compliance with Chapter 6.05 - Noise Control.
3. County Engineering Division
a. Provision of adequate traffic safety monitoring staff, driveway access, traffic
control plan and setup, drainage and erosion confrol.
b. Provision of adequate off-street parking and circulation,
4. County and State Public Health
a. Provision of adequate facilities to accommodate sewage disposal such as portable
chemical toilet facilities or other approved sources.
b. Provision of adequate water supply, food and sanitary food services.
5. County Sustainability Division
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a. Provision of adequate refuse storage and disposal facilities.

6. Oregon Liquor Control Commission (OLCC)

a. Compliance with the OLCC regulations if alcohol service is proposed.

7. The Planning Director may, in his or her discretion, waive any of the requirements listed
in subsection 6.12.110(B) if the requirement is not applicable to the nature of or activities
associated with the approved Gathering, -

C. Extended Outdoor Mass Gatherings: At a minimum, the applicant must provide evidence that for

the duration of the Extended Outdoor Mass Gathering, the standards provided for in OAR Ch.
333, Div. 39 and the following agency and departmental standards will be met:

L.

6.12.120

Local and State Fire Districts

a. Provision of adequate fire protection, emergency vehicle access, fire fighting
water supply, emergency medical personnel and facilities,

b. Provision of adequate wildfire protection, smoking areas, firefighting equipment,
and supplies.

Sherift’s Department :

a. Provision of adequate and approved security personnel.

b. Provision of adequate staff to direct and monitor traffic control.

c. Compliance with Chapter 6.05 - Noise Control.
County Engineering Division

a. Provision of adequate traffic safety monitoring staff, driveway access, traffic
control plan and setup, drainage and erosion control.

b. Provision of adequate off-street parking and circulation.

County and State Public Health :

a. Provision of adequate facilities to accommodate sewage disposal such as portable
chemical toilet facilities or other approved sources.

b. Provision of adequate water supply, food and sanitary food services.

County Sustainability Division

a. Provision of adequate refuse storage and disposal facilities.

Oregon Liquor Control Commission (OLCC)

a. Compliance with the OLCC regulations (if alcohol service is proposed).

The Planning Director may, in his or her discretion, waive any of the requirements listed
in Subtitle 6.12.110(C)(1) through (6)if the requirement is not applicable to the nature of
or activities associated with the approved Gathering.

Obtain any land use approvals and permits that are required by the Clackamas County
Zoning and Development Ordinance.

The proposed use is compatible with existing land uses and does not materially alter the
stability of the overall land use pattern of the area.

Contact, insurance, set-up and clean-up requirements

A. Any permit issued pursuant to this chapter shall be kept by the organizer, and a copy shall be
posted in a conspicuous place upon the premises of the Gathering site. The posting shall also
include a description of the Gathering, date, duration, on-site twenty-four hour contact
information for the organizer with the authority to make decisions, and sheriff, fire control,
public health, and other appropriate agencies.
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At least one onsite organizer shall have twenty-four hour radio frequency access to the Sheriff
and all onsite security staff,

Insurance in accordance to the regulations outhined in ORS 433.755(1) may be required for any
Gathering. The Planning Director shall consult with the county’s Risk Manager to determine the
amount and scope of the insurance coverage.

All activities required to prepare the site for the Gathering shall not occur more than 72 hours
prior to the advertised time the Gathering is scheduled to begin. The Planning Director may,
upon a showing of necessity, allow preparation to begin more than 72 hours before the advertised
time of the Gathering.

All lingering residue, debris, temporary structures or damage to property resulting from the
Gathering shall be removed and repaired within seventy-two hours after termination of the
Gathering. Prior to the Gathering, the Planning Director may, upon a showing of necessity, allow
more than 72 hours to remove any temporary structures.

6.12.130 Inspection requirements

All approved Gatherings are subject to inspections prior to, during and after the Gathering by a county
official and other reviewing public officials and agencies to insure the Gathering is in and maintains
compliance with the requirements of section 6.12.110. The organizer and owner shall provide written
consent allowing law enforcement, public health, fire control, and other appropriate public officers or
officials to come onto the premises of the approved Gathering.

6.12.140 Enforcement

A,

[t is the intention of this chapter to put the burden of preserving order upon the organizer of the
Gathering. If a Gathering is not being operated in accordance with the rules and regulations
prescribed in this chapter, as set forth in state law, and as provided for in the permit, the
organizers and owners shall be subject to revocation of the permit and other sanctions as the law
and this title provides.

The organizers shall keep a count of persons and vehicles entering and leaving the Gathering, Tf
at any time during a Gathering held under a valid permit the number of persons or vehicles
attending the Gathering exceeds the number of persons or vehicles estimated in the permit
application, the Sheriff, or any of his or her deputies, may require the organizer to limit further
admissions until a sufficient number of individuals or vehicles have left the site to bring the
actual attendance down to the number estimated by the organizer.

The county may bring an action in any court of general or equitable jurisdiction to prevent,
restrain or enjoin any violation of this title or ORS 433.745.

For any Gathering held under a valid permit, the Sheriff shall have the authority to order the
crowd to disperse and leave the Gathering site if the organizer cannot maintain order and
compliance with all applicable state or local laws, or refuses or is unable for any reason to adhere
to the terms and conditions of their permit, and the Sheriff determines that there is an immediate
threat to public health or safety.

The county may file suit to either compel compliance with, or seek compensation for its own
actions related to, the clean-up requirements in subsection 6.12.130(D).

If any organizer violates any provisions of this title or any permit issued hereunder, the Board of
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County Commissioners or Planning Director may immediately revoke any permit for a Gathering
and may seek any legal remedy available.

G. The county may impose a fine of up to $10,000 on each organizer and owner for each violation
of this title, the terms of their permit, or ORS 433.735.

Page 9 of 9 EXHIBIT A



BEFORE THE BOARD OF COUNTY COMMISSIONERS
OF CLACKAMAS COUNTY, STATE OF OREGON

A RESOLUTION OF THE CLACKAMAS

COUNTY BOARD OF COUNTY

COMMISSIONERS ADOPTING RESOLUTION NO.
FEES FOR QUTDOOR MASS

GATHERINGS AND LIMITED

GATHERINGS

WHEREAS, the Board of County Commissioners has adopted Chapter 6.12 of the
Clackamas County Code requiring organizers of subject gatherings to obtain a pemmit from
the County prior to holding such gathering, and that said permit will require the organizer
pay a fee;

NOW, THEREFORE; BE IT RESOLVED BY THE BOARD OF COUNTY COMMISSIONERS
THAT:

Section 1:  Pursuant to Section 1.01.090 of the Clackamas County Code, the Board
adopts the fees shown on the attachment which are incorporated by this reference.

Section 2: The Board hereby directs that the fees shown on the attachment shall be
included in Appendix A of the Clackamas County Code.

Section 3: Pursuant to ORS 310.145, the Board classifies the fees adopted by this
resolution as fees not subject to the limits of section 11b, Aricle Xl of the Oregon
Constitution.

Section 4:  Effective Date. The fees authorized by Section 1 of this resolution and shown
on the attachment shall become effective immediately upon adoption.

DATED this 11th day of July, 2013.

CLACKAMAS COUNTY BOARD OF COMMISSIONERS

Chair

Recording Secretary

CCP-PW2

b (3/84)
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Gonzales, Lorraine

From: Boyle, Pat [pat.boyle@kxl.com]
Sent: Monday, June 17, 2013 3:49 PM
To: Gonzales, Lorraine
~Subject: Large gatherings

I was curitous which churches held large, outdoor Masses?
Pat Boyle at KXL

Sent from my iPhone

BEGIN-ANTISPAM-VOTING-LINKS

Gonzales, Lorraine

From: margie | Bradley [mjbradl1@juno.com]

Sent: Wednesday, June 19, 2013 1:24 AM
To: Gonzales, Lorraine
Subject: Re guarding the ptanning of mass gatherings

I would rather see them where the law can be involved than in the woods where children are
abused and no one is watching what is happening.

Have talked wifth some people who described there childhood in the un supervised locations for
gatherings in secret and there stories have left them impaired. Some as few as 5@ in
attendance.

Virgin Mobile&#174 ,
Official Site: Great Phones, Free Shipping & Plans Starting at $35/mo
http://thirdpartvoffers.junc.com/TGL3141/51cl6blcdeddbblblle2stOlduc

BEGIN-ANTISPAM-VOTING-LINKS

Teach CanIt if this mail (ID 81J08gBnW) is spam:

Spam: https://mhub.clackamas.us/canit/b.php?i=01308qBnkK&m=8T1d87178bdf&c=5
Not spam: https://mhub.clackamas.us/canit/b. php?i=61308gBnk&m=811d87178bdf&c=n
Forget vote: https://mhub,clackamas.us/canit/b.php?i=@1308qBnN&szFldS?l?BbdF&c=f
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Gonzales, Lorraine

From: Pat Ross [ross@molalla.net]

Sent: Thursday, June 20, 2013 12:01 PM

To: Gonzales, Lorraine

Subject: W: Public invited to comment on proposed code on large outdoor gatherings at June 20

Clackamas County Board hearing

Dear BCC,

I am in support of the proposed codes to regulate mass gatherings in Clackamas County. The
Planning Department was very effective in outreach to our rural areas via the Hamlet of
Molalla Prairie Community meetings several months ago so the issues were well explained and
now I am aware of how a mass gathering would impact neighbors if an event should happen. The
new codes will give citizens and regulators definable guidelines in controlling these
potentially disruptive

events. I have only encountered a single person state that they were

against the new codes (against any codes) to control mass gathering events and the rest
approve of the new codes.

In contrast to the very vigorous outreach on mass gatherings, I am very disappointed on the
outreach concerning the proposed industrial use

zone changes in Clackamas County. Even though I get and read all

notices from the BCC, this one was not defined enough in the initial wording to determine
that 1t was a significant change to the code to

warrant further reading . Heavy industry should never be located near

a residential areas without proper buffers. I and my son have personally gotten sick from
living close to a lumber mill who was polluting the air and once the pollution was stopped,
our sicknesses went away. There are just too many negative aspects to heavy industry

for it to be co-located with residential and rural neighborhoods..

Perhaps the industrial code changes should be disseminated in a similar way as the mass
gathering issue.

Thank you for letting me comment.

Patricia H. Ross
rural South Clackamas County
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Gonzales, Lorraine ﬂ__,___—-——-""“

From: McCallister, Mike

Sent: Thursday, June 20, 2013 10:44 AM

To: Gonzales, Lorraine .
Subject: FW: Mass Gathering Codes: IN SUPPORT

FY1. Copy of the record and distribution tonite.

Mike McCallister

Planning Director

Planning & Zoning Division
Clackamas County
503-742-4522

- MikeM@co.clackamas.or.us

From: Susan Hansen [mailto:foxglovefarm@inbox.com]

Sent: Thursday, June 20, 2013 10:40 AM

To: BCCMail; BCC - All County Administration Staff

Cc: Schmidt, Gary; McCallister, Mike; Media - Oregonian - Mayes, Steve; Molly Harbarger
Subject: Mass Gathering Codes: IN SUPPORT

Dear BCC,
I am in support of the proposed codes to regulate mass gatherings in Clackamas County.

In our Hamlet of Molalla Prairie area, we have witnessed significant unpermitted mass gatherings, including
loud wedding events that go on into the late night hours and a horrible commercial motocross "park” that caused
years of misery to neighbors subjected to noise, dust and threats. Stronger regulation as in the proposed mass
gathering codes will give citizens and regulators clear guidelines and will help us control conflicts.

The Planning Department did an excellent job on public outreach on these proposed mass gathering codes. The
majority of attendees at the Hamlet of Molalla Prairie meeting endorsed the codes when Mike McCallister
presented them several months ago.

That excellent outreach on mass gatherings codes is in sharp contrast to the lack of vigorous outreach on other
changes like the proposed industrial use zone changes (which I oppose) and the shocking new mandate that
confidential code complaints will not be investigated unless complaints come from two different addresses
(which 1 also oppose). Those of us who are used to transparent outreach on important changes are questioning
why the BCC is failing to work closely in advance of changes with interested citizens like those in CPOs,
Hamlets and Villages?

It was my belief that Clackamas County was supposed to be highly dedicated to collecting citizen input. The
BCC has failed to provide detailed outreach about the industrial zone changes or the change on the confidential
complaint issue. That is extremely concerning to citizens who wish to participate when important policy and
code changes are considered. Why is that lack of vigorous public outreach suddenly the norm? Does the
BCC wish to be viewed as a top down group that doesn't value vigorous citizen involvement? Where is
the transparency?

Please pass strong codes for mass gatherings. The safety and quality of life of County residents are at stake.
Please consider putting the confidential code enforcement changes on hold and reach out to CPOs, Hamlets and

1



McCallister, Mike

From: BCCMail

Sent: Thursday, July 11, 2013 7:55 AM

To: Bernard, Jim; Howatt, Drenda; Ludlow, John; Schrader, Martha; Smith, Tootie
Cc: McCallister, Mike

Subject: Susan Hansen: In SUPPORT for Codes for Mass Gatherings

From: Susan Hansen [ mailto:foxglovefarm@inbox.com]
Sent: Wednesday, July 10, 2013 3:32 PM

To: BCCMail

Subject: In SUPPORT for Codes for Mass Gatherings

Dear BCC,
We support the proposed codes for Mass Gatherings you will consider at the Business Meeting tomorrow.

As rural residents we are concemed about the potential for uncontrolled mass gatherings featuring unregulated
drinking, excessive traffic and noise. With codes in place the County will have the ability to permit and control
activities and hopefully ensure that public safety and community quality of life will be preserved.

We have a current example in Molalla of a "Barn Party" event proposed for a horse arena, advertised for all
ages yet featuring a beer garden. If community leaders had not questioned this event, the promoters may not
have been compelled to comply with OLCC rules, food handling rules, fire marshal rules, building occupancy
rules and noise ordinance rules. By working in advance with the applicant, it was determined by the fire marshal
that the building had inadequate electricity to handle the demands of the sound system so a haul in generator is
required. OLCC is requiring training in liquor control rules and food handling training is also required. The
sheriff is working on the noise issues. Details like that, if not addressed in advance, could endanger attendees in
the building in case of fire, under age drinking and unsafe food. Lack of oversight and permits could also could
endanger surrounding residents with noise, traffic and fire dangers.

Please ensure that our rural communities continue to enjoy safe environments and great quality of life by
passing the mass gathering codes.

Sincerely,
Susan Hansen and Randy Hironimus
rural Clackamas County
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McCallister, Mike

From: Joan Zuber [zuberj@molalla.net]
Sent: Wednesday, July 10, 2013 4:36 PM
To: McCallister, Mike

Cc: Pat Nesbhitt; Susan Hansen
Subject: Cutdoor Mass Gatherings

Hi, Mike--

[ understand the second hearing on #03-2013 regarding mass gatherings will take piace tomorrow before the BCC. | am
not able to attend but, | just sent an email urging passage. | attended your presentation on this a few months back.

| have a concern about the ordinance. As you probably know, there is a proposed 5 band, beer garden BAR 88 BARN
PARTY concert scheduled in 9 days. Since the ordinance addresses 'outdoor' mass gatherings, would this type of
event inside a horse arena fall under the erdinance? They do hold horse related events and | understand there might
have been a music event many years ago. The organizer is having to bring in a generator to meet the energy demands.
Or, is there an ordinance in place now that addresses mass gatherings in a farm/forest zoned arena?

Thanks,
Joan Zuber, South Clackamas CPO vice chair
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McCallister, Mike

From: BCCMail

Sent: Thursday, July 11, 2013 8:27 AM

To: Bernard, Jim; Howatt, Drenda; Ludlow, John; Schrader, Martha; Smith, Tootie
Cc: MeCallister, Mike

Subject: Edmund Pierzchala: Mass Gatherings ordinance---please vote NO

Sent: Thursday, July 11, 2013 S:19 AM
To: BCCMail
Subject: Mass Gatherings crdinance---please vote NO

Dear Clackamas County Commissioners,

I am writing to you regarding the addition of Chapter 6.12 to the Clackamas County Code to regulate Outdoor
Mass Gatherings and Limited Gatherings.

My concern in particular is that small political and other rallies will suffer undue hardship in the form of
bureaucratic permit process and fees. The US Constitution and the Bill ot Rights guarantee us all freedom of
assembly; to impinge on this freedom is to impinge on our constitutional rights, and the proposed regulations
seem to do so, for no good reason. To require a gathering of 500 people of gny duration {up to 120 hours), to
have a permit and pay a fee seems like an undue limitation of our constitutional freedom.

The official reasons stated in support of the proposed regulation are vague and unclear in explaining why the
existing State regulations, which seem reasonable to me, are insufficient. Have there been blatant cases of
abuse of the right to peaceably assemble in our County that really require this new regulation? I am not aware
of any. Yet the official documents state that there is an emergency which justifies the new regulations.

When a river rises, or a wildfire rages, and they threaten property and lives, when a severe wave of heat stresses
the power grid to the limits, when a train carryving crude oil blows up and wipes out a town---these are
emergencies.

Where is the emergency that requires the new regulations to be enacted?

The new regulations seem like an encroachment of over-reaching state on cifizen's rights.

[ urge you to vote NO on the proposed regulations.

Sincerely,

Edmund Pierzchala

2515 SE Harrison St.
Milwaukie, OR 97222

NOTE: This message was trained as non-spam. If this is wrong, please correct the training as soon
as possible.
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McCallister, Mike

From: BCCMail

Sent: Tuesday, July 09, 2013 7:33 AM

To: McCallister, Mike

Subject: FW: Phyllis Packard: First Amendment right to free speech and freedom of assembly

Forgot to copy you on this ane..

From: BCCMail

Sent: Tuesday, July 09, 2013 7:32 AM

To: Bernard, Jim; Howatt, Drenda; Ludlow, John; Schrader, Martha; Smith, Tootie
Subject: Phyllis Packard: First Amendment right to free speech and freedom of assembly

From: pwhockey@comcast.net [maiite:pwhockey@comeast,net]

Sent: Monday, July 08, 2013 5:08 PM

To: BCCMail

Subject: First Amendment right to free speech and freedom of assembly

‘To the commissioners, | am against the mass gathering ordinance you wish to pass.
What about large weddings at parks? What about birthday celebrations at private homes?
What about large picnics at private properties? What about Cruise Inns with custom cars
held at a place of business? Think about what you are doing. It is not right.

Sincerely, Phyllis Packard, Gladstone

~~~~~~ -

NOTE: This message was trained as non-spam. If this is wrong, please correct the training as soon
as possible.
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McCallister, Mike

From: BCCMail

Sent: Tuesday, Juiy 09, 2013 7:34 AM

To: Bernard, Jim; Howatt, Drenda; Ludlow, John; Schrader, Martha; Smith, Tootie
Cc: McCallister, Mike

Subject: Wally Helm: vote no to save our right to gather

From: WALLY HELM [maiito:wehelm@msn.com]
Sent: Monday, July 08, 2013 6:13 PM

To: BCCMail

Subject: vote no to save our right to gather

We are hard pressed to understand why the commission would consider restricting to such &
punitive extent our right to gather and express our views. If some gatherings in the past have
involved lawless behavior, then the sheriff should act accordingly but if citizens gather
peacefully, there should be no effort by government to curtail that constitutional right of free
speech.

Please do not vote to rob us of this precious right.
Thank you and we dearly hope for your support,

Wally and Marilyn Helm
Lake Oswego, OR

NOTE: This message was trained as non-spam. If this is wrong, please correct the training as soon
as possible.

Spam
Not spam
rorgetf previous vote




McCallister, Mike

From: Raethke, Mary

Sent: Monday, July 08, 2013 3:38 PM

To: McCallister, Mike; Gonzales, Lorraine
Subject: FW. Outdoor Gathering Crdinance

£y

Hy

Mary Raethke | Clackamas County Administration Qffice | Public Services Building
2051 Kaen Reoad, Suife 450 | Oregon City, OR 97045 { B 503-742-5912 | &: 503-742-5018 | BX: marw@clackamas.us

From: les poole [maiito;elnees440@gmail.com]

Sent: Monday, July 08, 2013 2:46 PM

To: Madkour, Stephen; Chandler, Daniel

Cc: Bernard, Jim; Ludlow, John; Smith, Toctie; Schrader, Martha; Savas, Paul; Barth, Gary; Raethke, Mary
Subject: Outdoor Gathering Ordinance

Dear Staff & Commissioners,

I understand the goal of the proposed ordinance for regulating large gatherings that typically occur in
the Summer. Jim Meyers and others expressed a concern that I have: The final language should be very
clear

about the time constraints placed on the public.

The draft language covers gatherings up to 120 hours in length. As written, the ordinance would apply to
large gatherings that are only 4

or 5 hours in length. Some receptions, reunions, and benefit concerts

are commercially sponsored, and none are in the scope of your intent; regulating the outrageous and
unsafe behavior that occurs at uncontrolled overnight events..

Some citizens are confused, thinking the ordinance applies to non-
commercial events. I've explained to others that it applies exclusively
to private property, and the ordinance will compliment existing noise laws.

We could reduce some of the confusion if the explanation in the staff report included more detail. Please
let me know if any of my observations are not accurate. 1 will send out an email endorsing your effort if
the language is modified in the final version.

Best regards,
Les Poole




McCallister, Mike

From: BCCMail

Sent; Manday, July 08, 2013 10:16 AM

To: Bernard, Jim; Howatt, Drenda; Ludlow, John; Schrader, Martha; Smith, Tootie
Cc: : McCallister, Mike :

Subject: Jan Esler-Rowe: Public Gathering Ordnance

From: JarCascade®@acl.com [maiito:JanCascade@aol.com]
Sent: Saturday, July 06, 2013 12:58 PM

To: BCCMall

Subject: RE: Public Gathering Ordnance

htto://www.nw-connection.com/archives/NWCann_ Julvwebversion pdf

Dear Mr. Chairman & Commissioners:

I rarely read the Northwest Connections newspaper, but I am certainly glad I did
this week to learn about this proposed ordnance. This appears 1o be a solution in -
search of a problem. Clackamas County does not draw the same type of unruly
protest groups that are attracted to Portland. We had an "Occupy" nothing in
Clackamas County. No problem, no solution required.

The ordinance does not outlaw rallies or large gatherings, but the act of making the
permit cost prohibitive & the permit process difficult is equal to outlawing free

speech and the right of citizens to gather peacefully.

I respectfully request the BOC not pass a new ordnance before it is necessary,
especially one that has the appearance of limiting the citizens freedom.

Best regards,

Jan Esler-Rowe
Milwaukie
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McCallister, Mike

From: BCCMail

Sent: Tuesday, July 16, 2013 7:34 AM

To: Bernard, Jim; Howatt, Drenda; Ludlow, John; Schrader, Martha; Smith, Tootie
Cc: McCallister, Mike

Subiject: Linda Andresen: Freedom of Speech

From: [ingak@comcast.nel [mailto:lincak@comcast.net]
Sent: Monday, July 15, 2013 9:58 PM

To: BCCMail

Subject: Freedom of Speech

Dear Commissioner,
Please do not approve the proposed code that will limit our FREE SPEECH and Right to Assemble.
90 day advance notice and $5k fee | feel is unreasonable.

Thank you,
Linda Andresen

NOTE: This message was trained as non-spam. If this is wrong, please correct the training as soon
as possible.
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McCallister, Mike

From: BCCMail

Sent: Tuesday, July 16, 2013 7:41 AM

To: Bernard, Jim; Howatt, Drenda; Ludlow, John; Schrader, Martha; Smith, Tootie
Cc: McCallister, Mike

Subject: Susan Heublein: In SUPPORT for Codes for Mass Gatherings

————— Original Message-----

From: Susan Heublein [mailto:sueheublein@gmail . com)
Sent: Monday, July 15, 2013 9:22 AM

To: BCCMail

Subject: In SUPPORT for Codes for Mass Gatherings

Dear BCC,

I support the proposed codes for Mass Gatherings currently under your review and
consideration.

As a rural resident LI am concerned about the potential for uncontrolled mass gatherings
resulting in heavy traffic and illegal or unsafe activities in our rural areas. Alcoholic
drinking, excessive noise, trash dumping, and disrespect for property of others are all
concerns whenever mass gatherings occur that are not a natural fit for

a rural environment. With codes in place <County will be able to

issue permits and control activities and have the best chance to ensure that public safety
and community quality of life will be preserved.

Resources such as sheriff deputies, fire and rescue crews, and others are not normally
staffed to adequately respond to densely and highly populated events in rural areas. While I
would like to see such events directed to established venues inside city limits, the mass
gatherings codes will at least allow County to work with event organizers in advance of
events to make sure important issues are adequately addressed.

Please ensure that our rural communities continue to experience safe environments and de51red
rural gquality of life by passing the mass gathering codes.

Sincerely,

Sue Heublein

38371 S. Cramer Road
Molalla, OR 97038

BEGLIN-ANTISPAM-VOTING-LINKS
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QUICK FACTS

Proposed Code Amendments on
Extended Outdoor Mass Gatherings, Outdoor Mass Gatherings and

Limited Gatherings in Unincorporated Clackamas County

Revised -- July 17, 2013
(NOTE: Yellow highlighted text reflects changes made by the Board at a study session on July 16.)

The Clackamas County Board of Commissioners is considering adopting code amendments to help ensure that
minimum health, safety and welfare issues are addressed during large outdoor gatherings in unincorporated
Clackamas County. These amendments would not apply to any gatherings of less than 500 people for any length
of time or to exempt activities (see list on page 2).

The proposed review process is designed to promote the safety of event participants and organizers, and to
address potential impacts to nearby property owners such as noise, traffic, parking and wildfire risk.

The proposed code amendments are available from the Clackamas County Planning & Zoning Division located in
the Development Services Building, 150 Beavercreek Rd., Oregon City, by calling 503-742-4500, or online at
http://www.clackamas.us/planning/documents/zdoproposed/OMG%20Board%20Packet%2006132013.pdf.

Q Where would these code amendments apply?
A The amendments would apply in unincorporated Clackamas County to gatherings with the characteristics
described below that are NOT on the list of exempt activities, which follows.

Q Whatis an Extended Outdoor Mass Gathering?
A An Extended Outdoor Mass Gathering has the following characteristics:
e Itinvolves 3,000 or more people at any one time AND
e It lasts more than five days (120 hours) within a three-month period AND
e Itis primarily held outdoors
Q Whatis an Outdoor Mass Gathering?
A An Outdoor Mass Gathering has the following characteristics:
e Itinvolves 3,000 or more people at any one time AND
e It lasts more than one day (24 hours) but less than five days (120 hours) within a three-month
period AND
e Itis primarily held outdoors and not in any permanent structure
Q Whatis a Limited Gathering?
A A limited Gathering has the following characteristics:
¢ Involves 500-750 people at any one time for more than 12 hours but less than five days (120 hours)
within a three-month period OR
¢ Involves more than 750 people at any one time for up to five days (120 hours) within a three-month
period and does not qualify as an Extended Outdoor Mass Gathering or an Outdoor Mass Gathering
Q What criteria would be evaluated to determine if a gathering is permitted?
A The criteria would be based only on the health and safety needs of participants and the community.

Those criteria include such items as provisions for fire protection, security, traffic control and parking,
public waste facilities, safe water and food supplies, refuse storage and disposal, insurance, noise
limitations and (if applicable) compliance with state liquor regulations.


http://www.clackamas.us/planning/documents/zdoproposed/OMG%20Board%20Packet%2006132013.pdf

**EXEMPT CATEGORIES:

These amendments would not apply to any gatherings of less than 500 people. In addition, the
proposed code amendments would NOT apply to events and gatherings in the categories described

in the following table.

Q@ Would all gatherings have to go through the permit process?
A No. The categories of events listed below, with examples, would all be exempt. The amendments would
only apply to events and gatherings in unincorporated areas of Clackamas County that have the
characteristics described above and that are NOT in any of the following exempt categories.

An EVENT or GATHERING is EXEMPT IF one of more
of the following is true:

EXAMPLES

Itis a normal and customary activity or program that takes
place on property developed with a school, church or
other institution (e.g., fire department, grange hall, etc.).

Homecoming and sports events
Weddings
Community meetings

It is authorized by a local, state or federal agency in
response to an emergency or training for an emergency.

Emergency response and training activities
related to natural disasters, flooding and
public safety

Itisin alocal, county or regional park that is authorized by
the park district authority.

Picnics, weddings, reunions, birthday
parties and all other gatherings permitted
or authorized by a park district

It is already approved under the Clackamas County Zoning
and Development Ordinance (ZDO).

Agri-tourism events, wineries, commercial
uses to host events, farm stands, farmers
markets

Itis a permitted or accessory use in that zoning district.

Family weddings and reunions on
residential property

Commercial uses on commercially-zoned
property (e.g, temporary carnivals,
skateboard parks, car shows)

Itis located on a County or State Road

Parades, organized walks, running events

The Planning Director, in consultation with the Sheriff's
Office, County Health Department and other affected
agencies, has determined that there are no significant
health, safety and welfare issues.

Any other gathering that will not generate
significant health, safety or welfare issues
based on the type of event, activities,
duration and number of participants.

PERMITS

Q What would I have to do to get a permit?

A You would have to complete an application form and go through a review process in order to receive

approval for a permit.

Will there be a charge for a permit?

> 0

Yes, there will be permit fees to help cover costs. The proposed fees range from $250 for limited
gatherings up to $5,000 for outdoor mass gatherings depending on the type and size of gathering, and its
possible impact on health and safety.



Q@ Can permits or fees ever be reduced or waived?
A Yes, the Planning Director or Board of County Commissioners may reduce or waive fees upon showing of a
just cause to do so.

NOTIFICATION

Q Will people on properties adjacent to the event site have advance notice about the proposed

event?

A Yes, the permit review process includes notification of nearby property owners.

OTHER JURISDICTIONS

Q Do other jurisdictions regulate large, extended gatherings?
A Yes, they do. For example, in Oregon there are at least five other counties that regulate these types of
events to help ensure health and safety: Crook, Deschutes, Linn, Marion and Washington. The following
table reviews and compares the basic features of the regulations in each County, as well as the proposed
code amendments in Clackamas County.

Crook Deschutes | . Marion | Washington | Clackamas
Linn County C t
County County (current) County County ounty
(current) (current) (current) (current) (proposed)
i Co;Or:iT;,»;on Environment Fzslidn .
Responsi- Planning : Planning Human Planning
bilit or Planning al Health i
y o Services
Commission
Small: 751 -
500-750;
No. of 500-3,000 or | 500-3,000 or 3,000 751-3 000:
participants More than Large: More than »IOU,
more than more than More than
t anv one 3,000 3,001+ or 3000
atany 3,000 3,000 3 000
time 750+ at any )
one time
Small: 6-120 1to 120
12 hrs or 24-120 hrs or hrs hours or
Duration more 4-240hours 120+ hours Large: 120+ 24-120 hrs more than
hrs 120 hours
$1,000 - $2,500 or $250 - 5,000
Permit Fee $250 - 2,500 $35-2,650 4,000 $5 000 Up to $5,000 ’



http://www.codepublishing.com/or/crookcounty/html/Crook05/Crook0504.html
http://www.deschutes.org/County-Code.aspx?TitleNumber=8
http://democratherald.com/linn-county-commissioners-approve-mass-gathering-ordinance/article_f0e86ac5-ede0-5737-9841-22871cfdbee3.html
http://www.co.marion.or.us/PW/Planning/Outdoor+Mass+Gatherings.htm
http://www.co.washington.or.us/HHS/EnvironmentalHealth/oregon-administrative-rules.cfm
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- CLACKAMAS COUNTY

July 18, 2013

Board of County Commissioner
Clackamas County

Members of the Board:

Approval of a new Revenue Intergovernmental Grant Agreement with State of Oregon,
Department of Human Services, Vocational Rehabilitation, for establishing Cognitive
Remediation Classes.

Purpose/Outcomes | The goal of this project is to establish Cognitive Remediation (CR)
training at Clackamas County Behavioral Health Center (CCBHC)
that would be available to Supported Employment client with a
cognitive disability who is interested in working. Once the
implementation is complete, the CR classes will be sustained by the
CCBHC through allocating staff Full time Employee (FTE) and
programming support. ,

Dollar Amount and | Contract maximum value is $14,000. This revenue agreement is
Fiscal Impact funded through the Cognitive Remediation Program Grant.
Funding Source 249-3610-8604-333180 — Community Support Team - Vocational
Rehab Division. No County General Funds are involved.

Safety Impact None

| Duration Effective June 01, 2013 and terminates on September 30, 2013
Previous Board This is a new agreement, no previous Board action has occurred.
Action

| Contact Person Tracy Garell, Behavioral Health Clinic Manager — 503-723-4803

| Contract No. 6323 ]

BACKGROUND:

Clackamas County Behavioral Health Center has been working with the Office of Vocational
Rehabilitation Services (OVRS) Supported Employment program since 2010 to support persons
with severe mental illness in returning to work. During that time it has become clear that while
many clients jointly enrolled in mental health services and OVRS benefit from Supported
Employment, a subset of mutual clients continue to have cognitive difficulties that interfere with
vocational success. These difficulties include: attention and concentration problems, learning an
remembering difficulties, response time issues, and being able to anticipate and solve problems.
Unlike other symptoms of mental iliness, these cognitive impairments do not respond to current
treatment available at the local outpatient mental health centers in Clackamas County.

L= 5

Healthy Families. Strong Communities.
2051 Kaen Road, Oregon Clty, OR 97045 - Phone: (503) 742-5300 - Fax: (503) 742-5352
www . clackamas, us/community_health




Clackamas County Behavioral Health Center supports this important development in the field of
vocational support and would like to implement the program at our site. Currently we serve 60
clients simultaneously through our Supported Employment program, and we train all of our staff in
regards to supporting all clients in their employment goals.

The grant will fund the purchase of computers, software to implement the computer training
component of the Cognitive Remediation, and 2 days of onsite training.

This contract is effective June 1, 2013 and continues through September 30, 2013. This contract
is retro-active due fo the delay of receiving the award nofification from the state. This contract has
been reviewed and approved by County Counsel on July 02, 2013.

RECOMMENDATION:

Staff recommends the Board approval of this agreement and authorizes Cindy Becker, H3S
Director to sign on behalf of Clackamas County.

Respectfully submitted,

Cindy Begkér, Director

Healthy Families. Sirong Communities.
2051 Kaen Road, Oregon City, OR 97045 - Phone: (503) 742-5300 + Fax: (503) 742-5352
www,clackamas.us/community_health
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XDHS
Oregon Department

of Human Services
Grant Agreement Number 142892

State of Oregon
Grant Agreement

In compliance with the Americans with Disabilities Act, this document is available in alternate
formats such as Braille, large print, audio recordings, Web-based communications and other
electronic formats. To request an alternate format, please send an e-mail to dhs-
oha.publicationrequest(@state.or.us or call 503-378-3486 (voice) or 503-378-3523 (TTY) to

arrange for the alternative format.

This Agreement is between the State of Oregon, acting by and through its Department of Human
Services, hereinafter referred to as “DHS,” and

County of Clackamas
Acting by and through its Clackamas County Behavioral Health
at the Steward Community Center
1002 Library Court
Oregon City, OR 97045
Telephone: (503) 655-8264
Facsimile: (503) 655-8428
E-mail address: kduby@co.clackamas.or.us

hereinafter referred to as “Recipient.”
The program to be supported under this Agreement relates principally to DHS’

Vocational Rehabilitation Division
500 Summer Street NE, E87
Salem, OR 97301
Agreement Administrator: Callie Roush or delegate
Telephone: (503) 947-2595
Facsimile: (503) 947-5025
E-mail address: callie.roush@state.or,us

142892/1.GE
DHS grant template Reviewed byDQJ May 2, 2013 Page 1 of 2




1. Effective Date and Duration

This Agreement shall become effective on June 1, 2013 when signed by all parties.
Unless extended or terminated earlier in accordance with its terms, this Agreement shall
terminate on September 30, 2013. Agreement termination or expiration shall not
extinguish or prejudice DHS’ right to enforce this Agreement with respect to any default
by Recipient that has not been cured.

2. Agreement Documents

a. This Agreement consists of this document and includes the following listed
exhibits which are incorporated into this Agreement;

(1) Exhibit A, Part 1: Reserved
(2) Exhibit A, Part 2: Program Description
(3) Exhibit A, Part 3: Payment and Financial Reporting

(4) Exhibit B: Standard Terms and Conditions
(5) Exhibit C: Subcontractor Insurance Requirements
(6) Exhibit D: Required Federal Terms and Conditions

There are no other Agreement documents unless specifically referenced and
incorporated in this Agreement.

b. This Agreement and the documents listed in Section 2., Agreement Documents,
Subsection a. above, shall be in the following descending order of precedence:
this Agreement less all exhibits, Exhibits D, A, B, and C.

3. Consideration

The maximum, not-to-exceed compensation payable to Recipient under this Agreement,
which includes any allowable expenses, is $14,000,00. DHS will not pay Recipient any
amount in excess of the not-to-exceed compensation of this Agreement for completing
the Work, and will not pay for Work performed before the date this Agreement becomes
effective or after the termination or expiration of this Agreement.

3 Grant Disbursement Generally
DHS will disburse the grant to Recipient as described in Exhibit A.
4. Vendor or Sub-Recipient Determination

In accordance with the State Controller’s Oregon Accounting Manual, policy
30.40.00.102, DHS’ determination is that:

] Recipient is a sub-recipient;  OR X Recipient is a vendor.

Catalog of Federal Domestic Assistance (CFDA) #(s) of federal funds to be paid through
this Agreement: 84.126
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5. Recipient Data and Certification

a. Recipient Information. Recipient shall provide the information set forth below.
This information is requested pursuant to ORS 305.385.

Please print or type the following information

Recipient Name (exactly as filed with the IRS) L\ac)’—aﬂws Q@u n‘Lg/
Street Address: Mgl Kfl A &A- .
City, State, Zip code: f\);"zwi\ LVL; y O & 970 "fg

E-mail address: hg VY 'é &.Ln, g:ﬁ\w LOK 08

Telephone:(gfz" ) 6;5 -5):776 Facsimilf::(sc3 )770)'5,9-{g

Is Recipient a nonresident glien, as defined in 26 USC § 7701(b)(1)?
(Check one box): ] YES DANO

Proof of Insurance:

Workers’ Compensation: Does Recipient have any subject workers, as defined in ORS
656.027? (Check one box): [_] YES [[] NO If YES, provide the following information:

Workers Compensation Insurance Company SE/’ ‘Q j: NSV ﬁo‘\

Policy # Expiration Date:

b. Certification. The Recipient acknowledges that the Oregon False Claims Act,
ORS 180.750 to 180.783, applies to any “claim” (as defined by ORS 180.750)
that is made by (or caused by) the Recipient and that pertains to this Agreement or
to the project for which the Agreement work is being performed. The Recipient
certifies that no claim described in the previous sentence is or will be a “false
claim” (as defined by ORS 180.750) or an act prohibited by ORS 180.755.
Recipient further acknowledges that in addition to the remedies under this
Agreement, if it makes (or causes to be made) a false claim or performs (or causes
to be performed) an act prohibited under the Oregon Faise Claims Act, the
Oregon Attorney General may enforce the liabilities and penalties provided by the
Oregon False Claims Act against the Recipient. Without limiting the generality
of the foregoing, by signature on this Agreement, the Recipient hereby certifies
that:

() Under penalty of perjury the undersigned is authorized to act on behalf of
Recipient and that Recipient is, to the best of the undersigned’s
knowledge, not in violation of any Oregon Tax Laws. For purposes of this
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certification, “Oregon Tax Laws™ means a state tax imposed by ORS
320.005 to 320.150 and 403,200 to 403.250 and ORS chapters 118, 314,
316,317,318, 321 and 323 and the elderly rental assistance program
under ORS 310.630 to 310.706 and local taxes administered by the
Department of Revenue under ORS 305.620;

(2)  The information shown in this Section 5., Recipient Data and
Certification, is Recipient’s true, accurate and correct information;

(3)  To the best of the undersigned’s knowledge, Recipient has not
discriminated against and will not discriminate against minority, women
or emerging small business enterprises certified under ORS 200.055 in
obtaining any required subcontracts;

(4)  Recipient and Recipient’s employees and agents are not included on the
list titled “Specially Designated Nationals and Blocked Persons”
maintained by the Office of Foreign Assets Control of the United States
Department of the Treasury and currently found at:
http:/f'www.treas. gov/offices/enforcement/ofac/sdn/t ] I sdn.pdf:

E)) Recipient is not listed on the non-procurement portion of the General
Service Administration’s “List of Parties Excluded from Federal
procurement or Non-procurement Programs” found at:
hitps:/www sam. gov/portal/public/SAM/:

(6)  Recipient is not subject to backup withholding because:
(a) Recipient is exempt from backup withholding;

(b}  Recipient has not been notified by the IRS that Recipient is subject
to backup withholding as a result of a failure to report all interest
or dividends; or

(c) The IRS has notified Recipient that Recipient is no longer subject
to backup withholding.

c. Recipient is required to provide their Federal Employer Identification Number
(FEIN) to DHS. By Recipient’s signature on this Agreement, Recipient hereby
certifies that the FEIN provided to DHS is true and accurate. If this information
changes, Recipient is also required to provide DHS with the new FEIN within 10
days.
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RECIPIENT, BY EXECUTION OF THIS AGREEMENT, HEREBY ACKNOWLEDGES
THAT RECIPIENT HAS READ THIS AGREEMENT, UNDERSTANDS IT, AND
AGREES TO BE BOUND BY ITS TERMS AND CONDITIONS.

Signatures

Clackamas County, acting by and throungh its Clackamas County Behavioral Health
By:

Authorized Signature Title Date

State of Oregon acting by and through its Department of Human Services
By:

Authorized Signature Title Date

Approved for Legal Sufficiency:

Exempt per OAR 137-045-0030 (1) (a)
Assistant Attorney General Date

DHS Office of Contracts and Procuorement:

Contract Specialist Date
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EXHIBIT A

Part2
Program Description

1. Background

Clackamas County Behavioral Health Center (CCBHC) has been working with
Vocational Rehabilitation (VR) via the 1PS Supported Employment program since 2010
to support persons with severe mental illness in returning to work. During that time it has
become clear that while many clients jointly enrolled in mental health services and VR
benefit from Supported Employment, a subset of mutual clients continue to have
cognitive difficulties that interfere with vocational success. Unlike other symptoms of
mental illness, these cognitive impairments do not respond to current treatment available
at the local outpatient mental health centers in Clackamas County. Efforts to improve
cognitive functioning, called Cognitive Remediation (CR), have evolved to be a
promising treatment for persons with severe mental illness.

DHS’ Vocational Rehabilitation will grant $14,000 to Clackamas County Behavioral
Health Center to establish Cognitive Remediation classes that would be available for any
VR clients and all persons enrolled in mental health services at the CCBHC who are
interested in working.

2. Activities and Restrictions

a. CCBHC will purchase Cog-Pak software and up to four computers with the
capability to run the software to implement the computer training component of
CR.

b. CCBHC will arrange training by Dr. Susan McGurk from Boston University, a
top researcher in the subject of CR, for up to 20 staff. This will be primarily for
CCBHC staff but extra spaces will be offered to other Supported Employment
programs in Oregon free of charge so that multiple sites can benefit from this
valuable resource.

C. Once the implementation is complete, the CR classes will be sustained by the
CCBHC through allocating staff FTE and programming support.

d. CCBHC will provide evaluation forms to the staff trained by Dr. Susan McGurk
and provide those to the Clackamas VR Branch Manager and agreement

administrator.
3. Outcomes
a. Employment rates of mutual VR and Supported Employment clients will increase

over time. Currently the rate is 17.5%. This rate has decreased over the last year
due to an increase of mutual clients experiencing difficulties with obtaining or
maintaining jobs as a result of the cognitive difficulties. Research indicates that
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of those clients who received CR in addition to Supported Employment, 35%
were still employed two years later, as opposed to those clients who received only
Supported Employment (10%).

b. A minimum of 60 VR clients will be served per year through Supported
Employment who will be offered the CR program. In addition, other clients who
are mutually enrolled in mental health services and VR will also be given the
opportunity to participate in the CR classes.
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EXHIBIT A

Part3
Payment and Financial Reporting

DHS will pay $8,000 upon receipt of an invoice and projected budget plan for startup costs to
include the software, computers and scheduling of Dr. Susan McGurk. DHS will pay the
remaining $6,000 after the training by Dr. McGurk and upon receipt of invoice, final budget
report, evaluation forms, and narrative report describing the results of the implementation project
including successes and challenges received no later than September 15, 2013.

142892/LGE
DHS grant template Reviewed byDOQJ May 2, 2013 Page 9 of ]




EXHIBIT B
Standard Terms and Conditions

1. Governing Law, Consent to Jurisdiction. This Agreement shall be governed by and
construed in accordance with the laws of the State of Oregon without regard to principles
of conflicts of law. Any claim, action, suit or proceeding (collectively, “Claim™) between
the parties that arises from or relates to this Agreement shall be brought and conducted
solely and exclusively within a circuit court for the State of Oregon of proper jurisdiction.
THE PARTIES, BY EXECUTION OF THIS AGREEMENT, HEREBY CONSENT TO
THE IN PERSONAM JURISDICTION OF SAID COURTS. Except as provided in this
section, neither party waives any form of defense or immunity, whether sovereign
immunity, governmental immunity, immunity based on the eleventh amendment to the
Constitution of the United States or otherwise, from any Claim or from the jurisdiction of
any court. The parties acknowledge that this is a binding and enforceable agreement and,
to the extent permitted by law, expressly waive any defense alleging that either party
does not have the right to seek judicial enforcement of this Agreement.

2. Compliance with Law. Both parties shall comply with laws, regulations, and executive
orders to which they are subject and which are applicable to the Agreement or to the
Work. Without limiting the generality of the foregoing, both parties expressly agree to
comply with the following laws, regulations and executive orders to the extent they are
applicable to the Agreement: (a} all applicable requirements of state civil rights and
rehabilitation statutes, rules and regulations; (b) all state laws requiring reporting of
Client abuse; (¢} ORS 659A.400 to 659A.409, ORS 659A.145 and ali regulations and
administrative rules established pursuant to those laws in the construction, remodeling,
maintenance and operation of any structures and facilities, and in the conduct of all
programs, services and training associated with the Work. These laws, regulations and
executive orders are incorporated by reference herein to the extent that they are
applicable to the Agreement and required by law to be so incorporated. All employers,
including Recipient and DHS, that employ subject workers who provide services in the
State of Oregon shall comply with ORS 656.017 and provide the required Workers’
Compensation coverage, unless such employers are exempt under ORS 656.126.

3, Independent Contractors. The parties agree and acknowledge that their relationship is
that of independent contracting parties and that Recipient is not an officer, employee, or
agent of the State of Oregon as those terms are used in ORS 30.265 or otherwise.

4, Representations and Warranties.
a, Recipient represents and warrants as follows:

(1)  Organization and Authority. Recipient is a political subdivision of the
State of Oregon duly organized and validly existing under the laws of the
State of Oregon. Recipient has full power, authority and legal right to
make this Agreement and to incur and perform its obligations hereunder.

(2)  Due Authorization. The making and performance by Recipient of this
Agreement (a) have been duly authorized by all necessary action by
Recipient and (b) do not and will not violate any provision of any
applicable law, rule, regulation, or order of any court, regulatory
commission, board, or other administrative agency or any provision of
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Recipient’s charter or other organizational document and (c) do not and
will not result in the breach of, or constitute a default or require any
consent under any other agreement or instrument to which Recipient is a
party or by which Recipient may be bound or affected. No authorization,
consent, license, approval of, filing or registration with or notification to
any governmental body or regulatory or supervisory authority is required
for the execution, delivery or performance by Recipient of this Agreement.

(3 Binding Obligation. This Agreement has been duly executed and delivered
by Recipient and constitutes a legal, valid and binding obligation of
Recipient, enforceable in accordance with its terms subject to the laws of
bankruptcy, insolvency, or other similar laws affecting the enforcement of
creditors’ rights generally.

(4) Recipient has the skill and knowledge possessed by well-informed
members of its industry, trade or proféssion and Recipient will apply that
skill and knowledge with care and diligence to perform the Work in a
professional manner and in accordance with standards prevalent in
Recipient’s industry, trade or profession;

(5)  Recipient shall, at all times during the term of this Agreement, be
qualified, professionally competent, and duly licensed to perform the
Work; and

(6)  Recipient prepared its proposal related to this Agreement, if any,
independently from all other proposers, and without collusion, fraud, or
other dishonesty.

b. DHS represents and warrants as follows:

(D Organization and Authority. DHS has full power, authority, and legal right
to make this Agreement and to incur and perform its obligations
hereunder.

(2) Due Authorization. The making and performance by DHS of this
Agreement (a) have been duly authorized by all necessary action by DHS
and (b) do not and will not violate any provision of any applicable law,
rule, regulation, or order of any court, regulatory commission, board, or
other administrative agency and (¢) do not and will not result in the breach
of, or constitute a default or require any consent under any other
agreement or instrument to which DHS is a party or by which DHS may
be bound or affected. No authorization, consent, license, approval of,
filing or registration with or notification to any governmental body or
regulatory or supervisory authority is required for the execution, delivery
or performance by DHS of this Agreement, other than approval by the
Department of Justice if required by law.,

(3)  Binding Obligation. This Agreement has been duly executed and delivered
by DHS and constitutes a legal, valid and binding obligation of DHS,
enforceable in accordance with its terms subject to the laws of bankruptcy,
insolvency, or other similar laws affecting the enforcement of creditors’
rights generally.
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C. Warranties Cumulative. The warranties set forth in this section are in addition to,
and not in lieu of, any other warranties provided.

3, Funds Available and Authorized Clause.

a. The State of Oregon’s payment obligations under this Agreement are conditioned
upon DHS receiving funding, appropriations, limitations, allotment, or other
expenditure authority sufficient to allow DHS, in the exercise of its reasonable
administrative discretion, to meet its payment obligations under this Agreement.
Recipient is not entitled to receive payment under this Agreement from any part
of Oregon state government other than DHS. Nothing in this Agreement is to be
construed as permitting any violation of Article XI, section 7 of the Oregon
Constitution or any other law regulating liabilities or monetary obligations of the
State of Oregon. DHS represents that as of the date it executes this Agreement, it
has sufticient appropriations and limitation for the current bienntium to make
payments under this Agreement.

b. Payment Method. Payments under this Agreement will be made by Electronic
Funds Transfer (EFT), unless otherwise mutually agreed, and shall be processed
in accordance with the provisions of OAR 407-120-0100 through 407-120-0380
or OAR 410-120-1260 through OAR 410-120-1460, as applicable, and any other
Oregon Administrative Rules that are program-specific to the billings and
payments. Upon request, Recipient shall provide its taxpayer identification
number (TIN) and other necessary banking information to receive EFT payment.
Recipient shall maintain at its own expense a single financial institution or
authorized payment agent capable of receiving and processing EFT using the
Automated Clearing House (ACH) transfer method. The most current designation
and EFT information will be used for all payments under this Agreement.
Recipient shall provide this designation and information on a form provided by
DHS. In the event that EFT information changes or the Recipient elects to
designate a different financial institution for the receipt of any payment made
using EFT procedures, the Recipient shall provide the changed information or
designation to DHS on a DHS-approved form. DHS is not required to make any
payment under this Agreement until receipt of the correct EFT designation and
payment information from the Recipient.

6. Recovery of Overpayments. If billings under this Agreement, or under any other
Agreement between Recipient and DHS, result in payments to Recipient to which
Recipient is not entitled, DHS, after giving to Recipient written notification and an
opportunity to object, may withhold from payments due to Recipient such amounts, over
such periods of time, as are necessary to recover the amount of the overpayment, subject
to Section 7 below. Prior to withholding, if Recipient objects to the withholding or the
amount proposed to be withheld, Recipient shall notify DHS that it wishes to engage in
dispute resolution in accordance with Section 19 of this Agreement.

7. Compliance with Law. Nothing in this Agreement shall require Recipient or DHS to act
in violation of state or federal law or the Constitution of the State of Oregon.

8. Ownership of Intellectual Property.

a. Definitions. As used in this Section 8 and elsewhere in this Agreement, the
following terms have the meanings set forth below:
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g} "Recipient Intellectual Property” means any intellectual property owned
by Recipient and developed independently from the Work.

(2) "Third Party Intellectual Property" means any intellectual property owned
by parties other than DHS or Recipient.

b. Except as otherwise expressly provided herein, or as otherwise required by state
or federal law, DHS will not own the right, title and interest in any intellectual
property created or delivered by Recipient or a subcontractor in connection with
the Work. With respect to that portion of the intellectual property that the
Recipient owns, Recipient grants to DHS a perpetual, worldwide, non-exclusive,
royalty-free and irrevocable license, subject to any provisions in the Agreement
that restrict or prohibit dissemination or disclosure of information, to (1) use,
reproduce, prepare derivative works based upon, distribute copies of, perform and
display the intellectual property, (2) authorize third parties to exercise the rights
set forth in Section 8.2.(2) on DHS’ behalf, and (3) sublicense to third parties the
rights set forth in Section 8.a.(2).

c. If state or federal law requires that DHS or Recipient grant to the United States a
license to any intellectual property, or if state or federai law requires that the DHS
or the United States own the intellectual property, then Recipient shall execute
such further documents and instruments as DHS may reasonably request in order
to make any such grant or to assign ownership in the intellectual property to the
United States or DHS. To the extent that DHS becomes the owner of any
intellectual property created or delivered by Recipient in connection with the
Work, DHS will grant a perpetual, worldwide, non-exclusive, royalty-free and
irrevocable license, subject to any provisions in the Agreement that restrict or
prohibit dissemination or disclosure of information, to Recipient to use, copy,
distribute, display, build upon and improve the intellectual property.

d. Recipient shall include in its subcontracts terms and conditions necessary to
require that subcontractors execute such further documents and instruments as
DHS may reasonably request in order to make any grant of license or assignment
of ownership that may be required by federal or state law.

9. Recipient Default. Recipient shall be in default under this Agreement upon the
occurrence of any of the following events:

a. Recipient fails to perform, observe or discharge any of its covenants, agreements
or obligations set forth herein;

b. Any representation, warranty or statement made by Recipient herein or in any
documents or reports relied upon by DHS to measure the delivery of Work, the
expenditure of payments or the performance by Recipient is untrue in any
material respect when made;

c. Recipient (1) applies for or consents to the appointment of, or taking of
possession by, a receiver, custodian, trustee, or liquidator of itself or all of its
property, (2) admits in writing its inability, or is generally unable, to pay its debts
as they become due, (3) makes a general assignment for the benefit of its
creditors. (4) is adjudicated a bankrupt or insolvent, (5) commences a voluntary
case under the Federal Bankruptcy Code (as now or hereafter in effect), (6) files a
petition seeking to take advantage of any other law relating to bankruptcy,
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insolvency, reorganization, winding-up, or composition or adjustment of debits,
(7) fails to controvert in a timely and appropriate manner, or acquiesces in writing
to, any petition filed against it in an involuntary case under the Bankruptcy Code,
or (8) takes any action for the purpose of effecting any of the foregoing; or

d. A proceeding or case is commenced, without the application or consent of
Recipient, in any court of competent jurisdiction, seeking (1) the liquidation,
dissolution or winding-up, or the composition or readjustment of debts, of
Recipient, (2) the appointment of a trustee, receiver, custodian, liquidator, or the
like of Recipient or of all or any substantial part of its assets, or (3} similar relief
in respect to Recipient under any law relating to bankruptcy, insolvency,
reorganization, winding-up, or composition or adjustment of debts, and such
proceeding or case continues undismissed, or an order, judgment, or decree
approving or ordering any of the foregoing is entered and continues unstayed and
in effect for a period of sixty consecutive days, or an order for relief against
Recipient is entered in an involuntary case under the Federal Bankruptcy Code (as
now or hereafier in effect).

10.  DHS Default. DHS shall be in default under this Agreement upon the occurrence of any
of the following events:

a. DHS fails to perform, observe or discharge any of its covenants, agreements, or
obligations set forth herein; or

b. Any representation, warranty or statement made by DHS herein or in any
documents or reports relied upon by Recipient to measure performance by DHS is
untrue in any material respect when made.

11. Termination.
a. Recipient Termination. Recipient may terminate this Agreement:
(1) For its convenience, upon at least 30 days advance written notice to DHS;

@) Upon 45 days advance written notice to DHS, if Recipient does not obtain
funding, appropriations and other expenditure authorizations from
Recipient’s governing body, federal, state or other sources sufficient to
permit Recipient to satisfy its performance obligations under this
Agreement, as determined by Recipient in the reasonable exercise of its
administrative discretion;

3 Upon 30 days advance written notice to DHS, if DHS is in default under
this Agreement and such default remains uncured at the end of said 30 day
period or such longer period, if any, as Recipient may specify in the
notice; or

4) Immediately upon written notice to DHS, if Oregon statutes or federal
laws, regulations or guidelines are modified, changed or interpreted by the
Oregon Legislative Assembly, the federal government or a court in such a
way that Recipient no longer has the authority to meet its obligations
under this Agreement.
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b. DHS Termination. DHS may terminate this Agreement:

() For its convenience, upon at least 30 days advance written notice to
Recipient;

(2)  Upon 45 days advance written notice to Recipient, if DHS does not obtain
funding, appropriations and other expenditure authorizations from federal,
state or other sources sufficient to meet the payment obligations of DHS
under this Agreement, as determined by DHS in the reasonable exercise of
its administrative discretion. Notwithstanding the preceding sentence,
DHS may terminate this Agreement, immediately upon written notice to
Recipient or at such other time as it may determine if action by the Oregon
Legislative Assembly or Emergency Board reduces DHS’ legislative
authorization for expenditure of funds to such a degree that DHS will no
longer have sufficient expenditure authority to meet its payment
obligations under this Agreement, as determined by DHS in the reasonable
exercise of its administrative discretion, and the effective date for such
reduction in expenditure authorization is less than 45 days from the date
the action is taken;

(3)  Immediately upon written notice to Recipient if Oregon statutes or federal
laws, regulations or guidelines are modified, changed or interpreted by the
Oregon Legislative Assembly, the federal government or a court in such a
way that DHS no longer has the authority to meet its obligations under this
Agreement or no longer has the authority to provide payment from the
funding source it had planned to use;

(4) Upon 30 days advance written notice to Recipient, if Recipient is in
default under this Agreement and such default remains uncured at the end
of said 30 day period or such longer period, if any, as DHS may specify in
the notice;

(5)  Immediately upon written notice to Recipient, if any license or certificate
required by law or regulation to be held by Recipient or a subcontractor to
perform the Work is for any reason denied, revoked, suspended, not
renewed or changed in such a way that Recipient or a subcontractor no
longer meets requirements to perform the Work. This termination right
may only be exercised with respect to the particular part of the Work
impacted by loss of necessary licensure or certification;

(6) Immediately upon written notice to Recipient, if DHS determines that
Recipient or any of its subcontractors have endangered or are endangering
the health or safety of a client or others in performing work covered by
this Agreement.

c. Mutual Termination. The Agreement may be terminated immediately upon
mutual written consent of the parties or at such time as the parties may agree in
the written consent.
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12,

13.

14.

15.

16.

Effect of Termination

a. Entire Agreement.

(I)  Upon termination of this Agreement, DHS shall have no further obligation
to pay Recipient under this Agreement.

(2)  Upon termination of this Agreement, Recipient shall have no further
obligation to perform Work under this Agreement.

b. Obligations and Liabilities. Notwithstanding Section 12.a., any termination of this
Agreement shall not prejudice any obligations or liabilities of either party accrued
prior to such termination.

Limitation of Liabilities. NEITHER PARTY SHALL BE LIABLE TO THE OTHER
FOR ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR
RELATED TO THIS AGREEMENT. NEITHER PARTY SHALL BE LIABLE FOR
ANY DAMAGES OF ANY SORT ARISING SOLELY FROM THE TERMINATION
OF THIS AGREEMENT OR ANY PART HEREOF IN ACCORDANCE WITH ITS
TERMS.

Insurance. Recipient shall require subcontractors to maintain insurance as set forth in
Exhibit C, which is attached hereto.

Records Maintenance; Access. Recipient shall maintain all financial records relating to
this Agreement in accordance with generally accepted accounting principles. In addition,
Recipient shall maintain any other records, books, documents, papers, plans, records of’
shipments and payments and writings of Recipient, whether in paper, electronic or other
form, that are pertinent to this Agreement in such a manner as to clearly document
Recipient's performance. All financial records, other records, books, documents, papers,
plans, records of shipments and payments and writings of Recipient whether in paper,
electronic or other form, that are pertinent to this Agreement, are collectively referred to
as “Records.” Recipient acknowledges and agrees that DHS and the Oregon Secretary of
State's Office and the federal government and their duly authorized representatives shall
have access to all Records to perform examinations and audits and make excerpts and
transcripts. Recipient shall retain and keep accessible all Records for a minimum of six
years, or such longer period as may be required by applicable law, following final
payment and termination of this Agreement, or until the conclusion of any audit,
controversy or litigation arising out of or related to this Agreement, whichever date is
later. Recipient shall maintain Records in accordance with the records retention schedules
set forth in OAR Chapter 166.

Information Privacy/Security/Access. If the Work performed under this Agreement
requires Recipient or its subcontractor(s) to have access to or use of any DHS computer
system or other DHS Information Asset for which DHS imposes security requirements,
and DHS grants Recipient or its subcontractor(s) access to such DHS Information Assets
or Network and Information Systems, Recipient shall comply and require all
subcontractor(s) to which such access has been granted to comply with OAR 407-014-
0300 through OAR 407-014-0320, as such rules may be revised from time to time. For
purposes of this section, “Information Asset” and “Network and Information System™
have the meaning set forth in OAR 407-014-0305, as such rule may be revised from time
to time.
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17.  Force Majeure. Neither DHS nor Recipient shall be held responsible for delay or default
caused by fire, civil unrest, {abor unrest, natural causes, or war which is beyond the
reasonable control of DHS or Recipient, respectively. Each party shall, however, make all
reasonable efforts to remove or eliminate such cause of delay or default and shall, upon
the cessation of the cause, diligently pursue performance of its obligations under this
Agreement. DHS may terminate this Agreement upon written notice to the other party
after reasonably determining that the delay or breach will likely prevent successful
performance of this Agreement.

18.  Assignment of Agreement, Successors in Interest.

a. Recipient shall not assign or transfer its interest in this Agreement without prior
written approval of DHS. Any such assignment or transfer, if approved, is subject
to such conditions and provisions as DHS may deem necessary. No approval by
DHS of any assignment or transfer of interest shall be deemed to create any
obligation of DHS in addition to those set forth in the Agreement.

b. The provisions of this Agreement shall be binding upon and shall inure to the
benefit of the parties hereto, and their respective successors and permitted assigns.

19.  Alternative Dispute Resolution. The parties should attempt in good faith to resolve any
dispute arising out of this agreement. This may be done at any management level,
including at a level higher than persons directly responsible for administration of the
agreement. In addition, the parties may agree to utilize a jointly selected mediator or
arbitrator (for non-binding arbitration) to resolve the dispute short of litigation.

20.  Subcontracts. Recipient shall not enter into any subcontracts for any of the Work
required by this Agreement without DHS' prior written consent. In addition to any other
provisions DHS may require, Recipient shall include in any permitted subcontract under
this Agreement provisions to require that DHS will receive the benefit of subcontractor
performance as if the subcontractor were the Recipient with respect to Sections 1, 2, 3, 4,
8, 15, 16, 18, 21, and 23 of this Exhibit B. DHS’ consent to any subcontract shall not
relieve Recipient of any of its duties or obligations under this Agreement.

21.  No Third Party Beneficiaries. DHS and Recipient are the only parties to this Agreement
and are the only parties entitled to enforce its terms. The parties agree that Recipient’s
performance under this Agreement is solely for the benefit of DHS to assist and enable
DHS to accomplish its statutory mission. Nothing in this Agreement gives, is intended to
give, or shall be construed to give or provide any benefit or right, whether directly,
indirectly or otherwise, to third persons any greater than the rights and benefits enjoyed
by the general public unless such third persons are individually identified by name herein
and expressly described as intended beneficiaries of the terms of this Agreement.

22.  Amendments. No amendment, modification or change of terms of this Agreement shall
bind either party unless in writing and signed by both parties and when required the
Department of Justice. Such amendment, modification or change, if made, shall be
effective only in the specific instance and for the specific purpose given.

23.  Severability. The parties agree that if any term or provision of this Agreement is
declared by a court of competent jurisdiction to be illegal or in conflict with any law, the
validity of the remaining terms and provisions shall not be affected, and the rights and
obligations of the parties shall be construed and enforced as if the Agreement did not
contain the particular term or provision held to be invalid.
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24.

25.

26.

27.

28.

29.
30.

Survival. Sections 1,4, 5,6, 7,8, 12, 13, 14, 15, 16, 19, 21, 22, 23, 24, 25, 26, 28, 29, 30
and 31of this Exhibit B shall survive Agreement expiration or termination as well as
those the provisions of this Agreement that by their context are meant to survive.
Agreement expiration or termination shall not extinguish or prejudice either party’s right
to enforce this Agreement with respect to any default by the other party that has not been
cured.

Notice. Except as otherwise expressly provided in this Agreement, any communications
between the parties hereto or notices to be given hereunder shall be given in writing by
personal delivery, facsimile, or mailing the same, postage prepaid to Recipient or DHS at
the address or number set forth below, or to such other addresses or numbers as either
party may indicate pursuant to this section. Any communication or notice so addressed
and mailed shall be effective five days after mailing. Any communication or notice
delivered by facsimile shall be effective on the day the transmitting machine generates a
receipt of the successful transmission, if transmission was during normal business hours
of the recipient, or on the next business day, if transmission was outside normal business
hours of the recipient. To be effective against the other party, any notice transmitted by
facsimile must be confirmed by telephone notice to the other party at number listed
below. Any communication or notice given by personal delivery shall be effective when
actually delivered to the addressee.

DHS: Office of Contracts & Procurement
250 Winter St NE, Room 306
Salem, OR 97301
‘Telephone: 503-945-5818
Facsimile: 503-378-4324

RECIPIENT: Clackamas County
Stewart Community Center
1002 Library Court
Oregon City, OR 97045
Telephone: 503-655-8264
Facsimile Number: 503-655-8428

Headings. The headings and captions to sections of this Agreement have been inserted
for identification and reference purposes only and shall not be used to construe the
meaning or to interpret this Agreement.

Counterparts. This Agreement and any subsequent amendments may be executed in
several counterparts, all of which when taken together shall constitute one agreement
binding on all parties, notwithstanding that all parties are not signatories to the same
counterpart. Each copy of this Agreement and any amendments so executed shall
constitute an original.

Waiver. The failure of either party to enforce any provision of this Agreement shall not
constitute a waiver by that party of that or any other provision. No waiver or consent
shall be effective unless in writing and signed by the party against whom it is asserted.

Construction, [Reserved]

Contribution. If any third party makes any claim or brings any action, suit or proceeding
alleging a tort as now or hereafter defined in ORS 30.260 ("Third Party Claim") against a
party (the "Notified Party") with respect to which the other party ("Gther Party") may
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have liability, the Notified Party must promptly notify the Other Party in writing of the
Third Party Claim and deliver to the Other Party a copy of the claim, process, and all
legal pleadings with respect to the Third Party Claim. Either party is entitled to
participate in the defense of a Third Party Claim, and to defend a Third Party Claim with
counsel of its own choosing. Receipt by the Other Party of the notice and copies required
in this paragraph and meaningful opportunity for the Other Party to participate in the
investigation, defense and settlement of the Third Party Claim with counsel of its own
choosing are conditions precedent to the Other Party’s liability with respect to the Third
Party Claim.

With respect to a Third Party Claim for which the State is jointly liable with the Recipient
(or would be if joined in the Third Party Claim ), the State shall contribute to the amount
of expenses (including attorneys' fees), judgments, fines and amounts paid in settlement
actually and reasonably incurred and paid or payable by the Recipient in such proportion
as is appropriate to reflect the relative fault of the State on the one hand and of the
Recipient on the other hand in connection with the events which resulted in such
expenses, judgments, fines or settlement amounts, as well as any other relevant equitable
considerations. The relative fault of the State on the one hand and of the Recipient on the
other hand shall be determined by reference to, among other things, the parties’ relative
intent, knowledge, access to information and opportunity to correct or prevent the
circumnstances resulting in such expenses, judgments, fines or settlement amounts. The
State’s contribution amount in any instance is capped to the same extent it would have
been capped under Oregon law if the State had sole liability in the proceeding.

With respect to a Third Party Claim for which the Recipient is jointly liable with the State
{or would be if joined in the Third Party Claim), the Recipient shall contribute to the
amount of expenses (including attorneys' fees), judgments, fines and amounts paid in
settlement actually and reasonably incurred and paid or payabie by the State in such
proportion as is appropriate to reflect the relative fault of the Recipient on the one hand
and of the State on the other hand in connection with the events which resulted in such
expenses, judgments, fines or settlement amounts, as well as any other relevant equitable
considerations. The relative fault of the Recipient on the one hand and of the State on the
other hand shall be determined by reference to, among other things, the parties’ relative
intent, knowledge, access to information and opportunity to correct or prevent the
circumstances resulting in such expenses, judgments, fines or settlement amounts. The
Recipient’s contribution amount in any instance is capped to the same extent it would
have been capped under Oregon law if it had sole liability in the proceeding.

31. Indemnification by Subcontractors. Recipient shall take all reasonable steps to cause
its contractor(s) that are not units of local government as defined in ORS 190.003, if any,
to indemnify, defend, save and hold harmless the State of Oregon and its officers,
employees and agents (“Indemnitee™) from and against any and all claims, actions,
liabilities, damages, losses, or expenses (including attorneys’ fees) arising from a tort (as
now or hereafter defined in ORS 30.260) caused, or alleged to be caused, in whole or in
part, by the negligent or willful acts or omissions of Recipient’s contractor or any of the
officers, agents, employees or subcontractors of the contractor (“Claims™). It is the
specific intention of the parties that the Indemnitee shall, in all instances, except for
Claims arising solely from the negligent or willful acts or omissions of the Indemnitee, be
indemnified by the contractor from and against any and all Claims.
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32.

Stop-Work Order. DHS may, at any time, by written notice to the Recipient, require the
Recipient to stop all, or any part of the work required by this Agreement for a period of
up to 90 days after the date of the notice, or for any further period to which the parties
may agree through a duly executed amendment. Upon receipt of the notice, Recipient
shall immediately comply with the Stop-Work Order terms and take all necessary steps to
minimize the incurrence of costs allocable to the work affected by the stop work order
notice. Within a period of 90 days after issuance of the written notice, or within any
extension of that period to which the parties have agreed, DHS shall either:

a. Cancel or modify the stop work order by a supplementary written notice; or

b. Terminate the work as permitted by either the Default or the Convenience
provisions of Section 11. Termination.

If the Stop Work Order is canceled, DHS may, after receiving and evaluating a request by
the Reciptent, make an adjustment in the time required to complete this Agreement and
the Agreement price by a duly executed amendment.
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EXHIBIT C
Subcontractor Insurance Requirements

General Requirements. Recipient shall require its first tier contractor(s) that are not units of
local government as defined in ORS 190.003, if any, to: i) obtain insurance specified under
TYPES AND AMOUNTS and meeting the requirements under ADDITIONAL INSURED,
"TAIL" COVERAGE, NOTICE OF CANCELLATION OR CHANGE, and CERTIFICATES
OF INSURANCE before the contractors perform under contracts between Recipient and the
contractors (the "Subcontracts"), and ii) maintain the insurance in full force throughout the
duration of the Subcontracts. The insurance must be provided by insurance companies or entities
that are authorized to transact the business of insurance and issue coverage in the State of Oregon
and that are acceptable to DHS. Recipient shall not authorize contractors to begin work under the
Subcontracts until the insurance is in full force. Thereafier, Recipient shall monitor continued
compliance with the insurance requirements on an annual or more frequent basis. Recipient shall
incorporate appropriate provisions in the Subcontracts permitting it to enforce contractor
compliance with the insurance requirements and shall take all reasonable steps to enforce such
compliance. Examples of “reasonable steps” include issuing stop work orders (or the equivalent)
until the insurance is in full force or terminating the Subcontracts as permitted by the
Subcontracts, or pursuing legal action to enforce the insurance requirements. In no event shall
Recipient permit a contractor to work under a Subcontract when the Recipient is aware that the
contractor is not in compliance with the insurance requirements. As used in this section, a “first
tier” contractor is a contractor with whom the Recipient directly enters into a contract. It does not
include a subcontractor with whom the contractor enters into a contract.

1. Workers’ Compensation. Insurance must be in compliance with ORS 656.017, which
requires all employers that employ subject workers, as defined in ORS 656.027, to
provide workers’ compensation coverage for those workers, unless they meet the
requirement for an exemption under ORS 656.126(2). If contractor is a subject employer,
as defined in ORS 656,023, contractor shall obtain employers’ liability insurance
coverage limits of not less than $1,000,000.

2. Professional Liability.
[X] Required by DHS [ ] Not required by DHS.

Professional Liability Insurance covering any damages caused by an error, omission or
negligent act related to the services to be provided under the Subcontract, with limits not
less than the following, as determined by DHS:

X $4,000,000 per occurrence (for all claimants for claims arising out of a single accident
or oceurrence).

3. Commercial General Liability.
Required by DHS [ ] Not required by DHS.

Commercial General Liability Insurance covering bodily injury, death, and property
damage in a form and with coverage that are satisfactory to DHS. This insurance shall
include personal injury liability, products and completed operations. Coverage shall be
written on an occurrence form basis, with not less than the following amounts as
determined by DHS:
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Bodily Injury, Death and Property Damage:

< $4,000,000 per occurrence (for all claimants for claims arising out of a single accident
or occurrence).

Automobile Liability.
[] Required by DHS [X] Not required by DHS.

Additional Insured. The Commercial General Liability insurance and Automobile
Liability insurance must include the State of Oregon, its officers, employees and agents
as Additional Insured but only with respect to the contractor's activities to be performed
under the Subcontract. Coverage must be primary and non-contributory with any other
insurance and self-insurance.

“Tail” Coverage. If any of the required insurance policies is on a "claims made" basis,
such as professional liability insurance, the contractor shall maintain either “tail”
coverage or continuous "claims made" liability coverage, provided the effective date of
the continuous “claims made” coverage is on or before the effective date of the
Subcontract, for a minimum of 24 months following the later of: (i) the contractor’s
completion and Recipient ’s acceptance of all services required under the Subcontract or,
(ii) the expiration of all warranty periods provided under the Subcontract.
Notwithstanding the foregoing 24-month requirement, if the contractor elects to maintain
“tail” coverage and if the maximum time period “tail” coverage reasonably available in
the marketplace is less than the 24-month period described above, then the contractor
may request and DHS may grant approval of the maximum “tail” coverage period
reasonably available in the marketplace. If DHS approval is granted, the contractor shall
maintain “tail” coverage for the maximum time period that “tail” coverage is reasonably
available in the marketplace.

Notice of Cancellation or Change. The contractor or its insurer must provide 30 days’
written notice to Recipient before cancellation of, material change to, potential
exhaustion of aggregate limits of, or non-renewal of the required insurance coverage(s).

Certificate(s) of Insurance. Recipient shall obtain from the contractor a certificate(s) of
insurance for all required insurance before the contractor performs under the Subcontract.
The certificate(s) or an attached endorsement must specify: (i) all entities and individuals
who are endorsed on the policy as Additional Insured and (ii) for insurance on a “claims
made” basis, the extended reporting period applicable to “tail” or continuous “claims
made” coverage.
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EXHIBIT D

Required Federal Terms and Conditions

Unless exempt under 45CFR Part 87 for Faith-Based Organizations (Federal Register, July 16,
2004, Volume 69, #136), or other federal provisions, Recipient shall comply and, as indicated,
cause all subcontractors to comply with the following federal requirements to the extent that they
are applicable to this Agreement, to Recipient, or to the grant activities, or to any combination of
the foregoing. For purposes of this Agreement, all references to federal and state laws are
references to federal and state laws as they may be amended from time to time.

1.

Miscellaneous Federal Provisions

Recipient shall comply and require all subcontractors to comply with all federal laws,
regulations, and executive orders applicable to the Agreement or to the delivery of grant
activities. Without limiting the generality of the foregoing, Recipient expressly agrees to
comply and require all subcontractors to comply with the following laws, regulations and
executive orders to the extent they are applicable to the Agreement: (a) Title VI and VII
of the Civil Rights Act of 1964, as amended, (b} Sections 503 and 504 of the
Rehabilitation Act of 1973, as amended, (¢) the Americans with Disabilities Act of 1990,
as amended, (d) Executive Order 11246, as amended, (¢) the Health Insurance Portability
and Accountability Act of 1996, as amended, (f) the Age Discrimination in Employment
Act of 1967, as amended, and the Age Discrimination Act of 1975, as amended, (g) the
Vietnam Era Veterans® Readjustment Assistance Act of 1974, as amended, (h) all
regulations and administrative rules established pursuant to the foregoing laws, (i) all
other applicable requirements of federal civil rights and rehabilitation statutes, rules and
regulations, and (j} all federal law governing operation of Community Mental Health
Programs, including without limitation, all federal laws requiring reporting of Client
abuse. These laws, regulations and executive orders are incorporated by reference herein
to the extent that they are applicable to the Agreement and required by law to be so
incorporated. No federal funds may be used to provide grant activities in violation of 42
U.S.C. 14402.

Equal Employment Opportunity

If this Agreement, including amendments, is for more than $10,000, then Recipient shall
comply and require all subcontractors to comply with Executive Order 11246, entitled
“Equal Employment Opportunity,” as amended by Executive Order 11375, and as
supplemented in Department of Labor regulations (41 CFR Part 60).

Clean Air, Clean Water, EPA Regulations

If this Agreement, including amendments, exceeds $100,000 then Recipient shall comply
and require all subcontractors to comply with all applicable standards, orders, or
requirements issued under Section 306 of the Clean Air Act (42 U.S.C. 7606), the Federal
Water Pollution Control Act as amended (commonly known as the Clean Water Act) (33
U.S.C. 1251 to 1387), specifically including, but not limited to Section 508 (33 U.S.C..
1368), Executive Order 11738, and Environmental Protection Agency regulations (2 CFR
Part 1532), which prohibit the use under non-exempt Federal contracts, grants or loans of
facilities included on the EPA List of Violating Facilities. Violations shall be reported to
DHS, United States Department of Health and Human Services and the appropriate
Regional Office of the Environmental Protection Agency. Recipient shall include and
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require all subcontractors to include in all contracts with subcontractors receiving more
than $100,000, language requiring the subcontractor to comply with the federal laws
identified in this section.

4. Energy Efficiency

Recipient shall comply and require all subcontractors to comply with applicable
mandatory standards and policies relating to energy efficiency that are contained in the
Oregon energy conservation plan issued in compliance with the Energy Policy and
Conservation Act 42 U.S.C. 6201 et. seq. (Pub. L. 94-163).

5. Truth in Lobbying
The Recipient certifies, to the best of the Recipient’s knowledge and belief that:

a. No federal appropriated funds have been paid or will be paid, by or on behalf of
Recipient, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with the
awarding of any federal contract, the making of any federal grant, the making of
any federal loan, the entering into of any cooperative agreement, and the
extension, continuation, renewal, amendment or modification of any federal
contract, grant, loan or cooperative agreement.

b. If any funds other than federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with this federal contract,
grant, loan or cooperative agreement, the Recipient shall complete and submit
Standard Form LLL, “Disclosure Form to Report Lobbying” in accordance with
its instructions.

c. The Recipient shall require that the language of this certification be included in
the award documents for all subawards at all tiers (including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agreements) and that
all subrecipients and subcontractors shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed
when this Agreement was made or entered into. Submission of this certification is a
prerequisite for making or entering into this Agreement imposed by section 1352, Title
31 of the U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for each
such failure.

6. HIPAA Compliance

As a Business Associate of a Covered Entity, DHS must comply with the Health
Insurance Portability and Accountability Act and the federal regulations implementing
the Act (collectively referred to as HIPAA), and DHS must also comply with OAR 125-
055-0100 through OAR 125-055-0130 to the extent that any grant activities or
obligations of DHS related to this Agreement are covered by HIPAA. Recipient shall
determine if Recipient will have access to, or create any protected health information in
the performance of any grant activities or other obligations under this Agreement. To the
extent that Recipient will have access to, or create any protected health information to
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perform functions, activities, or services for, or on behalf of, DHS as specified in the
Agreement, Recipient shall comply and cause all subcontractors to comply with the
following:

a. Privacy and Security of Individually ldentifiable Health Information. Individually
Identifiable Health Information about specific individuals is confidential.
Individually ldentifiable Health Information relating to specific individuals may
be exchanged between Recipient and DHS for purposes directly related to the
provision of services to Clients which are funded in whole or in part under this
Agreement. To the extent that Recipient is performing functions, activities, or
services for, or on behalf of DHS, in the performance of any grant activities
required by this Agreement, Recipient shall not use or disclose any Individually
Identifiable Health Information about specific individuals in a manner that would
violate DHS Privacy Rules, OAR 407-014-0000 et. seq., or DHS Notice of
Privacy Practices. A copy of the most recent DHS Notice of Privacy Practices is
posted on the DHS web site at: https://apps.state.or.us/cf1/FORMS/enter form
number 2090 or may be obtained from DHS.

b. Data Transactions Systems. If Recipient intends to exchange electronic data
transactions with DHS or the Oregon Health Authority (DHS) in connection with
claims or encounter data, eligibility or enrollment information, authorizations or
other electronic transaction, Recipient shall execute an EDI Trading Partner
Agreement and shall comply with EDI Rules.

c. Consultation and Testing. If Recipient reasonably believes that the Recipient’s or
DHS’ data transactions system or other application of HIPAA privacy or security
compliance policy may result in a violation of HIPAA requirements, Recipient
shall promptly consult the DHS Information Security Office. Recipient or DHS
may initiate a request for testing of HIPAA transaction requirements, subject to
available resources and the DHS testing schedule.

d. Recipient and all subcontractors shall comply with the same requirements for
Business Associates set forth in OAR 125-055-0100 through OAR 125-055-0130
as a contractor of a Business Associate.

7. Resource Conservation and Recovery

Recipient shall comply and require all subcontractors to comply with all mandatory
standards and policies that relate to resource conservation and recovery pursuant to the
Resource Conservation and Recovery Act (codified at 42 U.S.C. 6901 et. seq.). Section
6002 of that Act (codified at 42 U.S.C. 6962) requires that preference be given in
procurement programs to the purchase of specific products containing recycled materials
identified in guidelines developed by the Environmental Protection Agency. Current
guidelines are set forth in 40 CFR Part 247.

8. Audits

a. Recipient shall comply and, if applicable, require a subcontractor to comply, with
the applicable audit requirements and responsibilities set forth in the Office of
Management and Budget Circular A-133 entitled “Audits of States, Local
Governments and Non-Profit Organizations.”

b. Sub-recipients shall also comply with applicable Code of Federal Regulations
(CFR) sections and OMB Circulars govemning expenditure of federal funds.
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10.

State, local and Indian Tribal Governments and governmental hospitals must
follow OMB A-102. Non-profits, hospitals, colleges and universities must follow
2 CFR Part 215. Sub-recipients shall monitor any organization to which funds are
passed for compliance with CFR and OMB requirements.

Debarment and Suspension

Recipient shall not permit any person or entity to be a subcontractor if the person or
entity is listed on the non-procurement portion of the General Service Administration’s
“List of Parties Excluded from Federal Procurement or Nonprocurement Programs™ in
accordance with Executive Orders No. 12549 and No. 12689, “Debarment and
Suspension”™. (See 2 CFR Part 180.) This list contains the names of parties debarred,
suspended, or otherwise excluded by agencies, and contractors declared ineligible under
statutory authority other than Executive Order No. 12549. Subcontractors with awards
that exceed the simplified acquisition threshold shall provide the required certitication
regarding their exclusion status and that of their principals prior to award.

Drug-Free Workplace

Recipient shall comply and cause all subcontractors to comply with the following
provisions to maintain a drug-free workplace: (i) Recipient certifies that it will provide a
drug-free workplace by publishing a statement notifying its employees that the unlawful
manufacture, distribution, dispensation, possession or use of a controlled substance,
except as may be present in lawfully prescribed or over-the-counter medications, is
prohibited in Recipient’s workplace or while providing services to DHS clients.
Recipient’s notice shall specity the actions that will be taken by Recipient against its
employees for violation of such prohibitions; (ii) Establish a drug-free awareness
program to inform its employees about: The dangers of drug abuse in the workplace,
Recipient’s policy of maintaining a drug-free workplace, any available drug counseling,
rehabilitation, and employee assistance programs, and the penalties that may be imposed
upon employees for drug abuse violations; (iii) Provide each employee to be engaged in
the performance of services under this Agreement a copy of the statement mentioned in
paragraph (i) above; (iv) Notify each employee in the statement required by paragraph (i)
above that, as a condition of employment to provide services under this Agreement, the
employee will: abide by the terms of the statement, and notify the employer of any
criminal drug statute conviction for a violation occurring in the workplace no later than
five (5) days after such conviction; (v) Notify DHS within ten (10) days after receiving
notice under subparagraph (iv) above from an employee or otherwise receiving actual
notice of such conviction; (vi) Impose a sanction on, or require the satisfactory
participation in a drug abuse assistance or rehabilitation program by any employee who is
so convicted as required by Section 5154 of the Drug-Free Workplace Act of 1988; (vii)
Make a good-faith effort to continue a drug-free workplace through implementation of
subparagraphs (i) through (vi) above; (viii) Require any subcontractor to comply with
subparagraphs (i) through (vii) above; (ix) Neither Recipient, or any of Recipient’s
employees, officers, agents or subcontractors may provide any service required under this
Agreement while under the influence of drugs. For purposes of this provision, "under the
influence" means: observed abnormal behavior or impairments in mental or physical
performance leading a reasonable person to believe the Recipient or Recipient’s
employee, officer, agent or subcontractor has used a controlled substance, prescription or
non-prescription medication that impairs the Recipient or Recipient’s employee, officer,
agent or subcontractor’s performance of essential job function or creates a direct threat to
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DHS clients or others. Examples of abnormal behavior include, but are not limited to:
hallucinations, paranoia or violent outbursts. Examples of impairments in physical or
mental performance include, but are not limited to: slurred speech, difficulty walking or
performing job activities; and (x) Violation of any provision of this subsection may result
in termination of the Agreement.

11. Pro-Children Act

Recipient shall comply and require all subcontractors to comply with the Pro-Children
Act of 1994 (codified at 20 U.S.C. section 6081 et. seq.).

12. Medicaid Services

Recipient shall comply with all applicable federal and state laws and regulation
pertaining to the provision of Medicaid Services under the Medicaid Act, Title XIX, 42
U.S.C. Section 1396 et. seq., including without limitation:

a. Keep such records as are necessary to fully disclose the extent of the services
provided to individuals receiving Medicaid assistance and shall furnish such
information to any state or federal agency responsible for administering the
Medicaid program regarding any payments claimed by such person or institution
for providing Medicaid Services as the state or federal agency may from time to
time request. 42 U.S.C. Section 1396a (a)(27); 42 CFR 431.107(b)(1) & (2).

b. Comply with all disclosure requirements of 42 CFR 1002.3(a) and 42 CFR 455

Subpart (B).

c. Maintain written notices and procedures respecting advance directives in
compliance with 42 U.S.C. Section 1396(a)(57) and (w), 42 CFR 431.107(b)(4),
and 42 CFR 489 subpart 1.

d. Certify when submitting any claim for the provision of Medicaid Services that the

information submitted is true, accurate and complete. Recipient shall
acknowledge Recipient’s understanding that payment of the claim will be from
federal and state funds and that any falsification or concealment of a material fact
may be prosecuted under federal and state laws.

e. Entities receiving $5 million or more annually (under this Agreement and any
other Medicaid contract) for furnishing Medicaid health care items or services
shall, as a condition of receiving such payments, adopt written fraud, waste and
abuse policies and procedures and inform employees, contractors and agents
about the policies and procedures in compliance with Section 6032 of the Deficit
Reduction Act of 2005, 42 U.S.C. § 1396a(a)(68).

13.  Agency-based Voter Registration

If applicable, Recipient shall comply with the Agency-based Voter Registration sections
of the National Voter Registration Act of 1993 that require voter registration
opportunities be offered where an individual may apply for or receive an application for
public assistance.

14. Disclosure.

a. 42 CFR 455.104 requires the State Medicaid agency to obtain the following
information from any provider of Medicaid or CHIP services, including fiscal
agents of providers and managed care entities: (1) the name and address
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(including the primary business address, every business location and P.O. Box
address) of any person (individual or corporation) with an ownership or control
interest in the provider, fiscal agent or managed care entity; (2) in the case of an
individual, the date of birth and Social Security Number, or, in the case of a
corporation, the tax identification number of the entity, with an ownership interest
in the provider, fiscal agent or managed care entity or of any subcontractor in
which the provider, fiscal agent or managed care entity has a 5% or more interest;
(3) whether the person (individual or corporation) with an ownership or control
interest in the provider, fiscal agent or managed care entity is related to another
person with ownership or control interest in the provider, fiscal agent or managed
care entity as a spouse, parent, child or sibling, or whether the person (individual
or corporation) with an ownership or control interest in any subcontractor in
which the provider, fiscal agent or managed care entity has a 5% or more interest
is related to another person with ownership or control interest in the provider,
fiscal agent or managed care entity as a spouse, parent, child or sibling; (4) the
name of any other provider, fiscal agent or managed care entity in which an
owner of the provider, fiscal agent or managed care entity has an ownership or
control interest; and, (5) the name, address, date of birth and Social Security
Number of any managing employee of the provider, fiscal agent or managed care
entity.

b. 42 CFR 455.434 requires as a condition of enrollment as a Medicaid or CHIP
provider, to consent to criminal background checks, including fingerprinting
when required to do so under state law, or by the category of the provider based
on risk of fraud, waste and abuse under federal law.

c. As such, a provider must disclose any person with a 5% or greater direct or
indirect ownership interest in the provider whom has been convicted of a criminal
offense related to that person's involvement with the Medicare, Medicaid, or title
XXI program in the last 10 years.

d. Contractor shall make the disclosures required by this Section 14. to DHS. DHS
reserves the right to take such action required by law, or where DIIS has
discretion, it deems appropriate, based on the information received (or the failure
to receive information) from the provider, fiscal agent or managed care entity.

15.  Federal Intellectual Property Rights Notice. The federal funding agency, as the
awarding agency of the funds used, at least in part, for the Work under this Contract, may
have certain rights as set forth in the federal requirements pertinent to these funds. For
purposes of this subsection, the terms “grant” and “award” refer to funding issued by the
federal funding agency to the State of Oregon. The Contractor agrees that it has been
provided the following notice:

a. The federal funding agency reserves a royalty-free, nonexclusive and irrevocable
right to reproduce, publish, or otherwise use the Work, and to authorize others to
do so, for Federal Government purposes with respect to:

(1}  The copyright in any Work developed under a grant, subgrant or contract
under a grant or subgrant; and

(2) Any rights of copyright to which a grantee, subgrantee or a contractor
purchases ownership with grant support.
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b. The parties are subject to applicable federal regulations governing patents and
inventions, including government-wide regulations issued by the Department of
Commerce at 37 CFR part 401, “Rights to Inventions Made by Nonprofit
Organizations and Small Business Firms Under Government Grants, Contracts
and Cooperative Agreements.”

c. The parties are subject to applicable requirements and regulations of the federal
funding agency regarding rights in data first produced under a grant, subgrant or
contract under a grant or subgrant.
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Health, Housing
&:HumanSemces &

@ [p W Cindy Becker

Director

July 18, 2013

Board of Commissioners
Clackamas County

Members of the Board:
Approval of a Renewal Grant Agreement from the U.S. Department of Housing and

Urban Development, Supportive Housing Program, for the
HOPE Leasing Program for the Purpose of Providing Permanent Housing

Propose/ Approval of a grant agreement with the U.S. Department of Housing and Urban
Outcomes Development (HUD), Supportive Housing Program for the HOPE Leasing Program
for the purpose of providing permanent housing and services for the homeless.

Doilar Total amount of the grant award is $213,302 for a one-year period. The grant
Amount and requires a 25% match or in-kind contribution which is met through Emergency
Fiscal Impact | Housing Account (EHA) state funds and in-kind services from area providers. No
County General Funds are involved.

Funding HUD
Source

iafety Impact | None

Duration June 27, 2013 to June 30, 2014, with an option for renewal
Previous Approval to Apply for this grant was approved on December 6, 2012
Board Action

FContact Brenda Durbin, Director, Social Services Division - 503-655-8641
Person

Contract No. 6292

Background
The Social Services Division of the Health, Housing & Human Services Department requests the

approval of a grant award agreement from the U.S. Department of Housing and Urban Developmen,

Supportive Housing Program, for the HOPE Leasing Program, for the purpose of providing permaneLt
housing. Chronically homeless individuals receive support services, case management and housing
with the use of these grant funds. This program provides permanent housing by paying for housing
deposits and rental assistance. Up to 16 households receive assistance each year.

Issues
The grant agreement is late due to HUD not being able to release the agreement until issues or
conditions identified for this project in the HUD review process were addressed. In addition, this was
the first year that grant renewals were being processed through the electronic grants management
system managed by HUD's Office of Special Needs Assistance Programs (E-SNAPS). A copy of the
grant agreement was released and transmitted through E-SNAPS on June 27, 2013. The grant

agreement was approved by County Counsel on July 2, 2013.

Heaithy Families. Strong Communities.
2051 Kaen Road #239, Oregon City, OR 97045 - Phone: 503-650-5697 » Fax: 503-655-8677 ~ www.clackamas.us




Recommendation
We recommend the approval of this grant agreement and that Cindy Becker, Director of Health,

Housing & Human Services is authorized to sign all documents necessary to accomplish this action
on behaif of the Board of County Commissioners.

Respectfully submitted,
Y

v{.ac,.»’{ SN
Cindy Becker,

Director
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Q?v o, U.S. Department of Housing and Urban Development
9 Il ) Office of Community Planning and Development
3 x F 400 SW 6th Avenue
‘% ‘é‘ Suite 700
£ Portland, OR 97204
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Tax ID No.: 93-6002286

Project Location: 4190035 (Clackmas County, OR)
Grant Number: ORM100LOE(}71205

Effective Date: 6/27/2013

DUNS No.: 096992656

2012 CONTINUUM OF CARE PROGRAM GRANT AGREEMENT

This Grant Agreement (“this Agreement™) is made by and between the United States
Department of Housing and Urban Development (“HUD”) and Clackamas Dept.Health, Housing
& Human Srys (the “Recipient™).

This Agreement is governed by title IV of the McKinney-Vento Homeless Assistance Act
42 U.S.C. 11301 et seq. (the “Act™) and the Continuum of Care Program regulation (the
“Regulation”).

‘The terms “Grant “ or “Grant Funds™ mean the funds that are provided under this
Agreement. The term “Application” means the application submissions on the basis of which the
Grant was approved by HUD, including the certifications, assurances, and any information or
documentation required to meet any grant award condition. All other terms shall have the
meanings given in the Regulation.

The Application is incorporated herein as part of this Agreement, except that only the
project listed, and only in the amount listed on the Scope of Work, is funded by this Agreement.
In the event of any conflict between any application provision and any provision contained in this
Apgreement, this Agreement shall control.

Exhibit 1, the FY2012 Scope of Work, is attached hereto and made a part hereof. If
appropriations are available for Continuum of Care grants; and if Recipient applies under a Notice
of Funds Availability published by HUD; and, if pursuant to the selection criteria in the Notice of
Funds Availability, HUD selects Recipient and the project for renewal, then additional exhibits
may be attached to this Agreement. Those additional exhibits, when attached, will also become a
part hereof.

The effective date of the Agreement shall be the date of execution by HUD and it is the
date use of funds under this Agreement may begin. If the project funded by this Agreement is a
new project, Recipient and HUD will set an operating start date in LOCCS for the project, which
will be used to track expenditures and to determine when the project is eligible for renewal. 1fthis
Agreement renews funding for a project, the term of this Agreement shall begin at the end of the
Recipient’s final operating year for the grant being renewed, and eligible costs incurred for the
project between the end of Recipient’s final operating year under the grant being renewed and the
execution of this Agreement may be paid with funds from the first operating year of this
Agreement.

This Agreement shall remain in effect until termination either 1) by agreement of the
parties; 2} by HUD alone, acting under the authority of 24 CFR 578.107; or 3) upon expiration of
the final operating year of the project funded under this Agreement.
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Recipient agrees:

1.

10.

To ensure the operation of the project listed on the Scope of Work in accordance with the
provisions of the Act and all requirements of the Regulation;

To monitor and report the progress of the project to the Continuum of Care and HUD;

To ensure, to the maximum extent practicable, that individuals and families experiencing
homelessness are involved, through employment, provision of volunteer services, or
otherwise, in constructing, rehabilitating, maintaining, and operating facilities for the
project and in providing supportive services for the project;

To require certification from any subrecipient that:

a. Subrecipient will maintain the confidentiality of records pertaining to any individual or
family that was provided family violence prevention or treatment services through the
project;

b. The address or location of any family violence project assisted with grant funds will
not be made public, except with written authorization of the person responsible for the
operation of such project;

c. Subrecipient will establish policies and practices that are consistent with, and do not
restrict, the exercise of rights provided by subtitle B of title V11 of the Act and other
laws relating to the provision of educational and related services to individuals and
families experiencing homelessness;

d. Inthe case of a project that provides housing or services to families, that subrecipient
will designate a staff person to be responsible for ensuring that children being served in
the program are enrolled in school and connected to appropriate services in the
community, including early childhood programs such as Head Start, part C of the
Individuals with Disabilities Education Act, and programs authorized under subtitle B
of title VII of the Act;

e. The subrecipient, it officers, and employees are not debarred or suspended from doing
business with the Federal Government; and

f.  Subrecipient will provide information, such as data and reports, as required by HUD;
and

To establish such fiscal control and accounting procedures as may be necessary to assure
the proper disbursal of, and accounting for grant funds in order to ensure that all financial
transactions are conducted, and records maintained in accordance with generally accepted
accounting principles, if the Recipient is a Unified Funding Agency;

To monitor subrecipient match and report on match to HUD;

To take the educational needs of children into account when families are placed in housing
and will, to the maximum extent practicable, place families with children as close as
possible to their school of origin so as not to disrupt such children’s education;

To monitor subrecipient at least annually;

To use the centralized or coordinated assessment system established by the Continuum of
Care as required by §578.7(a)(8). A victim service provider may choose not to use the
Continuum of Care’s centralized or coordinated assessment system, provided that victim
service providers in the area use a centralized or coordinated assessment system that meets
HUD’s minimum requirements and the victim service provider uses that system instead;

To follow the written standards for providing Continuum of Care assistance developed by
the Continuum of Care, including the minimum requirements set forth in §578.7(a)(9);
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11. Enter into a subrecipient agreement requiring subrecipient to operate the project in
accordance with the provisions of this Act and alf requirements under 24 CFR 578; and

12. To comply with such other terms and conditions as HUD may have established in the
applicable Notice of Funds Availability.

HUD notifications to the Recipient shall be to the address of the Recipient as stated in the
Application, unless HUD is otherwise advised in writing. Recipient notifications to HUD shall be
to the HUD Field Office executing the Agreement. No right, benefit, or advantage of the
Recipient hereunder may be assigned without prior written approval of HUD.

The Agreement constitutes the entire agreement between the parties hereto, and may be
amended only in writing executed by HUD and the Recipient.

By signing below, Recipients that are states and units of local government certify that they
are following a current HUD approved CHAS (Consolidated Plan).

This agreement is hereby executed on behalf of the parties as follows:

UNITED STATES OF AMERICA,
Secretary of Housing and Urban Development

ol

(Signature)

Douglas Carlson, Director
(Typed Name and Title)

June 27, 2013
(Date)

RECIPIENT

Clackamas Dept.Health, Housing & Huinan Srvs
(Name of Organization)

By:

(Signature of Authorized Official)

Cindy Becker , Director
{Typed Name and Title of Authorized Official)

(Date)

www.hud,gov espanol.hud.gov Page 3
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Tax ID Number: 93-6002286

Project Location: 419005 (Clackmas County, OR)
Grant Number: OR0100L0E071205

Effective Date: 6/27/2013

DUNS Number: 096992656

L.

EXHIBIT 1
SCOPE OF WORK for FY2012 COMPETITION

This Agreement is governed by the Continuum of Care program Interim Rule attached
hereto and made a part hereof as Exhibit 1a. Upon publication for effect of a Final Rule
for the Continuum of Care program, the Final Rule will govern this Agreement instead of
the Interim Rule. The project listed on this Exhibit at 3., below, is also subject to the terms
of the FY2012 Notice of Funds Availability.

The Continuum that desigrated Recipient to apply for grant funds is not a high-performing
community.

. Recipient is not a Unified Funding Agency and was not the only Applicant the Continuum

of Care designated to apply for and receive grant funds and is not the only Recipient for
the Continunm of Care that designated it. HUD’s total funding obligation for this grant

is  $213,302 for project number OROT00LOE0Q71205. In accordance with 24 CFR
578.105(b), Recipient is prohibited from moving more than 10% from one budget line item
in a project’s approved budget to another without a written amendment to this Agreement.
The obligation for this project shall be allocated as follows:

a. CoC Planning cost $0
b. Acquisition $0
¢. New construction 50
d. Rchabilitation $0
e. Leasing $0
f. Rental assistance $ 137,880
g. Supportive services $ 63,342
h. Operating costs $0
i. HMIS $o0
j- Administration $ 12,080

No funds for new projects may be drawn down by Recipient until HUD has approved site

control pursuant to §578.21 and §578.25 and no funds for renewal projects may be drawn

down by Recipient before the end date of the project’s final operating year under the grant
that has been renewed.
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Exhibit 1a

Continuum of Care Program Interim Rule
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

[Docket No. FR-5476-1-01]

RIN 2506-AC29

Homeless Emergency Assistance and

Rapid Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistaut
Secretary for Community Planning and
Development, HUD.

ACTION: Tuterim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
consolidates three of the separate
hormeless assistance programs
administered by HUD under the
McKinney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUDY's application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTH Actalso
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, inclnding
the Continuum of Care planning
process, The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occnpancy (SR(O) program, This
rnle establishes the regulations for the
Continuum of Care prograrm, and,
through the establishment of such
regulations, the funding made available
for the Continnum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbursed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Date: Augnst 30, 2012.
Comment Due Date. October 1, 2012,
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of Geueral Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail,
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10276,
Washington, DC 20410-0500,

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
wiww.regulations.gov Web site can be
viewed by other commenters and
interested members of the puhlic.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Apain, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to securify measures at the
HUD Headquarters building, an advance
appointment to review the public
comments mnst be scheduled by calling
the Regulations Division at 202—-708-
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this nnmber
through TTY by calling the Federal
Relay Service at B00-877-8339. Copies
of all comments submitted are available
for inspection and downloading at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Housing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000; telephone
numher 202—708—4300 (this is not a toll-
free number). Hearing- and speech-
impaired persons may access this
number through TTY by calling the

Federal Relay Service at 800—-877-8339
(this is a toll-free nnmber).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements the
Corntinuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
(See 42 U.S.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nouprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
bomelessness; promote access to and
effective utilization of mainstream
programs by homeless individnals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

The HEARTH Act streamlines HUD's
bomeless grant programs by
consolidating the Snpportive Housing,
Shelter Plus Care, and Single Room
Occnpancy grant programs into one
grant program: The Continuum of Care
program. Local contipuums of care,
which are community-based homeless
assistance program planning networks,
will apply for Continuum of Care grants.
By consolidating hemeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-hased systems
that provide housing and sexrvices to the
homeless. Through this interim final
rule, HUD will implement the
Continuum of Care program by
establishing the framework for
establishing a local continnum of care
and the process for applying for
Continuum of Care grants,

Summoary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continunm of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD. These provisions are
summtarized below.

1. General Provisions (Subpart A):
The Continuum of Care program
includes transitional housing,
permaneat supportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“collaborative applicant.” A
“Continuum of Care” is a geograpbically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set oput in this regulation. These
representatives come from organizations
that provide services to the homeless, or
represent the interests of the homelass
or formerly homeless. A Continnnm of
Care then designates certain
“applicants” as the entities responsible
for carrying out the projects that the
Continunm has identified throngh its
planning responsibilities. A
“Contiunnm of Care” also designates
one particular applicant to be a
“collaborative applicant.” The
collaborative applicant is the only entity
that can apply for a grant from HUD on
behalf of the Continuum that the
collaborative applicant represents.

2. Establishing and Operating a
Continuum of Care (Subpart B): In order
to be eligible for funds under the
Continnum of Care program,
representatives from relevant .
organizations within a geographic area
must establish a Continuum of Care.
The three major duties of a Continuum
of Care are to; (1) Operate the
Continunm of Care, (2) designate an
HMIS for the Contivuum of Care, and
[3) plan for the Continuum of Care. HUD
has delineated certain operational
requirements of each Continuum to help
measure a Continuum’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis. [n
addition, each Continunm is responsible
for establishing and operating a
centralized ar coordinated assessment
systern that will provide a
comprehensive assessment of the needs
of individuals and families for honsing
and services, HUD has also defined the
minimnm planning requirements for a
Continuum so that it coordinates and
implements a systemn that meets the
needs of the homeless population
within its geographic area, Continnurms
are also responsible for preparing and
overseeing an application for funds.
Continunms will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and Grant Award
Process (Subpart C); The Continuum of
Care grant award process begins with a
determination of a Continuum’s
maximnm award amount, As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Contiuunm’s Preliminary Pro Rata Need
[PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planning and Unified Funding Agency
cost funds, and amounts available for
bonns dollars. HUD has established
gelection criteria for determining which
applications will receive funding nnder
the Continuum of Care program.
Recipients awarded Continnum of Care
funds must satisfy several conditions
prior to executing their grant
agreements, All grants submitted for
renewal must also submit an annnal
performance report. For those
applicants not awarded fonding, the
process also provides an appeals
process.

4, Program Components and Eligible
Costs {Subpart I7): Continnum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention. The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acqnisition,
rehabilitation, new construction,
leasing, rental assistance, supportive
services, operating costs, HMIS, project
administrative costs, relocation costs,
and indirect costs.

5. High-Performing Communities
{Subpart E): HUD will annnally, subject
to the availability of appropriate data,
select those Continuums of Cars that
best meet application requirements to be
designated a high-performing
community (HPC). An HPC may use
grant funds to provide housing
relocation and stahilization services,
and short- and/or medinm-term rental
assistance to individuals and families at
risk of homelessness. This is the only
time that Continnuin of Care funds may
be nsed to serve individnals and
families at risk of homelessness.

6. Program Requirements (Subpart F):
All recipients of Continuum of Care
funding must comply with the program
regulations and the requirements of the
Naotice of Funding Availability that HUD
will issne each year, Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matched with no less than 25 percent
cash or in-kind match by the
Continuum, Other program
requirements of recipients include:
Abiding by housing quality standards

and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
reguirements or conditions of
OCCUpANCY.

7. Grant Administration (Subpart G):
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are
selected for Continnum of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping requirements so that
HUD can assess compliance with the
program requirements, For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure. As appropriate, HUD has
also established sanctions to streugthen
its enforcement procedures,

Benefits and Costs

This interim rule is iutended to help
respond to and work toward the goal of
eliminating homelessness. This interim
rule provides greater clarity and
guidance abont planning and
performance review to the more than
430 existiug Continunms of Care that
span all 50 states and 6 United States
territories. As reported i HUD's Annual
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing iu FY 2010, HUD serves
roughty half that many persons, nearly
800,000 annually, through its three
programs that will be consolidated into |
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (i.e., Shelter Plus Care)
Supportive Housing Prograrm, Single
Room Occupancy). The changes
initiated by this interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, including evaluation of the
effectiveness of their projects, by
emphasizing performance measurement
and developing performance targets for
homeless populations. HUD is confident
that this systematic review by
Continnnms of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub. L. 112-53) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Housing Stability
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Assistance programs. Upon publication
of this rule, thaose FY 2012 funds will be
available for distribution, as governed

by these Continuum of Care regulations.

I. Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 111-22. This law
implements a variaty of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carried out under title IV of
the McKinney-Vento Homelass
Assistance Act (42 U.S.C. 11371 ef seq.)
(McKinney-Vento Act) into a single
grant program that is designed to
irgﬁrove administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
homeless persons. The HEARTH Act
codifies in law and enhances the
Continnum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
estahlished administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program. The
Emergency Shelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medinm-term rental
assistance and services to rapidly
rehouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.,

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “homeless.” HUD
published a proposed rule, entitled
“Defining Homeless” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on
December 5, 2011 (76 FR 75994). The
Defining Homeless rule clarified and
elaborated npon the new McKinney-
Vento Act defiuitions for “homeless”
and “homeless individnal with a
disability.” In addition, the Defining
Homeless rule included recordkeeping
requirements related to the “homeless”
definition, On December 5, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On Decemher 9, 2011, HUD
continued the process to implemsnt the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (HMIS}, for proper
data collection and maintenance of the
database, and ensures the
confidentiality of the information in the
database. Today’s publication of the
interim rule for the Continuum of Care
program continues HUD’s
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Prior to the amendmeut of the
McKinney-Vento Act by the HEARTH
Act, HUDY's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD iu
1995. A Continuum of Care is designed
to address the critical prohlem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
cansed merely by a lack of shelter, but
iuvolves a variety of underlying, unmet
needs—physical, economic, and social.

The HEARTH Act not enly codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continunm of
Care program, The consolidation of the
three existing homeless assistance
programs into the Continnum of Care
grant program and the codification in
law of the Continuum of Care planning
process are intended to increase the
efficiency and effectiveness of the
coordination of the provision of housing
and services to address the needs of the
homeless, The regulations established
by this rule are directed to carrying out
this congressional intent.

II. Overview of Interim Rule

As amended by the HEARTH Act,
Snbpart C of the McKiuney-Vento
Homeless Assistance Act establishes the
Continuum of Care program. The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, aud State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homelessness.

This interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program.
Additionally, in order to meet the
purpose of the HEARTH Act,
established in section 1002(b), and the
goals of “Opening Doors: Federal
Strategic Plan to Preveut and End
Homelessness,”” the Continuum of Care
must he involved in the coordination of
other fundiug sireams and resources—
federal, local, or private—of targeted
homeless programs and other
mainstream resources, In many
communities, the Continuum of Care is
the coordinating body, while in other
communities it is 8 local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim rule). As noted
earlier, HUD published on December 9,
2011, a proposed 1nle to establish HIMIS
regulations in accordance with the
HEARTH Act. However, while the
HEARTH Act directed that regulations
be established for IMIS, HMIS is not
naw to many HUD grantees. Until
regulations for HMIS are promulgated in
final, grantess should continue to follow
HUD's existing HMIS instructions and
guidance,

The following provides an overview
of the proposed rule.

General Pravisions (Subpart A)

Purpose and scope. The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
quickly rehonse homeless individuals
(inclnding unaccompanied youth} and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
majnstream programs; and optimize
self-sufficiency among individuals and
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families experiencing homelessness.
The program is composed of transitional
housing, permanent supportive housing
for disabled persons, permanent
housing, supportive services, and HMIS.

Definitions. The interim rule adopts
the definitions of “develcpmental
disability,” “homeless,” “homeless
individual,” and “homeless person”
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public comment is not
solicited through this rule. The
December 5, 2011, final rule was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions. The final
definitions of these terms took into
consideration the public commeuts
received on the proposed definitious as
set out in the April 20, 2010, proposed
rnle. This interim rule adopts the
definition of “at risk of homelessness”
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
saught public comment on this
definition, and additional public
comment is not being sought through
this rule.

HUD received valuable public
comment on the definition of
“chronically homeless,” through the
public comment process ou the
Emergency Solutions Grants program
interim rule. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of “chronically homeless”
that was included in the conforming
amendments to the Consolidated Plan
that were pnblished as a part of the
Emergency Solutions Grants program
rule. Commenters raised concerns with
the meaning of the phrase “where each
homeless ocrasion was at least 13
days.” The concerns raised about this
phrase, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
includes this phrase, without further
consideration and opportunity for
comment. In this rule, HUD therafore
amends the definition of “chronically
homeless” in the Consolidated Plan
regulations to strike this phrase. The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definiticus used in the
Continuum of Care program regnlations,
and HUD solicits comment on these
definitions.

Applicant is defined to mean an
entity that has been designated by the
Continuurn of Care as eligible to apply
for assistance ou behalf of that

Contiuwum. HUD highlights that the Act
does not coutain different definitions for
“applicant” and “collaborative
applicant.” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “applicant’)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continnum of Care (the
“collaborative applicant™). Please sea
below for more information cu the
definftion of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds.

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed to coordinate program
participant intake, assessment, and
provision of referrals. A centralized or
coordinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
housing or services, is well advertised,
and includes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
requirements for the Continuum'’s
centralized or coordinated assessment
system.

Collaborative applicant is defined to
mean an eligible applicant that has heen
designated by the Continuum of Care to
apply for a grant for Coutinuum of Care
plauning funds on behalf of the
Continuum. As discussed above, the
“applicant™ is the entity(ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of “applicant” above, the
collaborative applicant applies for a
grant to carry out the planping activities
on behalf of the Continuum of Care. The
interim rule simplifies the statutory
lanignage in order to make the
Continuum of Care planning process
clear.

HUD highlights that its defiuitiou of
collaborative applicant does not track
the statutory definition, which is found
in section 401 of the MeKinney-Vento
Act, As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statute, is
provided for in this rule. However, HUD
uses the term Continnum of Care to refer
to the arganizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rule because Continuums of Care
are not reqnired to be legal entities, but
HUD can enter into contractual
agreements with legal entities only.

Continuum of Care and Continuum
are defined to mean the group that is

organized to carry out the
respousibilities required under this part
aud that is composed of representatives
of organizations including nonprofit
homeless providers, vicim service
providers, faith-based crganizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly hormeless
persons. These organizations consist of
the relevant parties in the geographic
area. Continunms are expected to
include representation to the exteut that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participatd
in the Continuum. For example, ifa
Continuum of Care did not have a
university within its geographic
boundaries, then HUD would not expect
the Continuum to have representation
from a university within the
Coutinuum.

These organizations carry out the
responsibilities and duties established
under Subpart B of this interiin rnle.
The Continuum of Care, as noted above,
carries out the statutory duties and
responsibilities of a collabarative
applicant. HUD established the
Continunm of Care in 1995. Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless serviceq
and homelessness prevention activities
across the geographic area.
Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
respousibilities of a collabgrative
applicant to be carried out under the
name Continuum of Care.

High-performing community is
defined to mean the geographic area
under the jnrisdiction of a Continnum of
Care that has been designated as a high;#
performing community by HUD, Sectio
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual hasis, which collaborative
applicants represent high-performing
comrmunities, Consistent with HUD’s
substitution of the term “Continuum of
Care” for “collaborative applicant,” the
definition of “high-performing
community” in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities, The standards for
becoming a high-perforning community
cau be found in § 578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
“‘private nonprofit organization.” The
term “‘private nonprofit organization™ is
defined in section 424 of the McKinney-
Vento Act as follows: ““The term ‘private
nonprofit organization’ means an
organization: (A) No part of the net
earnings of which inures to the bensfit
of any member, founder, contributor, or
individual; (B] that has a voluntary
board; (C) that has an accounting
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D)
that practices nondiscriminatiou in the
provision of assistance.’” In HUD's
regulatory definition of “private
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepted acconnting principles. HUD
has included this language to make
certain that accounting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of “private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent. HUD has deterrnined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of *‘permanent
housing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory langnage. HUD's regulatory
definition of “permnanent housing”
states: “The term ‘permanent housing’
means commannity-based housing
without a designated length of stay, and
includes both permanent supportive
housing and rapid re-honsing,”
Additionally, in the regulatory
definition of “'permanent housing,”
HUD clarifies that to be permanent
housing, “the program participant must
be the tenant on a lease for a term of at
least one vear that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long. HUD has
determined that reqniring a lease for a
term of at least one year that is
renewable and termninable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements.

Specific request for comment. HUD
specifically requests comment on
requiring a lease for a term of at least
ane year to be considered permanent
housing.

Project is consistent with the statutory
defiition of “project” in section 401 of
the McKinney-Vento Act, but does not
track the statutory language. Section 401
defines “project’” as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a}, undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD's definition
of “project” in this interim rule, the
eligible activities described in section
423(a) of the McKinney-Vento Act have
been identified. In the regulatory text,
HUD has clarified that it is a group of
one or more of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds,

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD's definition of
“recipient” is consistent with the
statutory definition of *‘recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as *‘an eligible entity
who—(A) submits an application for a
grant nnder section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
ont the projects.” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rule dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Althongh no longer used
in statute, HUD’s position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continuum of Care program regnlations,
The term “safe haven® is used for
purposes of determining whether a
person is chronically homeless. The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been nnwilling or unable to
participate in supportive services. In
addition, the housing mnst provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

fewer persons, and provide low-demand
services and referrals for the residents.

Subrecipient is defined to mean a
private nonprofit organization, State or
local government, or instrumentality of
a State or local government that receives
a subgrant from the recipient to operate
a project. The defmition of
“subrecipient” is consistent with the
definition of “project sponsor” fonnd in
section 401 of the McKinney-Vento Act,
but does not track the statntory
language. To be consistent with the
Emergency Solntions Grants program
regulation, and also to ensure that the
relationship between the recipient and
subrecipient is clear, HUD is nsing the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional howsing is based on the
definition of “transitional housing™ in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means housing, the purpose of
which is to facilitate the movement of
individuals and farnilies experiencing
homelessness to permanent housing
within 24 months or such longer period
as the Secretary determines necessary.”
The defimition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to he
transitional housing, program
participants must have signed a lease or
occupancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continnun of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties
delegated to a UFA in this rule, which
is approved by HUD and to which HUD
awards a grant. HUIY's regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant. The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitution of Continnum of Care for
collaborative applicant.

Establishing and Operating the
Continuum of Care {Subpart B)

In general. The statutory authority for
the Contiunnm of Care program is
section 422 of the McKinney-Vento Act.
As stated under section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process.

 Consequently, under this interim rule,
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HUD focnses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
graut funds will be processed.

As discussed earlier in the preamble,
HUD’s interim rule provides for the
duties and functions of the collaborative
applicant found in section 401 of the
McKinney-Vento Act to be designated to
the Continuum of Care, with the
exception of applying to HUD for grant
funds. HUD chose this approach
because the Continuum might not be a
Yegal entity, and therefore cannot enter
into enforceahle contractual agreements,
but is the appropriate hody for
sstablishing and implementing
decisions that affect the entire
geagraphic area covered by the
Continunm, inclnding decisions related
to funding. This approach allows the
Continuum to retain its duties related to
planning and prioritizing need
(otherwise designated by statute ta the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an sligible
applicant that can enter into a
contractual agreement. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Venta Act.

Subpart B of the interim rule
identifies how Continnnms of Care are
established, as well as the required
dnties and functions of the Continuum
of Care.

Establishing the Continuum of Care.
In corder to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care, As
discnssed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation, Representatives from
relevant organizations inclnde nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public honsing agencies,
school districts, social service providers.
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individnals. Where these organizations
are located within the geographic area
served by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care.

Specific request for comment. HUD
specifically requests comments on
requiring Continuums of Care to have a
board that makes the decisions for the

Continnum. HUD requires two
characteristics for all board
compositions. These characteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and inctude a homeless or formerly
homeless person. Contimmms will have
2 years from the effective date of the
interim rule to establish a board that
meats the criteria established in this
section. No board member may
participate or influence discussions or
decisions concerning the award of a
grant ar other financial benefits for an
organization that the member
represents.

HUD is considering four additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in arder to seek pnblic
comment prior to implementing them as
requirements. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms: include
members from the public and private
sectors; and include a member from at
least one Emergency Solntions Grants
program [ESG) recipient’s agency
located within the Continunm’s
geographic area. HUD is reqnesting
comment on all of these proposed
requirements; however, HGD
specifically requests comments from
Continunms of Care and ESG recipients
on the reqnirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipients and Continuums to share
challenges that will be encountered
when impleimenting this requirement.
Ensuring that ESG recipients are
represented on the Board is important to
HUT); therefore, in cornmunities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at ane of
the core decision-making levels.

Respansibilities of the Continuum af
Care. The interim rule establishes three
major duties for which the Continnum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continuum of Care, and to
plan for the Continuum of Care,

This section of the interim rule
establishes reqnirements within these
three major duties.

Operating the Continnum of Care, The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective
management of the Continunm of Care
process and ensnre that the process is

inclusive and fair. HUD has established
eight duties required of the Continuum
necessary to effectively operate the
Continnm of Care. HUD has
established the specific minimum
standards for operating and managing a
Continuum of Care for two main
reasons. First, the selection criteria
established nnder section 427 of the
McKinuey-Vento Act require HUD to
measnre the Continuum of Care's
performance in redncing homelessness
by looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
praoject as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers. Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN) to be nsed for eligible
Continuum of Care planning costs, HUD
is reqniring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continuums have
appropriate funding to support planning
costs.

One of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services, As detailed in the
Emergency Solutions Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Honsing for Families
Demanstration program and the
Homelessness Prevention and Rapid Red
Housing program, as well as best
practices identified in communities,
HUD has learned that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In
particular, such assessment systems
help communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family’s particular needs,

Therefore, HUD has required, throughy
this interim rule, each Continnnm of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area. Such a
system must be designed locally in
response to local needs and conditions.
For example, rral areas will have
significantly different systems than
urban ones. While the common thread
between typical modaels is the use of a

N AN
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common assessment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a
geographic area where individuals and
families must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
"‘no wrong door” approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides assessment services to
providers within the Continuum of
Care; or in larger geographic areas, a
regional approach in which “hubs” are
created within smaller geographic areas.
HUD intends to develop technical
assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment system may
have certain costs and risks. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic violences,
dating violence, sexual assault, and
stalking. In developing the baseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coecrdinated assessment process, or
whether victim service providers should
have the option to participate or not.

Specific request for comment. HUD
specifically seeks comment fromn
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating vicleuce, sexual
assault, or stalkiug, but who are seeking
shelter or services from non-victim
service providers. These policies could
iuclide reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate “track’ within the
assessmeut framework that is
specifically designed for domestic

viclence victims; or the location of
victim service providers with
centralized assessment teams,

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated
assessment systems will best help
communities use their resources
effectively and best meet the needs of all
families and individuals who need
assistance. Questions that HUD asks
commenters to specifically address are:
What barriers to accessing honsing/
services might a centralized or
coordinated intake system pose to
victims of domestic violence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemented to ensure that victims of
domestic violence have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
centralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integrated
into that system? Under either scenario
(they are integrated into an assessment
procass or they are not integrated into
it), how does your community ensure
the safety and confidentiality of this
population, as well as access to
homeless honsing and services? What
HUD-sponsored training would be
helpful to assist communities in
completing the initial assessment of
victims of domestic violence in a safe
and confidential manner?

In addition to comments addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
peneral comments on the use of a
ceniralized or coordinated assessment
system, particularly from those in
communities that have already
implemented one of these systems who
can share both what has worked well
and how these systems could be
improved. HUD specifically seeks
commment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assault, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards

when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continnums
of Care and their recipients in
evaluating the eligibility of iudividunals
and families consistently and
administering assistance fairly and
methodically, The written standards can
be found in § 578.7(a){9) of this interim
rule.

Designating and operating an HMIS,
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinney-Vento Act. In
addition, the Continuum is responsible
for reviewing, revising. and approving a
privacy plan, security plan, and data
quality plan for the HMIS and ensuring
consistent participation of recipients
and subrecipients in the HMIS.

Continmuum of Care planning. The
Continuum is responsible for
coordinating and implementing a
system for its geographic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The interim rule
defines the minimum requirements for
this systematic approach under
§578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and prevention strategies. Because there
are not sufficient resources available
through the Continuum of Care program
to prevent and end homelessness,
coordination and integration of other
funding sireamns, including the
Emergency Solutions Grants program
and mainstreamn resources, is integral to
carrying out the Continnum of Care
System.

HUD has determined that since the
Continuum of Care will be the larger
planning organization, the Continnum
of Care must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established hy this interiin rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).

While these planning duties are uot
explicitly provided in section 402(f) of
the Act, HUD has inclnded them to
facilitate and clarify the Continuum of
Care planning process. Consisteut with
the goals of the HEARTH Act, HUD
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill,

Other planning duties for Continuums
established in this section of the interim
rule are planning for and conducting at
least a biennial-point-in-time count of
homeless parsons within the geographic
area, condncting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complete the Consoclidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plan for
allocating Emergency Solutions Grants
program funds and reporting on and
evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

Preparing an appfication for funds. A
major function of the Continuum of Care
is preparing and overseeing an
application for funds under this part.
This section of the interim rnle
establishes the duties of the Continunm
of Care related to the preparation of the
application. This section of the iuterim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collabgrative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD.

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding. As previonsly noted in this
preambls, since the Continuum of Care
might not be a legal entity, and therefore
may not be able to enter into a
contractual agreement with HUD, the
Continunm mnst select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf, 1f the Continunm of Care is au
eligible applicant, the Continnnm of
Care may subrmit an application. 1f the
Continnum selects more thau one
application, the Continnum must select
one eligible applicant to be the
collaborative applicaut. That applicant
will collect and combine the reqnired
application information from all of the
other eligible applicauts and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicaut will collect and
comhine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding. The
collaborative applicant will always be
the only applicant that can apply for
Continuum of Care planning costs. In
the case that there is one application for
projects, the recipient of the funds is
required fo have signed agreements with
its subrecipients as set forth in
§578.23(c), and is regnired to monitor
and sanction subrecipients in
compliance with §578.107.

Whether the Continuum of Care
submits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties.

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Continuum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continuum. The interim rule establishes
the criteria HUD will use when
deterinining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11{b), and are
described below.

The duties of the UFA established in
§ 578.11 are consistent with the dnties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submit the application for
funding, the Continuum of Care retaing
all of its duties.

Remedial actians. Section 402(c) of
the McKinney-Vento Act gives HUD the
autbority to ensure the fair distribution
of graut amounts for this program, such
as designating another body as a
collabarative applicant, replacing the
Continuum of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants. Section
578.13 of this interim rule addresses the
remedial actions that may be taken.

Overview of the Application and Grant
Award Pracess (Subpart C)

Eligible applicants. Under this interim
tule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrumentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to snbmit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, aud if it is, which
applicant is being designated the
collabarative applicant. A Continunm of
Care that is desiguating only one
applicant for funds must designate that
applicant to be the collaborative

applicant. For-profit entities are not
eligible to apply for grants or to be
subrecipients of grant funds.

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumenutalities of a State or local
government that has constituted itself ag
an entity, HUD has not included a
consortium in the list of eligible
applicants. As noted earlier in this
preamble, a Continuum of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
gaographic area claimed by the
Continuum of Care. A Continunm is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents. In essence, the Contiunum of
Care acts as a consortium, and it is
therefore HUD’s position that the
inclusion of consortiums in the interim
rule would be redundant.

Determining the Continuum’s
maximum award amount. The total
amount for which a Continuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum’s PPRN amount; renewal
demand; any additional increases in
amoutts for leasing, rental assistance,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars.

Using the formula that will be
discussed below, HUD will first
determine a Continuum of Care’s PPRN
amount, as anthorized under section
427(b)(2)(B) of the McKinney-Vento Act.
This amount is the sum of the PPRN
amounts for each metropolitan city,
nrban county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving fuuds under the Rural
Housing Stability Assistance program,
the regulations for which will be
established in 24 CFR part 579. The
PPRN for each of these areas is hased
upon the “need formula” under
§579,17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is reqnired
to publish, by regulation, the formula
used to establish grant amounts, The
need formula under § 5379.17{a)(2} and
(3) satisfies this requirement, and HUD
specifically seeks comment on this
formnla. HUD will announce the PPRN
armounts prior to the poblication of the
NOFA on its Web site.

To establish the amount on which thd
need formula is run, HUD will deduct
aun amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activities and UFA costs from the total
funds made available for the program
each fiscal year, On this amount, HUD
will use the following process to
establish an area’s PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas [American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974. Second, 75
percent of the remaining funds made
available shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004, Third, the remaining funds made
available shall be allocated ta
Community Development Block Grant
(CDBG) metropolitan cities and urban
counties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other counties in the United States and
Puerto Rico.

Recognizing that in some federal
fiscal years, the amount available for the
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the reduction of
funds proportionally across all
Continuums of Care in §578.17(a){4) of
this interim rule. HUD will publish the
total dollar amount that each
Continuum will be required to deduct
from renewal projects Continnum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continnnm,

Specific request for comment. HUD
specifically requests comment on the
method established in §578,17(a)(4) to
rednce the total amonnt required to
renew all projects eligible for renewal in
that ane year, for at least one year, for
each Continuurn of Care when funding
is not sufficient to renew all projects
nationwide for at least one year.

The second step in determining a
Continuum’s maximum award amonnt
is establishing a Continnum of Care’s
“renewal demand.” The Continuum’s
renewal demand is the sum of the
annual renewal amouuts of all projects
aligible within the Continuum of Care's
geographic area to apply for renewal in
that federal fiscal year’s competition
before any adjnstments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area.

Third, HUD will determine the
Continuum of Care’s Fiual Pro Rata
Need (FFRN), which is the higher of:
(1} PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
establishes the base for the maximum
award amount for the Coutinuum of
Care.

Fourth, HUD will determine the
maximum award amount. The
maxdmum award amount for the
Continunm of Care is the FPRN amount
plus any additional eligible amounts for
Continuum planning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of any bonus
funding during the competition.

Appﬂ'cation process. Bach fiscal year,
HUD will issue a NOFA, All
applications, including applications for
grant funds, and requests for
designation as a UFA or HPC, must be
submitted to HUD in accardance with
the reqnirements of the NOFA and
contain such information as the NOFA
specifies. Applications may request up
to the maximum award amount for
Continuums of Care,

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD's Consclidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project's
jurisdiction(s). Applicants that are not
States or units of general local
government must submit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan. The
certification must be made by the nnit
of general local government or the State,
in accordance with HUD's regulations iu
24 CFR part 91, subpart F. The required
certification must be submitied by the
funding application submission
deadliue announced in the NOFA.,

Au applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in ssction 102 of the
Housing and Urban Development
Reform Act of 1989 (42 U.S.C. 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on other sonrces of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awurding funds. HUD will review
applications in accordance with the
guidelines and procedures specified in

the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Act. HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards.

Grant agreements. A recipient of a
conditionally awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions
include establishing site control,
providing proof of match, complyiug
with environmental review under
§578.31, and documenting financial
feasihility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule reqnires that site
control be established by each recipient
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
gite coutrol is 12 months for projects uot
receiving new construction, acquisition,
ar rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated nunder
section 422(d} of the McKiuney-Vento
Act, for projects receiving operating and
supportive service funds. HUD’s
determination ou the time needed to
establish site control is based on
previons program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitation, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided under section
422(d) of the McKinney-Vento Act.

The interim rule requires that HUD
perform an environmental review for
each property as required under HUDVs
environmental regulations in 24 CFR
part 50. All recipients of Continuum of
Care program funding under this part
must snpply all available, relevant
information necessary to HUD, and
carry out mitigating measures reqnired
by HUD. The recipient, its project
partners, and its project partuer’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for such activities nntil HUD has
performed an environmental review and
the recipieut has received HUD
approval of the property agreements.

Executing grant agreements. If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is announced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agreement with that recipient
for new awards, if any; and one grant
agreement for renewals and Continunm
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the eutire geographic area, and a
defanlt by the recipient under one of
these agreements will also constitute a
default under the other. if the
Continuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any,
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitnte
a default under the other.

HUD requnires the recipient to enter
into the agreement descrihed in
§578.23(c). Under this agreement, the
grant recipient must agree to ensnre that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient mnst monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confidentiality of program participants,
and momitor and report matching funds
to HUD, among other requirements, The
recipient must also agree to use the
centralized or coordinated assessment
system established by the Continuum of
Care, nnless the recipient or
subrecipient is a victim service
provider. Victim service providers may
choose not to use the centralized or
coordinated assegsment system
provided that all victim service
providers in the area use a centralized
or coordinated assessment system that
meets HUD's minimnm requirements.
HUD has provided this optional
exception because it understands the
unigne role that vigtim service
providers have within the Continnum of
Care.

Renewals. The interim rule provides
that HUD may fund, throngh the
Continnum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
fnnding period even if those projects

would not be eligible under the
Continnnm of Care program. For
projects that would no longer be eligible
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensusre
that housing is maintained and that
persons do not become homeless
becanse funding is withdrawn.

HUD may renew projects that wers
snhmitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing. The interim mle provides,
based on the language in section 421(g)
of the McKinney-Vento Act, that HUD
may renew the project, npon a finding
that the project meets the pnrposes of
the Continuum of Care program, for up
to one year and nnder snch conditions
as HHUD deems appropriate.

Annual Performance Report. The
interim rule also provides that HUD
may terminate the renewal of any grant
and require the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report [APR) within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems

- unacceptable or shows noncompliance

with the requirements of the grant and
this part. Section 578.103(e) of the
Continuum of Care program regulations
further clarifies that recipients receiving
grant funds for acqnisition,
rehabilitation, or new construction are
expected to snbmit APRs for 15 years
from the date of initial occnpancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a

. condition of receiving approval for a

new grant agreement for the renewal
project.

Appeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding.

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUD must award funds
to the application that scores the highest
score based on the selection criteria set
forth iu section 427 of the Act,
Consistent with HUI's nse of the term

Continuum of Care in the interim rule
where the statute uses collaborative
applicant, as explained earlier in the
preambhle, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continnum applicant(s) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continuum of Care will be
fonded {and that auy projects submitted
with both applications will not be
funded). To appeal HUD’s decision to
fund the competing Continunm of Care,
the applicant(s] from the lower-scoring
Continuum of Care must file the written
appeal in snch form and manner as
HUD may require within 45 days of the
date of HUD's announcement of award.

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 45 davs after
the date of receipt of an appeal, HUD
will make a decision,

Section 422(h) of the McKinney-Vento
Act provides the authority for a solo
applicant to submit an application to
HUD and be awarded a grant by HUD
if it meets the criteria nnder section 427
of the McKinney-Vento Act. The interim)
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
reqnires that HUD establish an appeal
process for organizations that attempted
to participate in the Continuum of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum's process. An
organization may submit a solo
application to HUD and appeal the
Continnnm's decision not to include it
in the Continnnm’s application. If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manmner, then HUD may
award the grant to that solo applicant
and rmay direct the Continuum to take
remedial steps to ensure reasonable
participation in the future. HUD may
also reduce the award to the
Contimnm’s applicant(s).

Section 422[E§)(1) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amounts awarded or denied under this
snbtitle to a collaborative application.”
The interim rule sets an appeal process
for demied or decreased funding nuder
§578.35(c). Applicants that are denied
funds hy HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUD's announcement of
the award. HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUD's receipt of the
written appeal.

Program Components and Eligible Costs
{Subpart D)

Program components, The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components. Where possible, the
components set forth in the Continunm
of Care program are consistent with the
components set forth under the
Emergency Solutions Grauts program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distiuction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule, The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§578.37(a). The eligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components,

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and §578.3 of this
interim rule, the permanent honsing
component is community-based housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible. The interim rule clarifies that
Countinuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities {PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends.

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
reguirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
(VAWA) and the Family Violence
Prevention and Services Act {FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.

With respect to rapid rehousing, the
interim rule provides that funds under
this part mayv be used to provide
supportive services and short-term
and/or medium-term rental assistance,
While the time frames under which a
program participaut may receive short-
term or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportiva services available to program
participants receiving rapid rehousing
assistance under the Continuum of Care
program are hot limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Grants program. Program participants
receiving rapid rehonsing under this
part may receive any of the supportive
services set forth in §578.53 during
their participation in the program. The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergeucy
Solutions Grants program.

Specific request for comment. While
HUD's experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD's determination to
require case management for some
initial period after exiting homelessuess,
HUD specifically welcomes comment on
other experiences with monthly case
management.

The interim rule provides that the
HMIS component is for funds that are
used by HMIS5 Leads only. Eligible costs
include leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
ig operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care’s HMIS.

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the

homelessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are honsing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent an individunal or
family from becoming homeless.

Plonning activities. Under this interim
rule, HUD lists sligible planning costs
for the Continuum of Care under
§578.35(b) and (¢). HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be used for certain costs.
These costs must be related to designing
a collaborative process for an
application to HUD, gvaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s). Under section
423 of the McKinney-Vento Act, a
collaborative applicant may use uo more
than 3 percent of total funds made
available to pay for administrative costs
related to Continuum of Care planning.

HUD is defiuing “of the toteH funds
made available” to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continunms of
Care (CoC) balance: (1) Having sufficient
planning dollars to be successful in its
duties and compete for new money
{which would be the PPRN]J, and (2)
being able to monitor and evaluate
actual projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC’s FPRN to establish the CoCs
maximum award amount.

Uniffed Funding Agency Costs. Under
this interim rule, HUD lists eligible UFA
costs in §578,41(b) and (c). Similar to
the cap on plauning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs, This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried put under the Continuum of
Care program are condncled and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annnal survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC's
FPRN to establish the CoC maximum
award amount,

Leasing. Under this interim rule, grant
funds may be nsed to pay the costs of
leasing a structure or structnres, or
portions of structures, to provide
housing or supportive services. The
interim rule further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord.
HUD recognizes that some grantees
receiving funds through the Supportive
Honsing Program may have been using
their leasing funds in a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continnum of Care
program anthorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry ont leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets
the requirements in § 578.51. The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior to enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient and the
landlord, notwithstanding that the grant
was awarded priar to the HEARTH Act
amendments to the McKinney-Vento
Act.

The iuterim rule provides that leasing
fuuds may not be used to lease umnits or
structnres owned by the recipient,
subracipient, their parent
organization(s), any other related
orgamization(s), or organizations that are
members of a partnership where the
partnership owns the structure, uuless
HUD autharizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must includs. These
exceptions are based on HUID's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Program [HPRP).

The interim rule establishes that
projects for leasing may reqnire that
program participants pay an occupancy
charge (or in the case of a sublease, rent)
of no more than 30 percent of their
income. Income must be calculated in
accordance with HUD's regulations in
24 CFR 5.609 and 24 CFR 5.611(a).
However, the interim rule clarifies that
projects may not charge program fees.

Rental assistence, Under this interim
rnle, rental assistauce is an eligible cost
for permanent and transitional honsing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medinm-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may include tenant-based, project-
based, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may
include rental assistance to preserve
existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continunm of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the nnmber of
homeless persons.

As noted in the abave discussion of
rental housing available for funding
under the Contiuuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant to retain rental assistance for
another unit. The interim rule limits
this retention to within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continuum’s geographic bonndaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, secnrity deposits, and the
first manth of rent for another unit;
however, the Continunm wonld have to
organize assistance with the relevant
Continuum of Care for the program
participant if rental assistance is to
continue, The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again. The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery.

Under this interim rnle, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants whe are victims of
domestic violence, dating violence,
sexual assanlt, or stalking. Under the
definition of “tenant-based" in the
McKinney-Vento Act (section 401(28) of
the McKinney-Vento Act), these
participants mnst have complied with
all other obligations of the program and
reasonahly believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling nnit.

In the interim rule, HUD has clarified
that the imminent threat of harm must
be from further domestic violence,
dating violence, sexual assault, or
stalking, which would inclnde threats
from a third party, such as a friend or

family member of the perpetrator of the
violence. HUD requires that the program|
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexnal assault, or stalking, and any
evidence of the current imminent threat
of harm. Examples of appropriate
documentation of the original incident
of domestic violence, dating viclence,
sexnal assanlt, or stalking include
written abservation by the honsing or
service provider; a letter or other
docnmentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, meutal
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records.
Docnmentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written observation by the
housing or service provider; a letter or
other written decumentation from a
victim service provider, social warker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has requested assistance; a
current restraining order, recent court
order, or other court records; or law
enforcement reports or records. The
housing or service provider may also
consider other docnmentation such as
emails, voicemails, text messages, social
media posts, and other communication.
Because of the particuiar safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evidence for
both the original violence and the
reasonable belief include an oral
staternent. This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individual or head of household.
This provision is specific to victims of
domestic violence, dating violence,
sexual assanlt, and stalking who are
receiving teuaut-based rental assistance
in permanent housing. This interim rule
contains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery. Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to monitor that
program participants have access 1o, and
are receiving, appropriate supportive
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sarvices: therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are altowed only under
exceptional circumstances, HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
a move,

Based on HUD’s experience in
administering the Shelter Plus Care
program, the interim rule mcludes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit.
For vacated units, the interim rule
provides that assistauce may continne
for a maximum of 30 days from the end
of the month in which the nnit was
vacated, unless the unit is occnpied by
another eligible person. A person
staying in an institution for less than 90
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to exceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, oue-time, per
program participant, per unit, This
assistance can be provided only at the
tirne the program participant exits the
housing unit.

Supportive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persous living with Human
Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance and job training, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, substance
abuse treatment services, transportation,
and utility deposits.

The degnition of “supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, and are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assault, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already estahlished.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs, Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB) Circulars A—87 and A—122, as
applicable. OMB Circular A~87 and the
regnlations at 2 CFR part 225 pertain to
*Cost Principles for State, Local, and
Indian Tribal Governments,” OMB
Circular A~122 and the regulations
codified at 24 CFR part 230 pertain to
“Cost Principles for Non-Profit
Organizations.”

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new constrnction, operating costs,
HMIS, project administrative costs, and
relocation costs.

High-Performing Comumunities (Subpart
E}

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§578.17(b). Applications will be posted
on the HUD Web site (www.hud.gov} for
public commeuts. In addition to HUD's
review of the applications, interested
members of the public will be able to
pravide comment to HUD regarding the
applications.

Requirements. The Continuwmn of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Cantinuum of Care
program finds were expended in the
prior year, and provide iuformation that
the Continuum meets the standards for
HPCs.

Standards. In order to qualify as an
HPC, a Coutinuum of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which staudards
will be measured with reliable data from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and

presented in a narrative form or other
format prescribed by HUD.

Continuums must use the HMIS to
demonstrate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continuum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2]
that less than 5 percent of individuals
and familiss that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circnmstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did uot
become homeless again within a 2-vear
period following termination of
agsistance and that 85 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
becoming homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, oue of which
includes achieving independent living
iu permanent housing amoug this
population, HUD has set forth the
standards of 95 percent and 85 percent,
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUD’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a HPC and being allowed
to spend funds in accordance with
§578.71.

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each bomeless individual or family who
sought homeless assistance to be
included in the data system nsed by that
community. HUD has defined this as
bed-coverage and service-volume
coverage rates of at least 80 perceut. The
documentatiou that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD. This
type of standard would be entirely
reliaut upon self-reporting.
Additigually, individuals and families
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have the right to decline having their
data entered into the HMIS. HUD uses
bed-coverage rates and service-volume
coverage rates as a proxy for measnring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measnrable standard,
and HUD defines the calculation in the
HMIS rule; therefore, the measurement
will be consistent between Continuums.

Continuums must use reliable data
from other sources and presented in a
narrative form or other format
prescribed by HUI} to measnre two
standards; Community action and
renawing HPC status. Section 424(d)[4)
of the McKinuey-Vento Act establishes
another standard for HPCs, which is
“community action.” This statutory
sectiou provides that commnmities that
compose the geographic area must have
actively encouraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined “communities that compose the
geographic area” to meau the entire
geographic area of the Continuum. This
definition will also provide tonsistency
of measurement since most of HUD's
measurerments are across the entire
Continuum of Care geographic area.
HUD has further defined *actively
encourage” within this standard as a
comprehensive outreach plan, including
specific steps for identifyiug homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, “each
homeless individual or family who
sought homeless assistance services in
the data system used by that
commumnity,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has dstermined this will provide
clarity and ensure consistent
measurement across Continuums.

The interim rule provides that a
Continuum of Care tbat was an HPC in
the prior vear and used Coutinuum
funds for activities described under
§578.71 must demonstrate that these
activities were effective at reducing the
number of persons who hecame
homeless in that community, to be
renewed as a HPC,

Selection. HUD will select up to 10
Contiuuums of Care each year that best
meet the application requirements aud
the standards set forth in § 578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year.

Eligihle activities. Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grants program,
All eligible activities discussed in this
section mnst be effective at stabilizing
individuals and families in their current
housing, or quickly moviug snch
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals aud families. Recipients and
subrecipieuts using grant funds ou these
eligible activities must follow the
writteu standards established by the
Coutinuum of Care in § 578.7(a)(9)(v),
and the recordkeeping requiremeuts set
for the Emergency Solutious Grauts
program rule,

Program Requirements (Subpart F)

All recipients of Continuum of Care
funding must comply with the program
regulatious and the requirements of the
NOFA issued annually by HUD.

Matching, The HEARTH Act allows
for a new, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rnle clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continuum may provide the match on a
Continuum-wide basis.

For in-kind match, the
goverumentwide grant reqnirements of
HUTY's regulations in 24 CFR 84.23 (for
private nonprofit organizations) and
85.24 (for governmeuts) apply. The
regulations in 24 CFR parts 84 and 85
establish uniform admimistrative
requirements for HUD grants. The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
organizations. The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are units of general
purpose local government. The match
requirement in 24 CFR 84.23 and in 24
CFR 85.24 applies to administration
fuuds, as well as Continnum of Care
planniug costs and UFA’s financial
management costs. All match must be
spent on eligible activities as reqnired
under subpart D of this interim rule,
except that recipients and subrecipieuts

in HPCs may use match on eligible
activities described nnder §578.71.

General operations. Recipients of
grant funds must provide housing or
services that comply with all apolicable
State and local honsing codes, licensing]
requirements, and any other
requirements in the project’s
jurisdiction. In addition, this interim
rule clarifies that recipients must abide
by honsing quality standards and
snitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
snpervision, and provide for
participation of homeless individnals ag
required under section 426(g) of the
McKinney-Vento Act.

Specific request for comment. With
respect to housing qnality standards,
HUD includes in this rule the
longstanding reqnirement from the
Shelter Plus Care program that
recipients or subrecipieuts, prior to
providing assistance on behalf of a
program participaut, must physically
inspect each unit to assure that the unit
meets housing gualjty standards, This
requirement is designed to ensure that
program participants are placed in
housing that is gnitable for living,
Additionally, these requiremeunts are
consistent with HUD’s physical
inspection requiremeuts in its other
mainstream rental assistance programs.
Notwithstanding that thisis a
longstanding requirement, HUD
welcomes comment on alternatives to
inspection of each unit that may be less
burdensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary,

Under Section 578.75, General
Operations, subsection (h}, entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project ap
a condition of continued participation
in the program. Examples of disability-
related services include, bnt are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability tq
address a condition caused by the
disability.

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipieuts may
require program participants to take part
in such services as a condition of
continued participation in the program.
For example, if a Continunm of Care
recipieut operates a transitional housing
program with substance abuse treatmen}
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services, the recipient may require
program participants to participate in
those services. By contrast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcoholic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements,
If, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may consider requiring
participation in services or any other
action necessary in order for such a
person to snccessfully meet the
requirements of tenancy.

Finally, the interim rule clarifies that
in units where the qualifving member of
the household has died, or has been
incarcerated or institutionalized for
more than 90 days, assistance may
continue until the expiration of the
lease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization.

Displacement, relocotion, and
acquisition. All recipients must ensure
that they have taken all reasonahle steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section of the
interim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subrecipients in the use of grant funds.

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 8 months of the signing of the
grant, and such activities must be
completed within 24 months, HUD is
providing these requirements to assist
communities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term,

Limitation on use of funds. Recipients
- of funds provided under this part must
abide hy any limitations that apply to
the use of such funds, such as nse of
funds for explicitly religious activities.

The limitation on nse of funds also
addresses limitation on nses where
religious activities may be concerned, It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs omn an eqnal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participation of such
organizations in its programs are
codified at 24 CFR 5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the individual HUD
programs. (See, for example, 24 CFR
574.300(c), 24 CFR 582.115(c), and 24
CFR 583.150(b).}

HUD's equal participation regulations
were prompted by Executive Order
13279, Equal Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141). Executive Order
13279 set forth principles and
policymaking criteria to gnide federal
agencies in ensuring the equal
protection of the laws for faith-based
and commuuity organizations.
Executive Order 13279 was amended by
Execntive Order 13559 [Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborheod Organizations),
issued hy President Obama on
November 17, 2010, and puhlished in
the Federal Register on November 22,
2010 (75 FR 71319).

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-based
and other neighborhood organizations to
deliver services effectively and susure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based
organizations in federally funded
activities and that is that faith-based
organizations be eligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, autonomy,
expression outside the programs in
question, or religions character.

With respect to program beneficiaries,
the Execntive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such

services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,
a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. The Execntive Order
directs that organizations that engage in
explicitly religious activities (inclnding
activities that involve overt religious
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services outside of programs that are
supported with direct federal financial
assistance (including through prime
awards or snhawards), separately in
time or location from any such programs
or services supported with direct federal
financial assistance, and participation in
any such explicitly religious activities
must he voluntary for the heneficiaries
of the social service program snpported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term “explicitly religious” in
lieu of “inherently religious.” The
Exacutive Order further directs that if a
beneficiary or prospective heneficiary of
a social service program snpported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
heneficiary to an alternative provider.

Executive Order 13559 provides for
the establishment of an Interageucy
Working Gronp on Faith-Based and
Other Neighborhood Partnerships
(Working Group) to review and evaluate
existing regulations, gnidance
docnments, aud policies, and directs the
OMB to issne guidance to agencies on
nniform implementation following
receipt of the Working Group’s report.
On April 27, 2012, the Working Group
issued its report, recommending a
model set of regulations and guidance
for agencies to adopt.1

HUD intends to wait for OMB
guidance before initiating any
rulemaking directed to broader changes
to HUD’s existing faith-based
regulations, to ensnre consistency with
faith-hased regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
hased activities to incorporate the
principles of Executive Order 13559
pertainiug to equal treatment of program
beneficiaries and to adopt terminology,
such as “‘explicitly religious™ and “overt

1The report is available at: kitp://
www. whitehouse.gov/sites/defauit/files/uploads/
finalfaithbasedworkinggroupreport.pdf.
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religious content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services.
Additionally, HUD is putting in place
through this rulemaking the provision of
Executive Order 13559 that directs the
referral to alternative providers.
Executive Order 13559 provides that if
a beneficiary or prospective beneficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUD will benefit from OMB
gnidance on other provisions of the
Executive QOrder, specifically thoss
which the Working Group is charged to
provide recommendations, the
“referral” provision of the Execntive
Order is one that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issue,
revise how recipients and subrecipients
docnment the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is reqniring that any
objections and any referrals be
decumented in accordance with the
recordkeepiug provisions of §578.013.

This section of the interim rnle also
contains limitations on the types of
eligihle assistance that may not be
combined in a single structure or
honsing unit. As the Continuum of Care
snbstantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity abont
the types of activities that may not be
carried out in a single structnre or
housing uuit.

Termination of assistance. The
interim rule provides that a recipient
may terminate assistauce to a
participant who violates program
reqnirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law. Recipients may resume
assistance to a participant whose
assistance has been terminated.

Recipients that are providing
permanent snpportive honsing for hard-
to-house populations of homeless
persons must exercise judgment and
examine all circumstances in
determining whether termination is
appropriate, Under this interim rule,
HUD has determined that a participant’s
assistance should be terminated only fu
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care program.

Fair Housing and Equal Opportunity
requirements. The Continuum of Care,
as well as its members and
snbrecipients, are required to comply
with applicable civil rights laws.
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds, Section 578.93(a} states that the
nondiscrimination and equal
opportunity reqnirements set forth in 24
CFR 5.105(a) apply. This includes, but
is not limited to, the Fair Housing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 {Section 504), and title II of the
Americans with Disabilities Act.

Section 578.93(b) explains when
recipients and subrecipients may
exclnsively serve a particnlar
subpopulation in fransitional or
permanent bousing. As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This “integration
mandate” reqnires that HUD-funded
programs or activities enable
individnals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding throngh the Continuum of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing te individnals with
disabilities.

There are certaiu situations in which
a recipient or subrecipient may limit
honsing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instauces where recipients or
subrecipients may limit admissiou or
provide a preference to certain
subpopnlations of homeless persons and
families who need the specialized
services provided in the housing. For
example, § 578.93(b)(2) states that the
honsing may be limited to homeless
veterans, so long as admission is not
denied based on any membership iua
protected class; e.g., homeless veterans
with families must be admitted.

- Similarly, honsing may be limited to

domestic violence victims and their
families or persons who are at risk of
institutioualization, so long as
admissiou is uot denied based on any
membership in a protected class.

Section 578.93(b)[3) states that
housing may be limited to families with
childreu.

Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex,

Further, §§ 578.93(b)(4) and (5] clearly
outline instances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober honsing may exclude persans.

HUD’s Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or execntive order specifically
authorizes such a limitation. Section
578.93(b](6) states that if the housing is
assisted with funds nnder a federal
program that is limited by federal
statnte or executive order to a specific
subpopnlation, the housing may be
limited to that subpopulation.

Section 578.93(b)(7) provides
clarification to recipients of funds under
this part as to when a project can limnit
admission to a specific subpopulation of]
homeless individuals and families based
on the service packags offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples,

Section 578.93(b)(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
supportive services that are provided in
the housing. The regulation contaius the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reacﬂ homeless persons. However,

& 578,93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individnal with a
disability, or family that inclndes an
individnal with a disability, who may
beusfit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person’s category or snbcategory of
disability. While these general
principles are offered to help clarify this|
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section, a change in the factual scenario
may change the analysis.

One clarifying example is as follows,
A private, nonprofit organization ora
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
aud services, including case
management, intensive therapy
provided by a psychiatrist, and
medication management. The recipient
or subrecipient may estahlish a
preference for individuals who are
chronically homeless. When filling an
opening in the housing, the recipient or
subrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applyiug for
entrance to the program, the recipient or
subrecipient caunot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filliug a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.

By comparison, § 578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for housing that may be
restricted to a specific disability. For
exarmple, if Continunm of Care funds for
a specific project are combined with
construction or rehabilitation funding
for housing from the Housing
Opportunities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS and their families. An
individnal or a family that includes an
individnal with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS.

In another example, a private,
nonprofit arganization applies for and
receives Continuum of Care funds from
a local governmental entity to
rehabilitate a five-unit bnilding, and
provides services including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disability who does not have
a developmental disability but who can
benefit from these services cannot be
denied.

Section 578.93(e) incorporates the
“preventing involuntary family
separation” requirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy umder the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible, HUD encourages
Continuums of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
housing for families with male children
under the age of 18.

Specific request for comment. HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement. HUD invites
comments about the difficulty that
recipients are going to experience, if
any, in implementing this requirement.
In addition to comments about the
difficulties, HUD invites comnunities
that have already implemeuted this
requirement locally to describe their
methods for use in HUD's technical
assistance materials and for posting on
the HUD Homeless Resource Exchange,

Cther standards. In addition to the
program requirements described in this
preamble, the interim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant fuuds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying nses of
program income.

Additionally, recipients are required
to follow other federal requirements
contained in this interim rale under
§578.99. These include compliance
with such federal requirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUI¥'s Lead-Based Paint
regulations, and audit requirements.
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G}

Technical assistance. The purpose of
technical assistance under the
Contiunur of Care program is to
increase the effectiveness with which
Continuurmus of Carve, eligihle applicants,
recipients, subrecipients, and UFAs
implement and administer their
Continuum of Care planning process.
Technical assistance will also improve
the capacity to prepare applications,
aud prevent the separation of families in
projects funded under the Emergency
Solntions Grants, Continuum of Care,
and Rural Housing Stability Assistance
programs. Under this interim rule,
technical assistance means the transfer

of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brochures; person-to-person exchauges;
and training and related costs,

Therefore, as needed, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grants, ar cooperative
agreements to implemeut the technical
assistance. HUD may also enter iuto
agreements with other federal agencies
when awarding tecbnical assistance
funds.

Recordkeeping requirements. Grant
recipients nuder the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulatious
through appropriate records. However,
the existing regulatious are not specific
about the records to be maintaiued. The
iuterim rule for the Continuum of Care
program elaborates upon the
recordkeeping requirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements. The recordkeepiug
requirements for documenting homeless
status were published in the December
5, 2011, Defining Homeless final rule.
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirements, Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentatiou of “at risk of
homelessness” and these requirements
can be found in § 576.500(c) of the
Emergency Solutions Grants program
interim rule published on December 5,
2011. Because the documentation
requirements pertaining to “at risk of
homelessness™ were already subject to a
60-day public comment period, HUD is
not seeking additional comment on
these requirements. Further
requirements are modeled after the
recordkeeping requirements for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD
regunlations.

Included along with these changes are
new or expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting reqnirements.
Most significantly, to protect the safety
and privacy of all program participants,
the Coutinuum of Care rule broadens
the program’s confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensure the




Federal Register/Vol. 77, No. 147/ Tuesday, July 31, 2012/Rules and Regulations

45439

confidentiality of records pertaining to
any individual provided family violence
prevention or treatment services under
this program. The iuterim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
ideutifying information of any
individual or family who applies for
and/or receives Continnum of Care
assistance,

Grant and project changes. The
interim rule provides that recipients of
grants may not make any significant
chauges to use of graut funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rnle provides
separate standards for determining
when a grant amendment is required for
Continuums having only one recipient,
including UFAs, and Continuums
having more than oue recipient.
Additionally, the interim rule provides
contingencies that must be met before
HUD will approve the grant
amenduient. These contingeucies are
necessary to ensure that recipients mest
the capacity requirements established in
the NOFA and to ensnre that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
program, that the priorities established
nnder the NOFA continne to be met.
Any chauges to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
must be fully documented in the
recipient’s or subrecipient’s records.

Sanctions. The interim rule
establishes sanctions based on existing
regulations and strengthens the
enforcement procedures and array of
remedial actions and sanctious for
recipients and subrecipients of
Continuum of Care funds. These
revisions draw from the requirements at
24 CFR 85.43 and other HUD program
regulations.

Close-out. The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
sesking renewal. Section 578.109 of this
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD.

The interim rule stipulates, for grants
seeking renewal, that failure to snbmit
final performance reports, or other
reports required by HUD within 80
days, may cause renewal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

I11. Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When uo more, or very few,
grants remain under these programs,
HUD will remove the regulations in
these parts by a separate rule (if no
grants exist) or will replace them with
a savings clause, which will continne to
govern grant agreements execnted prior
to the effective date of the HEARTH Act
regulations.

IV, Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continnum of Care
program. These regnlations are the
regnlations pertaining to: (1) Family
Income and Family Payment;
Occupancy Requirements for Section 8
and Public Housing, Other HUD-
Assisted Housing Serving Persons with
Disabilities, and Section § Project-Based
Agssistance, the regnlations for which are
in 24 CFR part 5, subpart F, specifically,
§5.601 [Purpose and Applicability),
paragraphs (d) and (e] of this section;

§ 5.603 [Definitions), specifically the
definition of “Responsible Entity;”

§ 5.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annnal Income]),
paragraph (a) of this section; (2)
Environmental Review Responsibilities
for Entities Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (Purpose and
Applicability], paragraph (b)(3) of this
section; and (3) the Consolidated
Submissious for Community Planning
and Development Programs, the
regniations for which are in 24 CFR part
91, specifically, § 91.2 (Applicability),
paragraph (b) of this section.

V. Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rnles for advance
poblic comment.? Notice and public

2The Administrative Procedure Act (5 U.S.C.,
Subchapter IT) (APA), which governs federal
rulemaking, provides in section 553(a) that matters
involving & military or foreign affairs function of the
United States ar & matter relating to federal agency

procedures may be omitted, however, if
HUD determines that, in a particular
case or class of cases, uotice and public
comment procedure are “‘impracticable,
unnecessary, or contrary to the pnblic
interest.” {See 24 CFR 10.1.)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promnlgation of the
regulations for the Continuum of Care
program.? Congress has provided
funding for this new program in the
Consolidated and Further Continuiug
Appropriations Act, 2012 (Pob. L. 112—
55, approved November 18, 2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grauts,
appropriates not less than $1.593 billion|
far the Coutinnnm of Care and Rural
Housing Stability programs. While
many federal programs, including HUD
programs, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUD’s homeless assistance grants,
inclnding the Continnum of Care
program. Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (House Report 112—
284) states in relevant part, as follows;
“The conferees express coucern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
dne to a lack of regnlations. The
conferses direct HUD to publish at least
interimn guidelines for the Emergency
Solntions Grants and Continnum of Card
programs this fiscal year aud to
implement the new grant programs as
soon as possible so that the updated
policies and practices in HEARTH can
begin to govern the delivery of homeless
assistance funding.” (See Conf. Rpt. at
page 319. Emphasis added.) Given this
congressional direction, HUD is issning
this rule providiug for regulations for
the Continuum of Care program as an
interim rule, Having interim regulations
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that wonld result from
issuance, first, of a proposed rule. As

managenteint or personnel or to public property,
loans, grants, benefits, or contracts ate exempt fromy
the advance notice and public comment
requirement of sections 553(b) and (c] of the APA.
In its regulations in 24 CFR 10.1, HUD has waived
the exemption for advance notice and public
comment for matters that relate to public property,
loans, grants, benefits, or contracts, and has
comnitted to undertake notice and comment
rulemaking for these matters.

3 Althongh HUD's regulation in 24 CFR 101
provide that HUD will involve public participation
in its rulemaking, this regnlation also provides that
notice and public procadure witl be omitted if HU
detenmines iu a particular case oz class of cases thal
notice and public precedure are impracticable,
unnecessary, or contrary to the public interest.
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has been discussed in this preamble, the
foundation for the Continuum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years,
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
fundiug for the Supportive Housing
prograr, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupaucy
program, The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expeuditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is contemplating in its regulations
in 24 CFR part 10, and this public
comment, in turu, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012.

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rile and all comments will
be taken into cousideration in the
development of the final ruie.

VI, Findings and Certifications

Regulatory Heview—Executive Orders
12866 and 13563

Under Executive Order 12866
{Regulatory Planning and Review}, a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563
(Improviug Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regnlatory
approachses that reduce burdens aud
maintain Mexibility and freedom of
choice for the public, This rule was
determined to be a “significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 (although
not an economically significant

regulatory action, as provided under
section 3(f)(1) of the Executive Order).

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act’s codification of HUD's long-
standing Continuum of Care planning
process. The HEARTH Act not only
codiffed in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Plus Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for more than 10 years
through a NOFA, which was titled the
Coutinuum of Care Hoineless Assistance
Grants Competition Program. However,
the fuuding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
each of the three programs (see, for
example, HUD’s 2008 Coutinuum of
Care NOFA at 73 FR 398450,
specifically page 39845}, In
consolidating these three conipetitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to achieve to the extent possible,
through its administrative estahlishment
of the Continuum of Care planning
process, To the extent permitted by the
HEARTH Act and where feasible, the
regulations build-in flexibility for
grantees, based on experience in
administering the Continuwm of Care
program to date, Given the transitiou
from administrative operation of the
Contiuuum of Care program to statutory
operation of the Continuum of Care
program, this iuterim rule would also
have no discernible impact upon the
€COIOomY.

The docket file is available for public
inspection in the Regulations Division,
Office of the General Couusel, Room
10276, 451 7th Street SW., Washiugton,
DC 20410-0500. Due to security
measures at the HUD Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202—
708-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-8339.

Environmental Impact

A Finding of No Significant Impact
(FONSI) with respect to the
environment has been made in

accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2](C)). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m.
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10278, Washington, DC 20410-0500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202—
708—3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-8339.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 [2 U.5.C. 1531-1538) (UMRA)
establishes requireinents for federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and on the private
sector. This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaning of
UMRA,

Regulatory Flexdibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory
flexdbility analysis of any rule subject to
notice aud comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a suhstautial
number of small entities. This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homeless
assistance programs, as consolidated
aud amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continnum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar,
Accordingly, the program requirements
should raise miuimal issues because
applicants and grantees ave familiar
with these requirements, and in
respouse to HUD's solicitations to them
on the burden of the requirements for
the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determined that this rule would not
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have a significant economic impact on
a substantial number of small entities.

Notwithstanding HUD’s
determination that this rule will not
have a significant effect on a substantial
nnmber of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rule that will meet HUD’s objectives as
described in this preamble.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism) prohihits an agency from
publishing any rule that has federalism
implications if the rule either imposes

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the ageucy meets the
consultation and funding requirements
of section 6 of the Executive Order. This
final rule does not have federalism
implications and does not impose
snbstantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reduction Act

The information collection
reqnirements contained in this interim

REPORTING AND RECORDKEEPING BURDEN

rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.5.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
condnct or sponsar, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

The bnrden of the information
collections in this interim rule is
eatimated as follows:

Respaonse
. . Number of Total annual Burden hours | Total annual
Information coliection respondents Efﬁ;ggg responses per response hours

§578.5(a) Establishing the CoC ..o ieeecrs e 450 1 450 8.0 3,60
§578.5(b} Establishing the Board .. 450 1 450 5.0 2,25
§578.7(a)(1) Hold CoC Meetings .......... 450 2 900 4.0 360
§578.7{a}(2) Invitation for New Members 450 1 450 1.0 45
§578.7(a}(4} Appoint commitlees ......... 450 2 900 0.5 45
§578.7(a)(5) Governance charter .. 450 1 450 7.0 3,15
§578.7(a}(8) and (7} Monitor performance and evaluatmn 450 4 450 9.0
§578.7(a)(8) Centralized ar coordinated assessment sys-

tem . 450 1 450 8.0
§578. T(a)(g) Wr[rten standards 450 1 450 5.0
§578.7(b} Designate HMIS _....... 450 1 450 10.0
§578.9 Application for funds ... 450 1 450 180.0
§578.11(c) Develop CoC plan .............. 450 1 450 ‘9.0
§578.21(c) Satisfying conditions ............. 8,000 1 8,000 4.0
§578.23 Executing grant agreements 8,000 1 8,000 1.0
§578.35(b) Appeal—solo ... 10 1 10 4.0
§578.35(c) Appeal—denied or decreased funding 15 1 15 1.0
§578.35{d) Appeal—competing CoC . . 10 1 10 5.0
§578.35(e) AppeaI—CDnsohdated Plan cemﬂcahon 5 1 5 2.0
§578.49(a)—Leasing exceptions .. 5 1 5 1.5
§578.65 HPC Standards ............. 20 1 20 10.0
§578. 75(3)(1) State and local reqmrements—appropnate

service provision .. - 7.000 1 7,000 0.5
§57B.75(a)(1) State and Iocal requiremen!s—housing

codes . 20 1 20 3.0
§578. 75{b) Housmg quallty slandards . 72,800 2 145,600 1.0
§578.75(b) Suitable dwelling size ..... 72,800 2 145,600 0.08
§578.75(c} Meals .. 70,720 1 70,720 0.5
§578.75(e) Ongcung assessment of supportlve serwces 8,000 1 8,000 1.5 12,00p
§578.75(f) Residential supenvision . [ 6,600 3 19,800 Q.75 14,850
§578.75(g) Participation of homeless mdl\nduals . 11,500 1 11,500 1.0 11,50p
§578.75(h) Supportive service agreements . 3,000 100 30,000 0.5 15,00p
§578.77(a) Signed leases/occupancy agreemems 104,000 2 208,000 1.0 208,00p
§57B.77(b) Calculating occupancy charges 1,840 200 368,000 0.75 276,00p
§578.77(c) Calculating rent . . 2,000 200 430,000 D.75 300,00D
§578.81(a) Use restriction ......c..ooeee 20 1 20 0.5 1D
§578.91(a) Termination of assistance .. 400 1 400 4.00 1,60p
§578.91(b) Due process for termination of assislanc 4,500 1 4,500 3.0 13,500
&578.95{d)—Conflict-of-Interest exceptions .. 10 1 10 3.0 30
§578.103(a)(3) Documenting homelessness .......... 300,000 1 300,000 0.25 75,000
§578.103(a}(4) Documenting at risk of homelessness ....... 10,000 1 10,000 0.25 2,80p
§57B.103(a}(5) Documenting imminent threat of hamm ....... 200 1 200 0.5 100
§57B.103(a}(7) Documenting program participant records 350,000 6 2,100,000 0.25 525,00D
§57B.103(a)(7) Documenting case management .. - 8,000 12 96,000 1.0 96,000
§578.103{a)(13) Documenting faith-basad actwmes 8,000 1 8,000 1.0 8,00p
§ 57B.103({b) Confidentiality procecures ., 11,500 1 11,500 1.0 11.50p
§578.105(a) Grant/project changes—UFAs 20 2 40 2.0 8p
§578. 105{b) Granb’prOJect changes—mulnple prOJect appll-

canis . 800 1 BOO 2.0 1.60p

Tolal (i e e 1,921, 710.p
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In accordance with 5 CFR
1320.8{d)[1), TUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions HUD, including whether the
information will have practical utility;

(2) Evaluate the accuracy of HUD'’s
estimate of the burden of the proposed
collection of information;

(3} Enhance the quality, utility, and
clarity of the informatiou to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule. Comments must refer to the
proposal by name and docket nurmber
(FR-5476-1-01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503, Fax: (202) 395—
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7233, Washington, DC 20410-
7000.

Interested persons may subimit
comments regarding the information
collectiou requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov. HUD
strongly encourages commenters to
snbmit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make themn immediateky
available to the public. Comments
subrmitted electronically through the
http:/fwww.regulations.gov Web site can
be viewed by other commenters and
iuterested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Commuuity facilities, Continuum of
Care, Emergency solutions grants, Grant
programs—housing and community
development, Grant program-—social
programs, Homeless, Rural housing,
Reporting and recordkeepiug
requirements, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec,
578.1 Purpose and scope.
578.3 Definitions.

Subpart B—Establishing and Operating a
Continuum of Care

578.5 Estahlishing the Continuum of Care.

578.7 Responsibilities of the Continuurm of
Care.

578.0 Preparing an application for funds.

578.11 Unified Funding Agency.

578.13 Remedial action,

Subpart C—Application and Grant Award
Process

578.15 Eligible applicants.

578.17 Overview of application and grant
award process.

578.19 Application process.

578.21 Awarding fuuds.

578.23 Executing grant agreemeuts.

578.25 Site control.

578.27 Consolidated plan.

578.20 Subsidy layering.

578.31 Environmental review.

578.33 Renewals.

578.35 Appeal.

Subpart D—Program Components and
Ellgible Costs

578.37 Program components and uses of
assistance.

578.39 Continuum of Care planning
activities.

578.41 Unified Funding Agency costs.

578.43 Acquisition.

578.45 Rehabilitation.

578.47 New construction.

578.49 Leasing.

578.51 Rental assistance.

578.53 Supportive services,

578.55 Operating costs.

578.57 Homeless Management Infonnation
System.

578.59 Project administrative costs.

578.61 Relocation costs.

578.63 Indirect costs.

Subpart E—High-Performing Communlties

578.65 Standards.

578.67 Publication of application.
578.69 Cooperation among entities.
578.71 HPC-eligible activities.

Subpart F—Program Requirements

578.73 Matching requiremeuts.

578.75 General operations.

578.77 Calculating occupancy charges and
Tent,

578.79 Limitation on transitional housing.

578.81 Term of commitment, repayment of
grants, and prevention of undue benefits.

578.83 Displacement, relocation, and
acqnisition.

578.85 Timeliness standards.

5378.87 Limitation on use of funds.

578.89 Limitation on use of grant funds to
serve persons defined as homeless nuder
other federal laws,

578.91 Termination of assistance to
program participants.

578.93 Fair Housing and Equal
Opportunity.

578.95 Conflicts of interest.

578.97 Program income.

578.99 Applicability of other federal
requireimnents.

Subpart G—Grant Adminlstratlon

578.101 Technical assistance.

578.103 Recordkeeping requirements.

578.105 Grant and project changes.

578.107 Sanclions.

578.109 Closeout.

Authority: 42 U.5.C, 11371 et seq., 42

U.5.C. 3535(d).

Subpart A—General Provisions

§578.1 Purpose and scope.

(a) The Continunm of Care program is
authorized by subtitle C of title IV of the
McKinuey-Vento Homeless Assistance
Act (42 U.5.C. 11381-11389),

(b} The program is designed to:

(1) Promote communitywide
commitment to the goal of ending
homelessness;

(2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals (including
unaccomparied youth) and families,
while minimizing the tranma and
dislocation caused to homeless
individuals, families, and communities
by homelessness;

(3) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-sufficiency among
individuals and families experiencing
homelessness.

§578.3 Definitlons.

As used in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.S.LC. 11371 ef seq.}.

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when reuewed. It
includes fuuds only for those eligible
activities (operating, supportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
origiual grant as amended), less the
unrenewable activities (acquisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continuum of Cars to apply for
assistance under this part on behalf of
that Continuum.
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At risk of homelessness. (1} Au
individual or family who:

(i) Has an annual income below 30
percent of median family income for the
area, as determined by HUD;

(ii) Does not have sufficient resources
or support networks, e.g., family,
friends, faith-based or other social
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Homeless’ definition in this section;

. and

(iii) Meets one of the following
conditions:

{A) Has moved because of economic
reasons two or more times doriug the 60
days immediately preceding the
application for homelessness prevention
assistance;

[B) 1s living in the home of auother
because of economic hardship;

(C) Has been notified in writing that
their right to occupy their ¢nrrent
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

) Lives in a hotel or motel and the
cost of the hotsl or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

(E) Lives in a singls-room occupancy
or efficiency apartment umnit in which
there reside more than two persons, or
lives in a larger honsing nnit in which
there reside more than 1.5 people per
room, as defined by the U.S. Censns
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other yonth
facility, or correction program or
institution); or

(G) Otherwise lives in honsing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A child or youth who does not
qualify as “homeless” under this
section, bnt qualifies as “homeless”
under section 387(3) of the Runaway
and Homeless Yonth Act {42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act {42 U.5.C. 9832(11)), section
41403(6) of the Violence Against
Women Act of 1994 (42 U,5.C. 14043e—
2(8)), section 330(h}(5){A} of the Pnblic
Health Service Act (42 U.S.C.
254bh)(5)(A)], section 3(m) of the Food
and Nntrition Act of 2008 (7 U.S.C.
2012(m)), or section 17(b)(15) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786{b}(15)}; or

(3) A child or youth who does not
gnalify as “homeless” under this

section, but qualifies as ‘“homeless”
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals. A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive aud standardized
assessiment tool.

Chrenically homeless. (1) An
individual who:

(i) Is hometess and lives in a place not
meant for human habitation, a safe
haven, or in sn emergency shelter; aud

(ii) Has been home%ess and living or
residing in a place not meant for hnman
habitation, a safe haven, or in an
emergency shelter continnously for at
least one year or on at least four separate
occasions in the last 3 vears; and

(iit) Can be diagnosed with one or
more of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.S.C.
15002)), post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2) An individnal who has been
residing in an institutional care facility,
inclnding a jail, substance abuse or
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility,

or

(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1)
of this definition, inclnding a family
whose composition has fluctnated while
the bead of household has been
homeless.

Collaborative applicant means the
eligible applicant that has heen
designated by the Continnnm of Care to
apply for a grant for Continnum of Care
plamiing funds under this part on behalf
of the Continuum,

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91.

Continuum of Care and Continuum
means the group organized to carry out
the responsibilities required under this

part and that is composed of
representatives of organizations,
including nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
nniversities, affordable honsing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these gronps are
represented within the geographic area
and are available to participate,

Developmental disability means, as
defined in section 102 of the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000 (42 U.SC.
15002):

(1) A severe, chronic disability of an
individual that—

(i) Is attribntable to a mental or
physical impairment or combiuation of
mental and physical impairments;

(ii) Is manifested hefore the individual
attains age 22;

(tii) Is likely to continue indefinitely;

(iv) Results in snbstantial functiona
limitations in three or more of the
following areas of major life activity:

{A] Self-care;

(B) Receptive and expressive
langnage;

(C) Learning;

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living;

{G) Economic self-sufficiency.

(v) Reflects the individnal’s need for
a combination and seqnence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individnally
planned and coordinated.

(2) An individual from birth to age 9,
inclnsive, who bas a substantial
developmental delay or specific
congenital or acqnired condition, may
be considered to bave a developmental
disability without meeting three or mordg
of the criteria described in paragraphs
(1)(i) through (v) of the definition of
“developmental disability” in this
section if the individual, withont
services and supports, has a high
probability of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
aud local government,

Emergency shelteris defined in 24
CFR part 576,

Emergency Solutions Grants (ESG)
means the grants provided nnder 24
CFR part 576.
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Fair Market Rent (FMR] means the
Fair Market Rents published in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD.

Homeless means:

(1} An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meauing:

[i} An individual or family with a
primary nighttime residence thatisa
public or private place not designed for
or ordinarily used as a regular sleeping
accommodation for human beings,
including a car, park, abandoned
building, bus or train station, airport, or
camping ground;

(ii) An individual or family living in
a snpervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional honsing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iii) An individual who is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institution;

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(i) The primary nighttime residence
will be lost within 14 days of the date
of application for homeless assistance; -

(ii) No subsequent residence has been
identified; and

(iii) The individual or family lacks the
resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
vears of age, or families with children
and youth, who do not otherwise
qualify as homeless under this
definition, but who:

(i) Are defined as homeless under
section 387 of the Runaway and
Homeless Youth Act (42 U.S.C. 5732a),
saction 637 of the Head Start Act (42
11.5.C. 8832), section 41403 of the
Violence Against Women Act of 1994
(42 U.5.C. 14043e-2), section 330(h) of
the Public Health Service Act (42 U.S.C,
254b[h)), section 3 of the Food and
Nutrition Act of 2008 {7 U.S.C. 2012},
section 17(b) of the Child Nntrition Act
of 1866 (42 11.5.C. 1786(b)), or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.5.C. 11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(i31) Have experienced persistent
instability as measured by two movaes or
more during the 60-day period
immediately precediug the date of
applying for homeless assistance; and

Ev) Can be expacted to continue in
such status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (including neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any individual or family who:

(i) Is fleeing, or is attempting to flee,
domestic violence, dating viclence,
sexual assanlt, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
including a child, that has either taken
placs within the individual’s or family’s
primary nighttime residence or has
made the individnal or family afraid to
return to their primary nighttime
residence;

(ii) Has no other residence; and

(iii) Lacks the resources or support
networks, e.g., family, friends, and faith-
based or other social networks, to obtain
other permanent housing,

Homeless Management Information
System (HMIS]} means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD.

BHMIS Lead means the entity
designated by the Continunm of Care in
accordance with this part to operate the
Continunm’s HMIS on its behalf.

Permanent housing means
community-based housing without a
designated length of stay, and includes
both permanent supportive housing and
rapid rehousing. To be permanent
housing, the program participant mnst
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimnm of one month
long, and is terminable only for cause.

Permanent supportive housing means
permanent honsing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.

Point-in-time count means a count of
sheltered and unsheltered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.

Private nonprofit organization means
an organizatiomn:

(1] No part of the ust earnings of
which inure to the benefit of any
member, founder, contributor, or
individual;

(2) That has a voluntary board;

(3) That has a functioning accounting
gystem that is operated in accordance
with generally accepted accounting
principles, or has desiguated a fiscal
agent that will maintain a functioning
acconnting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance.

A private nonprofit orgauization does
not include governmental organizations,
snch as public housing agencies.

Program participant means an
individual (including an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds.

Project means a group of eligible
activities, snch as HMIS costs, identified
as a project in an application to HUD for
Continuum of Care funds and includes
a structure (or structures) that is (are)
acquired, rehabilitated, constructed, or
leased with assistance provided under
this part or with respect to which HUD
provides rental assistance or annual
payments for operating costs, or
supportive services under this subtitle,

Recipient means au applicant that
signs a grant agreement with HUD.

Safe haven means, for the purpose of
defining chronically homeless,
snpportive housing that meets the
following;

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been
nnwilling or nnable to participate in
supportive services;

(2) Provides 24-hour residence for
eligible persons for an nnspecified
period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

(4} Provides Ii‘)cmr-clemand services and
referrals for the residents.

State means each of the 50 States, the
District of Columbia, the
Commonwealtb of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands.

Subrecipient means a private
nonprofit organization, State, local
government, or instrnmentality of State
or local government that receives a




Federal Register/Vol. 77, No. 147 /Tuesday, July 31, 2012/Rules and Regulations

45445

subgrant from the recipient to carry out
a project,

Transitional housing means honsing,
where all program participants have
signed a lease of occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
families into permanent housing within
24 months or such longer period as
HUD determines necessary. The
program participant must have a lease
or occupancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA} means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to carry out the duties in
§578.11(b}, which is approved by HUD
and to which HUD awards a grant,

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assault, or stalking.
This term inclndes rape crisis centers,
battered women’s shelters, domestic
violence transitional housing programs,
and other prograrus.

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Estahlishing the Contlnuum of
Care.

(a} The Continuum of Care,
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, goveruments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homelsss and formerly homeless
individnals.

(b) The board. The Continnnm of Care
must establish a board to act on behalf
of the Continunm nsing the process
established as a reqnirement by
§578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§578.95(h). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless snbpopulations; and

(2) Include at least one homeless or
formerly homeless individnal.

(c) Transition. Continunms of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph (b) of this section.

§578.7 Responsihilities of the Continuum
of Care.

(a) Operate the Continuum of Care.
The Continnnm of Care must:

(1) Hold meetings of the full
membership, with pnblished agendas, at
least semi-annnally;

(2) Make an invitation for new
members to join publicly availahle
within the geographic at least annually;

(3) Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, updated, and
approved by the Continuum at least
OICe every d years;

(4) Appoint additional committees,
subcommittees, ar workgroups;

(5] In consultation with the
collaborative applicant and the HMtS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

(6) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program {ype, manitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;

(7] Evaluate outcomes of projects
funded under the Emergency Solutions
Grants program and the Continuum of
Care program, and report to HUD;

(8) tn cousultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for honsing
and services. The Continuum must
develop a specific policy to gnide the
operation of the centralized or
coardinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexual
assanlt, ar stalking, bnt who are seeking
shelter or services from nonvictim
service providers. This system must
comply with any requirements
established by HUD by Notice,

(9) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing

Continuum of Care assistance. Ata
minimum, these written standards must
include:

(i) Policies and procednres for
evaluating individuals’ and families’
eligibility for assistance nnder this part;

(ii) Policies and procednres for
determining and prioritizing which
sligible individnals and families will
receive fransitional housing assistance;

{iii) Policies and procedures for
determining and prioritizing which
eligible individnals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
receiving rapid rehousing assistance;

[v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive honsing
assistance; and

(vi) Where the Continuum is
designated a high-performing
commnrity, as described in snbpart G off
this part, policies and procedures set
forth in 24 CFR 576.400{e)(3)(vi),
(e](3)(vii), (e)(3)(viii), and {e](3){ix).

(b) Designating and operating an
HM]IS. The Continuum of Care must:

(1) Designate a single Homeless
Management Information System
(HMIS) for the geographic area;

(2] Designate an eligible applicant to
manage the Continuum’s HMIS, which
will be known as the HMIS Lead;

(3] Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS,

(4) Ensure consistent participation of
recipients and subrecipieuts in the
HMIS; and

(5) Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD,

(¢) Continuum of Care planning. The
Continuum must develop a plan that
includes:

{1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individuals (including
unaccompanied youth) and families. At
a minimum, such system encompasses
the following:

(i) Outreach, engagement, and
assessment;

(ii) Shelter, housing, and supportive
services;

(iii) Prevention strategies.

(2) Planning for and conducting, at
least biennially, a point-in-time connt of
homeless persons within the geographid
area that meets the following
requirements:

(i) Homeless persons who are living iy
a place not designed or ordinarily used
as a regular sleeping accommadation foy
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humans must be counted as unsheltered
homeless persons.

{ii) Persons living in emergency
shelters and transitional housing
projects must be counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD by Notice.

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
ared;

(5) Consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

§578.9 Preparing an application for funds.

(a) The Continnum must:

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA published by
HUD nnder §578.19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

{3) Determine if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

{1) If more than one application wiil
be submitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information

m all applicants and for all projects
within the geographic area that the
Continunm has selected funding. The
collahorative applicant will also apply
for Continuum of Care planning
activities. If the Continuum is an
sligible applicant, it may designate
itself;

(ii) If only one application will be
submitted, that applicant will be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuum has
selected for funding and apply for
Continunm of Care planning activities;

(b) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Coutinuum. This includes approving
the Continunm of Care application.

§578.11 Unified Funding Agency.

{a) Becoming a Unified Funding
Agency. To become designated as the
Unified Funding Agency (UFA) fora
Continuum, a collaborative applicant
must be selected by the Continuum to
apply to HUD to be designated as the
UFA for the Continuum.

(b) Criteria for designating a UFA.
HUD will consider these criteria when
decidiug whether to designate a
collaborative applicant a UFA:

(1) The Continuum of Care it
represents meets the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84.21
(for nonprofit organizations) and 24 CFR
85.20 (for States);

(3) The collaborative applicant
demonstrates the ability to monitor
subrecipients; and

(4) Such other criteria as HUD may
establish by NOFA.

(c) Requirements. HUD-designated
UF As shalk

{1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the entire geographic area.

(2) Enter into legally binding
agreements with subrecipients, and
receive and distribnte funds to
subrecipients for all projects within the
geographic area, .

(3) Require subrecipients to establish
fiscal control and acconnting
procednres as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circulars.

(4} Obtain approval of any proposed
grant agreement amendments by the
Continunm of Care before snbmitting a
request for an amendment to HUD.

§578.13 Remedial action.

(a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
inchade:

(1) Designating a replacement
Continunm of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continuum’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continunm’s geographic area.

(b HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§578.15 Eligible applicants.

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants.

{b} Designation by the Continuum of
Care. Eligible applicant(s} must have
been designated by the Continuum of
Care to submit an application for grant
fnnds under this part. The designation
must state whether the Continuum is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continnurn is designating only one
applicant to apply for funds, the
Continunm must designate that
applicant to be the collaborative
applicant.

c) Exclusion. For-profit entities are
not eligible to apply for grants or to be
subrecipients of grant funds.

§578.17 Overview of application and grant
award process.

(a) Formula. (1) After enactment of the
annual appropriations act for each fiscal
year, and issuance of the NOFA, HUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
connties, and all other counties.

(2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this sectton, to the
amonnt of funds being made available
under the NOFA. That amcount is
calcnlated by:

(i) Determining the total amount for
the Continuum of Care competition in
accordance witll section 413 of the Act
or as otherwise directed by the annual
appropriations act;

ii) From the amount in paragraph
{a)(2)(i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and

(iii) Deducting the amount of funding
necessary for Continuum of Care
planning activities and UFA costs.

(3) PPRN is calculated on the amount
determined under paragraph (a}(2) of
this section by using the following
formula:
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(i} Two percent will be allocated
among the four insular areas (American
Samoa, Gnam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratic of the
populatiou of each insular area to the
population of all insular areas.

(ii) Seveuty-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any ous
year since 2004,

(iii) The amount remaining after the
allocation under paragraphs {a){1) aud
{2) of this section will be allocated,
nsing the CDBG formula, to
metropolitan cities and urban conuties
that have not been funded nnder the
Emergency Solutious Grauts program in
any year since 2004 and all other
couuties in the United States and Puerto
Rica,

(4] If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least oue year, after
making adjustments proportional to
increases in fair market rents for the
geographic area for leasing, operating,
and rental assistance for permauent
housing, HUD will reducs,
proportionately, the total amount
required to renew all projects eligible
forrenewal in that year for at least one
vear, for each Continuum of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Continnum
will be required to deduct from renewal
projects Continuum-wide,

(b) Calculating a Confinuum of Care’s
maximum award amount. (1) Establish
the PPRN amount. First, HUT} will total
the PPRN amounts for each
metropolitan city, urban connty, other
county, and insnlar area claimed by the
Continuum as part of its geographic
area, excluding any counties applying
for or receiving funding from the Rural
Housing Stability Assistance program
under 24 CFR part 579.

(2) Establishing renewel demand.
Next, HUD will determine the renewal
demand within the Continunm’s
geographic area. Renewal demand is the
sum of the annual renewal amounts of
all projects within the Continunm
eligible to apply for renewal in that
fiscal year's competition, before any
adjustments to rental assistance, leasing,
and operating line items based on FMR
changes.

(3} Establishing FPRN. The higher of
PPRN or renewal demand for the
Contiuunm of Care is the FPRN, which

is the base for the maximum award
amount for the Continuum.

(4] Establishing the maximum award
amount. The maximnm award amouut
for the Continunm is the FPRN amonnt
plus auy additional eligible amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses.

§578.19 Application process.

(a) Notice of Funding Availability.
After enactmeut of the anuual
appropriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applicatians. All applications to
HUD, including applications far grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary. Ata
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the vames of the
subrecipients; a description of the
subpopulations of homeless or at risk of
homelessuess to be served by projects;
the number of nnits to be provided and/
or the unmber of persons to be served
by each project; a budget request by
project; and reasonable assurances that
the applicant, or the suhrecipient, will
own or bave control of a site for the
proposed project uot later than the
expiration of the 12-month period
beginning npon notification of an award
for graut assistance.

§578.21 Awarding funds.

(a) Selection. HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA aud will award funds to
recipients through a national
competition based on selection criteria
as defined iu section 427 of the Act.

(b) Announcement of awards. HUD
will annonnce awards and notify
selected applicants of auy conditions
imposed on awards. Couditions must be
satisfied before HUD will execute a
grant agreement with the applicant.

(c) Satisfying conditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed omn it.
Correcting all issues and couditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the

. documentation of financial feasibility

must be completed within 12 months of
the annouucement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction. The 12-month deadline
way be extended by HUD for np to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipieut,

§578.23 Execuling grant agreements.

{a) Deadline. No later than 45 days
from the date when all conditions are
satisfied, the recipient and HUD must
execute the grant agreement,

{b} Grant agreements. (1) Multiple
appliconts for one Confinuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2) One applicant for ¢ Continuum. If
a Continuum desiguates only one
applicant for the geographic area, after
awarding fuuds, HUD may enter into a
grant agreement with that applicant for
new awards, if any, and one graut
agreenent for renewals, Continuum of
Care planning, and UFA costs, if any,
These two grants will cover the entire
geographic area. A default by the
recipient under one of those graut
agreements will also be a defanlt under
the other.

(3) Unified Funding Agencies. If a
Continuuin is a UFA that HUD has
approved, then HUD will enter into one
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continunm of Care
planning and UFA costs, if any. These
two grants will cover the entire
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.

(c) Required ngreements, Recipients
will be required to sign a grant
agreement in which the recipient agrees

{1) To ensure the operation of the
project(s) in accordance with the
provisious of the McKinney-Veto Act
and all requirements under 24 CFR part
578;

(2) To monitor aud report the progress
of the project(s) to the Continuum of
Care and HUD,;

(3) To ensnre, to the maximum extent
practicable, that individuals and
families experiencing homelessuess are
involved, through employment,
provision of volunteer services, or
otherwise, in constructing,
rehabilitating, maintaining, and
operating facilities for the project and in
providing supportive services for the
project;

{4) To reqnire certification from all
subrecipients that:
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(1) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services throngh the project;

(ii) The address or location oFany
family violence project assisted under
this part will uot be made public, except
with written authorization of the person
responsible for the operation of such
project;

(iii) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act aud other laws relating to the
provision of educational and related
services to individuals aud families
experiencing homelessness;

Ev] In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Edncation Act, and programs authorized
under subtitle B of title VII of the Act;

[v) The subrecipient, its officers, and
employees are not debarred or
suspended from doing business with the
Federal Government; and

(vi) Subrecipieuts will provide
information, such as data and reports, as
required by HUD; and

l?5] To establish such fiscal control
and accounting procedures as may be
necessary to assure the proper disbursal
of, and acconnting for grant funds in
order to ensure that all financial
transactions are conducted, and records
maintained in accordance with
generally accepted accouuting
principles, if the recipient is a UFA;

(6) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational needs of
children into account when families are
placed in housing aud will, to the
maximum extent practicable, place
families with children as close as
possible to their school of origin so as
not to disrupt such children’s
edncation;

(8) To monitor subrecipients at least
annually;

(9) To use the centralized or
coordiuated assessment system
established by the Continuum of Care as
set forth in § 578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Care’s ceutralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment system that

meets HULYs minimum requirements
and the victim service provider uses
that system instead;

{10) To follow the written standards
for providing Continunm of Care
assistance developed by the Continuum
of Care, including the minimum
reqnirements set forth in §578.7(a)(9);

11) Enter into subrecipient
agreements reqniring snbrecipients to
operate the project{s) in accordance
with the provisions of this Act and all
reqnirements under 24 CFR part 578;
and

(12) To comply with such other terms
and conditions as HUD may establish by
NOFA.

§578.25 Site control.

(a) In general. When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section §578.21 before HUD will
execute a grant agreement. This
requirement does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.

(k) Evidence. Acceptable evidence of
site coutrol is a deed or lease. If grant
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreemeut. The owner,
lessee, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
assistance,

[¢) Tax credit projects. (1} Applicants
that plan to use the low-income housing
tax credit anthorized under 26 U.S8.C. 42
to finance a project must prove to HUIDY's
satisfaction that the applicant or
subrecipient identified in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site.

(iFTo have control of the limited
partnership, the applicant or
subrecipient must be the general partmer
of the limited partnership or have a 51
percent controlling interest in that
general partner.

(ii) To have control of the limited
liability company, tbe applicant or
subrecipient mnst be the sole managing
member.

(2) H grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
snbrecipieut must maintain control of
the partnership or corporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision.
The partnership or corporation must
own the project site throughout the 15-
year period. If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof.

§578.27 Consolidated plan.

(a) States or units of general locol
government. An applicant that is a State
or a nnit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plau(s) for the
jurisdiction(s) in which the proposed
project will be located. Funded
applicants must certify in a grant
apreement that they are following the
HUD-approved consolidated plan.

(b) Other applicants. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for fuuding is
consistent with the jurisdictiou’s HUD-
approved consolidated plan. The
certification mnst be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under §578.35.

(¢c) Timing of consolidated plan
certification submissions. The required
certification that the application for
funding is consistent with the HUD-
approved cousolidated plan must be
snbmitted by the funding application
submission deadline annonnced in the
NOFA,

§578.29 Subsidy layering.

HUD nay provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 {42
11.5.C. 3545) and 24 CFR part 4, subpart
A. An applicant must snbmit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reascnably expects to receive, for a
proposed project or activities. HUD's
review of this information is intended to
prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local agencies, inclnding assistance
such ag tax concessions or tax credits.

§578.31

(a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subrecipient shall supply
all available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50. The
recipient or subrecipient mnst carry out
mitigating measures required by HUD or
select an alternate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Immpact Statement.

(b) The recipient or subrecipient, its
project partners, and their contractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
nnder this part, until HUD has
performed an environmental review
nnder 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

Environmental review.

§578.33 Renewals.

(a) In general. Awards made nnder
this part and title IV of the Act, as lu
effect before August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, snpportive services, rental
assistance, HMIS, and administratiou
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of
this part, and must submit the request
within the time frame established by
HUD.

(b) Length of renewal. HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs. Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance. Renewals of project-
based rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations.

(6) Assistance available. (1)
Assistance dnring each year of a
renewal psriod may be for:

(i) Up to 100 percent of the amount
for snpportive services and HMIS costs
in the final vear of the prior funding
period;

(ii) Up to 100 percent of the amount
for leasing and operating in the final
year of the prior fnnding period
adjusted in proportion to changes in the
FMR for the geographic area; and

(iii) For rental assistance, up to 100
percent of the result of multiplying the
number and unit size(s) in the grant
agreement by the number of months in
the renewal grant term and the
applicable FMRE.

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible far
renewal in the Continuum of Care
program even if the awardees would not
be eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
number of persons or units in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continnum that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before Augnst 30, 2012. For
purposes of meeting the requirements of
this part, a project will continne to be
administered in accordance with 24
CFR 582.330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583.325, if the
project received funding nnder the
Supportive Housing Program,

(2] Renewal of awards made after
August 30, 2012. Review criteria for
competitively awarded renewals made
after Angnst 30, 2012 will be described
in the NOFA.

(e) Unsuccessful projects, HUD may
renew a project that was eligible for
renewal in the competition and was part
of an application that was not funded
despite having heen submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, npon a finding that the project
meets the purposes of the Confinuum of
Care program. The renewal will not
exceed more than one year and will be
under such conditions as HUD deems
appropriate.

{f} Annual Performance Report
candition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

(2) The recipient submits an APR that
HUD deems unacceptable or shows
noncompliance with the requirements
of the grant and this part.

§578.35 Appeal.

(a) In general. Failure to follow the
procednres or meet the deadlines
established in this section will result in
denial of the appeal.

{b) Sclo app%cants. (1) Whe may
appeal, Nonprofits, States, and local
governments, and instrnmentalities of
State or local governments that
attempted to participate in the
Coutinnnm of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
manuer, and that suhbmitted a solo
application for funding by the
application deadline established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2) Notice of intent to appeal. The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuum, with their funding
application.

(3) Deadline for submitting proof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence snpporting its claim, in such
manner as HUD may require hy Notice.

(4) Response from the Continuum of
Care. The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD
in writing and in such manner as HUD
may require, with a copy to the solo
applicant.

5) Decision. HUD will notify the solo
applicant and the Continunm of its
decision within 60 days of receipt of the
Continuum’s response.

{6) Funding. If HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future. HUD may also reduce the
award to the Continunm’s applicant(s).

(c} Denied or decreased funding. (1)
Who may appeal. Eligible applicants
that are denied funds by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD’s annonncement of the award.

{2) Decision. HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. HUD will reverse a
decision only when the applicant can
show that HUD error caused the denial
or decrease.
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(3) Funding. Awards and increases ta
awards made upon appeal will be made
from next available funds.

(d) Competing Continuums of Care.
(1) In general. If more than one
Continnum of Care claims the same
geographic area, HUD will award funds
to the Continuum applicant(s) whose
application(s) has the higbest total
score. No projects will be funded from
the lower scoring Continunm. No
projects that are submitted in two or
more competing Continunm of Care
applications will be funded.

2) Who moy oppeal. The designated
applicant(s) for the lower scoring
Continuurm may appeal HUD's decision
to fund the application(s) from the
competing Continuum by filing a
written appeal, in such form and
manner as HUD may require by Notice,
within 45 days of the date of HUD's
announcement of the award.

(3} Decision. HUD will notify the
applicant(s) of its decision on the appeal
within 60 days of the date of HUD's
receipt of the written appeal. HUD will
reverse a decision only upon a showing
by the applicant that HUD error caused
the denial,

(e) Consolidoted plan cerfification. (1)
In general. An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the
Consolidated Plan.

(2) Procedure. The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
deuied the certification of consistency.
The appeal must include, at a
minimnm:

(i) A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Cousolidated Plan;

(ii} A copy of the jurisdiction’s
response stating the reasons for denial,
includiug the reasons the proposed
praject is not consistent with the
jurisdiction’s Consaolidated Plan in
accordance with 24 CFR 91,500(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan.

(3) Jurisdiction response. The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction's Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanation of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the
appeal,

4} HUD review. (1) HUD will issue its
decision within 45 days of the date of
HUD's receipt of the jurisdiction’s

response. As part of its review, HUD
will consider:

(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refnsal to provide the
certificate.

[ii) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is uot
consistent with the jurisdiction’s
Consolidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
respanse from the political jurisdiction,

Subpart D—Program Components and
Eligible Costs

§578.37 Program components and uses of
agsistance.

(a) Continuum of Care funds may be
used to pay for the eligible costs listed
in §578.39 through § 578.63 when used
to establish and operate projects under
five program componsents: permanent
housing; trausitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in a]l
compouents for the eligible costs of
contributiug data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
compousuis are subject to the
restrictions on combining funds for
certaiu eligihle activities in a single
project found in § 578.87(c). The eligible
program compouents are:

(1) Permanent housing (PH}.
Permaneut housing is community-hased
heusing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
constructiou, leasing, rental assistance,
operating costs, and supportive services.
PH includes:

(i) Permanent supportive housing for
persons with disabilities (PSH). PSH can
only provide assistance to individuals
with disabilities and families in which
one adult or child has a disability.
Supportive services designed to meet
the needs of the program participants
must be made available to the program
participants.

(ii) Hapid rehousing. Continuum of
Care funds may provide supportive
services, as set forth in §578.53, and/or
short-term {up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistauce, as set
forth in § 578.51(c), as necessary to help

a homeless individual gr family, with or
without disabilities, move as quickly as
possible into permanent housing and
achieve stability in that housing. When
providing short-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to §578.51(a)(1), bnt uot
§578.51(a)(1)(i) and (ii); (a)(2); (c} and
(f) through (i); and (1){1). These projects:

(A) Must follow the writteu policies
and procedures established by the
Continuum of Care for determining and
prioritizing which eligible families and
individuals will receive rapid rehousing
assistance, as well as the amouut or
percentage of rent that each program
participant must pay.

(B) May set a maximum amouut or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistance, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent. For the purposes of
calculating rent for rapid rehousing, the
reut shall equal the sum of the total
monthly rent for the unit and, if the
tenant pays separately for utilities, the
monthly allowance for utilities
[excluding telephone) established by the
public housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no moare
than 24 months to a household.

(D) May provide supportive services
for no longer than 6 months after rental
assistance stops.

(E) Must re-evaluate, not less than
once anuually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing. The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or ather
circurmstauces (e.g.. chauges in
household camposition) that affect the
program participaut’s need for
assistance, When notified of a relevant
chauge, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

(F) Require the program participant to
meet with a case maunager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt
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from this requirement if the Violence
Against Women Act of 1994 (42 U.S.C,
13925 ef seq.) or the Family Violence
Prevention and Services Act (42 U.5.C.
10401 et seq.) prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services.

(2) Transitianal Housing {TH].
Transitional housing facilitates the
movement of homeless mdividuals and
families to PH within 24 months of
entering TH. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.

(3) Supportive Service Only (550].
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
supportive services will be provided,
and snpportive services in order to
provide supportive services fo
nnsheltered and sheltered homeless
persans for whom the recipient or
snhrecipient is nat providing housing or
housing assistance. SSO includes street
outreach.

(4) HMIS. Funds may be used by
HMIS Leads to lease a structnre in
which the HMIS is operated or as
operating funds to aperate a structure in
which the HMIS is operated, and for
other costs eligible in §378.57.

(5) Homelessness prevention. Fonds
may be nsed by recipients in
Continnums of Care-designated high-
performing communities for housing
relocation and stabilization services,
and short- and/or medinm-term rental
assistauce, as described in 24 CFR
576.105 aud 24 CFR 576.106, that are
necessary to prevent an individual ar
family from becoming homeless.

(b) Uses of assistance, Fnuds are
available to pay for the eligible costs
listed in §578.39 through § 578.63 when
used to:

(1) Establish new housing or new
facilities to provide snpportive services;

(2) Expang existing housing and
facilities in order to increase the number
of homeless persons served;

(3) Bring existing honsiug and
facilities into compliance with State and
local government health and safety
standards, as described in § 578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

5) Pravide supportive services for
residents of suppaortive housing or for
homeless persons not residing in
supportive housing;

][::35 Continue funding permaneut
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental assistance;

(7) Establish and operate an HMIS or
comparable database; and

(8) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care.

(c) Multiple purposes. Structures used
to provide honsing, supportive housing,
snpportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be availahle only in
proportion to the use of the structure for
snpportive housing or supportive
services. If eligible and ineligible
activities are carried out in separate
portions of the same structure or in
separate structnres, grant funds may not
be used to pay for more than the actual
cost of acquisition, constrnction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities. If eligible and ineligible
activities are carried ont in the same
structure, the costs will be prorated
based on the amount of time that the
space is nsed for eligible versus
ineligible activities,

§578.39 Continuum of Care planning
aclivities.

(a) Jn general. Collahorative
applicants may use up to 3 percent of
their FPRN, or a maximnm amount to be
established by the NOFA, for costs of:

(1) Designing and carrying out a
collaborative process for the
development of an application to HUD;

(2) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area nnder the
Continunm of Care and the Emergency
Solutions Grants programs; and

(3) Participating in the consolidated
plan(s) for the geographic area(s}.

(b) Centinuum of Care planning
activities. Eligible plauning costs
include the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordiuation of uonprofit homeless
providers, victim service providers,
faith-hased organizations, governmeuts,
businesses, advocates, puhlic housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
honsing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3} Developing a Continuum of Care
system;

{4) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;

(5) Participating in the consclidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(6) Preparing and submitting an
application to HUD on behalf of the
entire Contimuun of Gare membership,
including conducting a sheltered and
nnsheltered point-in-time count and
other data collection as required by
HUD.

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
reqnirements are eligible.

§578.41 Unified Funding Agency cosls.

{a) In general. UFAs may use np to 3
percent of their FPRN, or a maximnm
amount to be established by the NOFA,
whichever is less, far fiscal control and
accounting costs necessary to assure the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
under the Continuum of Care program.

(b) UFA costs. UFA costs include
costs of ensuring that all financial
transactions carried out nnder the
Continunm of Care program are
condncted and records are maintained
in accordance with generally accepted
acconnting principles, including
arranging for an annual survey, andit, ox
evaluation of the financial records of
each project carried out by a
subrecipient funded by a grant received
through the Coutinuum of Care
program.

(c) Monitoring costs. The costs of
manitoring subrecipients and enforcing
compliance with program reqnirements
are eligible for costs.

§578.43 Acquisition.

Grant funds may be nsed to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient oy
subrecipient for nse iu the provision of
housing or supportive services for
homeless persous.

§578.45 Rehabilitation.

(a) Use. Graut funds may be nsed to
pay up to 100 percent of the cost of
rehabilitation of structures to provide
housing or snpportive services to
homeless persons.

B Eh'gi}fnle costs, Bligible
rehabilitation costs include installing
cost-effective euergy measures, and
bringing an existing structure to State
and local government health and safety
standards.

(c) Ineligible costs. Grant funds may
not be used for rehabilitation of leased

property.
§578.47 New construction.

(a) Use, Grant funds may be used to:
(1) Pay up to 100 percent of the cost
of new construction, iucluding the
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building of a new structure or building
an addition to an existing structure that
increases the floar area by 100 percent
or maore, and the cost of land associated
with that construction, for nse as
housing.

(2) If grant fuuds are used for new
constrnction, the applicant must
demonstrate that the costs of new
construction are substantially less than
the costs of rehabilitation or that there
is a lack of available appropriate nmits
that could be rehabilitated at a cost less
thau new constructiou. For purposes of
this cost comparison, costs of
rehabilitation or new construction may
inelnde the cost of real property
acquisition.

) Ineligible costs. Grant funds may
not be used for new construction on
leased property.

§578.49 Leasing.

(a) Use. (1) Where the tecipient or
subrecipient is leasing the structnre, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services to homeless persons
for up to 3 years. Leasing funds may not
he used to lease units or structures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are members of a partnership,
where thé partuership owns the
structure, unless HUD authorized an
exception for good cause.

(2) Any request for an exception must
include the following:

(i) A description 0? how leasing these
structures is in the best interest of the
program;

(i) Supporting documentation
showing that the leasing charges paid
with grant funds are reasonable for the
market; and

(iif) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, ageuts, and staff who work for
both the landlord and tenant.

(b) Hequirements. {1) Leasing
structures. When grauts are used to pay
rent for all or part of a structure or
structures, the reut paid must be
reasanable in relation to rents being
charged in the area for comparable
space, In addition, the rent paid may not
exceed rents currently being charged by
the same owner for comparable
unassisted space.

(2) Leasing individual units, When
grauts are used to pay rent for
individual housiug units, the rent paid
must be reasonable in relation to reuts
being charged for comparable units,
taking iuto account the location, size,

type, quality, amenities, facilities, and
management services. In addition, the
rents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents.

(3) Utilities. If electricity, gas, and
water are included in the rent, these
utilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for snpportive
service facilities. If the structure is being
used as a snpportive service facility,
then these utility costs are a supportive
service cost.

(4) Security deposits and first and last
manth’s rent, Recipients and
snbrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month's
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent.

5) Occupancy agreemeris and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a).

(68) Calculation of eccupancy charges
and rent. Occupancy charges and rent
from program participants must be
calculated as provided in §578.77.

(7) Program income. Occupancy
charpes and rent collected from program
participants are program income and
may be used as provided under
§578.97,

(8) Transition. Beginuing in the first
vear awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
uuder the authority of title IV, subtitle
D of the Act as it existed before May 20,
2009, will be renewed either as grants
for leasing or as reutal assistance,
depeuding on the characteristics of the
project. Leasing funds will be reuewed
as rental assistance if the funds are used
to pay rent on units where the lease is
betweeun the program participaut and
the landowner or sublessar. Projects
requesting leasing funds will be
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient aud the landowner.

§578.51 Rental assistance.

(a) Use. (1) Grant funds may be used
for rental assistance for homeless
individuals and families. Rental
assistance cannot be provided to a
program participant who is already
receiviug rental assistance, or living in
a housing uunit receiving rental
assistance or operating assistance
through other federal, State, or local
sources.

(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in § 578.7(a)(9) and this section.

{ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may he for transitional or
permanent housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent. An advance
payment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent.

{(b) Rental assistunce administrator.
Rental assistance mnst be administered
by a State, unit of general local
government, oI a public housing agency.

{c) Tenant-based rental assistance.
Tenant-based rental assistance is rental
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and subrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are recelving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional housing,

(1) Up to 5 years worth of rental
assistance may be awarded to a project
in one competition.

(2) Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area.

(3) Program participauts who have
complied with all program requirements
during their residence and who have
been a victim of domestic violence,
datiug violence, sexual assault, or
stalking, and who reasouably believe
they are imminently threatened by harm
from further domestic violeuce, dating
violence, sexual agsault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the
violence and basis for their belief, may
retain the rental assistance and move to
a different Continuum of Care
geographic area if they move out of the
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assisted unit to protect their health and
safety.

(d) Sponsor-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization. A
sponsor may be a private, nonprofit
organization, or a comrmunity mental
health agency established as a public
nonprofit organization. Program
participants must reside in housing
owned or leased by the sponsar. Up to
5 years worth of rental assistance may
be awarded to a project in one
competition,

[e]pProject-based rental assistance.
Project-based rental agsistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
nnits to program participants. Program
participants will not retain rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition.

(f) Grant omount. The amount of
rental assistance in each project will be
based on the nnmber and size of nnits
proposed by the applicant to be assisted
over the prant period. The amonnt of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant.

(g) Rent reasonableness. HUD will
only provide rental assistance for a unit
if the rent is reasonable. The recipient
or snbrecipient must determiue whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable unassisted units, taking into
account the location, size, type, quality,
amenities, facilities, aud management
aud maintenance of each unit.
Reasonable rent must not exceed rents
cnrrently being charged by the same
owner for comparable unassisted nnits.

th) Payment of grant. (1) The amount
of reutal assistance in each project will
be reserved for rental assistance over the
grant period. An applicant’s request for
rental assistance in each grant is an
estimate of the amount needed for reutal
assistance. Recipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participants.

(2) For tenant-based rental assistance,
on demonstration of need:

(i) Up to 25 percent of the total rental
assistance awarded may be spent in any
vear of a 5-year grant term,; or

(i) A higﬂer percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is fiuancially committed to

providing the housing assistanca
described in the application for the full
5-year period.

(3) A recipient mnst serve at least as
many program participants as shown in
its application for assistance.

(4) If the amount in each grant
reserved for rental assistance over the
grant periad exceeds the amonut that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or
subrecipieuts may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program participants.

(i} Vacancies. If a unit assisted nnder
this section is vacated before the
expiration of the lease, the assistauce for
the unit may continue for a maximum
of 30 days from the end of the mouth
in which the nnit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid nntil
the unit is occupied by anather eligible
person. Brief periods of stays in
institutions, not to exceed 90 days for
sach ocourrence, are not considered
vacancies.

(j) Property damage. Recipieuts and
subrecipients may use grant funds in an
amonnt not to exceed one month’s rent
to pay for any damage to honsing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.

(k) Hesident rent. Rent must be
calculated as provided in §578.77,
Reuts collected from program
participants are program income and
may be used as provided under
§578,07.

(1) Leases. (1) Imitial lease. For project-
based, sponsor-based, or tenant-based
rental assistance, program participauts
must enter into a lease agreemenut for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month loug, except on prior
notice by either party.

(2) Initial lease for transitional
housing. Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month. The lease must be automatically
renewable upon expiration, except on
prior notice by either party, up toa
maximum term of 24 months.

§578.53 Supportive services.

(a) In general. Grant funds may be
used to pay the eligible costs of
snpportive services that address the
special needs of the program

participants, If the supportive services
are provided in a supportive servica
facility not contained in a housing
strncture, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building security, furniture, utilities,
and equipment are eligible as a
supportive service.

(1) Suppaortive services must be
necessary to assist program participants
obtain aud maintain housing.

(2) Recipients and subrecipients shall
conduct an annual assessmeut of the
service needs of the program
participants and shonld adjust services
accordingly.

(b) Duration. (1) For a transitional
honsing project, supportive services
must be made available to residents
throughout the duration of their
residence in tlie project,

{2) Permanent supportive housing
projects must provide supportive
services for the residents to enable them
to live as independently as is
practicable throughout the duration of
their residence in the project.

(3) Services may also he provided to
former residents of transitional housing
aud current residents of permanent
housing who were homeless in the prior
6 months, for no more than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living,

(4} Rapid rehousing projects must
reqnire the program participant to meet
with a case manager not less than once
per month as set forth in
§578.37(a)(1)(i1)(F}, to assist the
program participant in maintaining
long-term housing stability.

(c) Special populations. All eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violeuce, datiug
violence, sexual asgault, or stalkiug.

(d) Inefigible costs. Any cost that is
uot described as an eligible cost under
this section is not an eligible cost of
providing supportive services using
Continunm of Care program funds. Staff]
training and the costs of obtaining
professional licenses or certificatious
neaded to provide supportive services
are not eligible costs.

{e) Eligible costs.

(1) Annuaf Assessment of Service
Needs. The costs of the assessment
required by §578.53(a)(2) are eligible
costs.

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and iuclude truck rental and
hiring a moving company.
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(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individnalized services to meet the
needs of the program participant(s) are
eligible casts. Component services and
activities consist of:

(i) Connseling;

(ii) Developing, secnring, and
coordinating services;

(iii) Using the centralized or
coordinated assessment system as
reqnired under §578.23(c)(9).

(iv) Obtaining federal, State, and local
benefits;

{v]) Monitoring and evalnating
program participant progress;

(vi) Providing iuformation and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with
victims of domestic violence, dating
violence, sexnal assault, and stalking;
and

(viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stability.

(4) Child care. The costs of
establishing aud operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible.

(i) The children must be under the age
of 13, unless they are disabled children.

(ii) Disabled children must be under
the age of 18.

(iii) The child-care center must be
licensed by the jnrisdiction in which it
operates in order for its costs to be
- eligible.

(5) Education services. The costs of
improving knowledge and basic
educational skills are eligible.

(i) Services include instruction or
training in consumer education, health
education, substance abnse prevention,
literacy, English as a Second Langnage,
and General Educational Development
(GED).

(ii) Component services or activities
are screening, assessment and testing;
individual or gronp instrnction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources.

(8) Employment assistunce and job
training. The costs of establishing and
operating employment assistance and
job training programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential. The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost.

(i) Learning skills inclnde those skills
that can be used to secure and retain a
job, including the acqnisition of
vocational licenses and/or certificates.

{ii) Services that assist individuals iu
secmring employment consist of:

(A) Employment screening,
assessment, or testing;

(B) Structured job skills and job-
seeking skills;

(C] Special training and tntoring,
inclnding literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Connseling or job coaching; and

(F) Referral to community resonrces.

(7) Food. The cost of providing meals
or groceries to program participants is
eligible.

(8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain snitable honsing are eligible.

{i) Component services or activities
are tenant counseling; assisting
individnals and families to understand
leases; securing utilities; and making
moving arrangements,

(ii) Other eligible costs are:

(A) Mediation with property owners
and landlords on behalf of eligible
program participants;

(B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees.

(9) Legal services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s
ability to obtain and retain housing,

(i) Eligible subject matters are child
snpport; guardianship; paternity:
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appeal of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of ontstanding
criminal warrants.

(ii) Compoment services or achivities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counseling.

(iii) Fees based on the actual service
performed (i.e., fee for service) are also
eligible, but only if the cost wonld be
less than the cost of hourly fees. Filing
fees and other necessary court costs are
also eligible. If the subrecipient is a

legal services provider and performs the
services itself, the eligible costs are the
subrecipient’s employees' salaries and
other costs necessary to perform the
services.

(iv) Legal services for immigration
and citizeuship matters and issnes
related to mortgages and
homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are ineligible.

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental iilness, domestic
violence, substance abuse, and
homelessness are eligible. These
services mnst be necessary to agsist the
program participant to function
independently in the community.
Component life skills training are the
budgeting of resonrces and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of public transportation, and parent
training.

{11) Mental health services. Eligible
costs are the direct ontpatient treatment
of mental health conditions that are
provided by licensed professionals.
Component services are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems.

(12) Outpatient heolth services.
Eligible costs are the direct ontpatient
treatment of medical conditions when
provided by licensed medical
professionals including:

(i) Providing an analysis or
assessment of an individual’s health
problems and the development of a
treatment plan;

(ii) Assisting individuals to
nnderstand their health needs;

(iii) Providing directly or assisting
individuals to ohtain and ntilize
appropriate medical treatment;

(iv) Preventive medical care and
health maintenance services, mcluding
in-home health services and emergency
medical services;

(v) Provision of appropriate
medication;

(vi) Providing follow-up services; and

(vit) Preventive and noncosmetic
dental care.

{13) Outreach services. The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible.

Fi] Eligible costs iuclude the outreach
worker's transportation costs and a cell
phone to be used by the individual
performing the outreach.

(ii) Component activities and services
consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstrearn programs; and
publicizing the availability of the
housing and/or services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services. The costs of program
participant intake and assessment,
ontpatient treatment, group and
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible.

(15) Transportation. Eligible costs are:

() The costs of program participant’s
travel on public transportation or in a
vehicle provided by the recipient or
snbrecipient to and from medical care,
employment, child care, or other
services eligible nnder this section.

(ii) Mileage allowance for service
workers to visit program participants
and to carry ont hansing gnality
inspections;

(1i1) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

{iv) T]Ee cost of gas, insurance, taxes,
and maintenance for the vehicle;

iv) The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize pnblic
transportation; and

(vi) If public transportation options
are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or maintenance
required to operate a personal vehicle,
subject to the following:

(A) Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
[Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

() The recipients or subrecipients
may require program participants to

share in the cost of car repairs or
maintenance as a condition of receiving
assistance with car repairs or
maintenance.

(16) Utility deposits. This form of
assistance consists of payiug for utility
deposits. Utility deposits must be a one-
time fee, paid to utility companies.

(17) Direct provision of services. If the
service described in paragraphs (e)(1)
through (e)(16) of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

{1} The costs of labor or supplies, aud
materials incurred by the recipient or
subrecipient in directly providing
supportive services to program
participants; and

(ii) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services.

§578.55 Operating costs.

(a) Use. Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent honsing
in a single structure or individual
housing nnits.

(b) Eligible costs. (1) The maintenance
and repair of honsing;

(2] Property taxes and insurance;

{3) Scheduled payments to a reserve
for replacement of major systems of the
honsing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

(4} Building security for a structure
where more than 50 percent of the nnits
or area is paid for with grant funds;

(5) Eleciricity, gas, and water;

(6) Furniture; and

(7) Equipment.

(c) Ineligible costs. Program funds
may not be nsed for rental assistance
and operating costs in the same project.
Program funds may not be nsed for the
operating costs of emergency shelter-
and snpportive service-only facilities.
Program funds may not be nsed for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are inclnded in
the lease.

§578.57 Homeless Management
Information System.

(a) Kligible costs. (1) The recipient or
subrecipient may nse Continnum of
Care program fnnds to pay the costs of
contributing data to the HMIS
designated by the Continnum of Care,
including the costs of:

(1) Purchasing or leasing computer
bardware;

(ii) Purchasing software or software
licenses;

(iii) Purchasing or leasing equipment,
including telephones, fax machines, and
furniture;

(iv) Obtaining technical support;

{v) Leasing office space;

(vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for operating
HMIS, including:

(A) Completing data eutry;

(B) Monitoring and reviewing data
quality;

(C] Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and

(F) Implementing and complying with
HMIS requirements;

{viii) Paying costs of staff to travel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;

(ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrecipient is
not the HMIS Lead.

{2) If the recipient or subrecipient is
the HMIS Lead, it may also use
Continnnm of Care funds to pay the
costs of:

(i) Hosting and maintaining HMIS
software or data;

(ii) Backing up, recovering, or
repairing HMIS software or data;

(iii) Upgrading, enstomizing, and
enhancing the HMIS;

[iv) Integrating and warshousing data,
inclnding development of a data
warehouse for use in aggregating data
from snbrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continunm of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the
training.

{3} If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continuun
of Care funds to establish and operate a
comparable database that complies with|
HUDYs HMIS requirements.

(b) General restrictions. Activities
funded nnder this section must comply
with the HMIS requirements.

§578.59 Project administrative costs.

(a) Eligible costs. The recipient or
subrecipient mayv use up to 10 percent
of any grant awarded under this part,
excluding the amonnt for Continuum of|
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execntion of Continunm
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of Care activities, This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through § 578.57, because those
costs are eligible as part of those
activities, Eligible administrative costs
include:

(1) General management, oversight,
and coordination, Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, bnt are not limited to,
necessary expeuditures for the
following:

(i) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program
administration assignments, or the pro
rata share of the salary, wages, and
related costs of each person whose job
includes any program ad ministration
assignments. The recipient may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:

(A) Preparing program budgets and
schednles, and amendments to those
budgets and schedules;

(B) Developing systems for assuring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carty
out program activities;

(D) Monitoring program activities for
progress and compliance with program
requirements;

(E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F]) Coordinating the resolution of
audit and monitoring findings;

[3) Evaluating prograrm results against
stated objectives; and

{H) Managing or snpervising persons
whose primary respousibilities with
regard to the program include such
assignments as those described in
paragraph (a)(1)(i)(A) through (G) of this
section.

(ii) Travel costs incurred for
monitoring of subrecipients;

(iil) Administrative services
performed under third-party contracts
or agreements, including general legal
services, accounting services, and audit
services; and

(iv] Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurauce, utilities, office

supplies, and rental and maintenance
(but not purchase) of office space.

(2} Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review. Costs of
carrying out the environmental review
responsibilities under § 578.31.

(b) Sharing requirement. (1) UFAs. If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs,
The UFA must share the remaining
project administrative funds with its
subrecipients.

(2) Recipients that are not L/FAs. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients.

§578.61 Relocatlon costs.

{a) In general. Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.

(b} Eligible relocation costs. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83.

§578.63 Indirect costs.

(a) In general. Continnum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A—87
or A-122, as applicable.

(b} Allocation, Indirect costs may be
allocated to each eligible activity as
provided in snbpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordance with OMB Circulars A—-87 or
A—122, as applicable.

(c) Expenditure linuts. The indirect
costs charged to an activity subject to an
expenditure limit under §5§ 578.39,
578.41, and 578.59 mnst be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditnre limits.

Subpart E—High-Performing
Communities

§578.65 Standards.

(a} In general. The collaborative
applicant for a Continuum may apply to
HUD to have the Continnum be
designated a high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.

) Applying for HPC designation, The
application must be submitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:

(1) A report showiug how the
Continuum of Care program funds
veceived in the precediug year were
expended;

2] A specific plan for bow grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care meets the standards
for HPGs.

(c) Standards for qualifying as an
HPC. To qualify as an HPG, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’'s HMIS that it meets
all of the following standards:

(i} Mean length of homelessness.
Either the mean length of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individnals or families
in similar circumstances was reduced
by at least 10 percent from the
preceding federal fiscal vear.

(ii) Reduced recidivism, Of
individuals and families who leave
homselessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

(iii) FIMIS coverage. The Continuum's
HMIS mnst bave a bed coverage rate of
80 percent and a service volume
coverage rate of B0 percent as calcnlated
in accordance with HUD’s HMIS
requiremments,

{iv) Serving fomilies and youth. With
respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in §576.2:

{A) 95 percent of those families and
yonth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2} Reliable data generated from
sources cther than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards:

(i) Community action. All the
metropolitan cities and counties within
the Continuum'’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing aud services in that
geographic area.

(i1) Renewing HPC status. If the
Continuum was designated an HPC in
the previous federal fiscal year and used
Continuum of Care grant fuuds for
activities described uuder § 578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community.

§578.67 Publicatlon of application.

HUD will publish the application to
be designated an HPC through the HUD
Web site, for public comment as to
whether the Continnum seeking
designation as an HPC meets the
standards for being one.

§578.69 Cooperation among entltles.

Arn HPC mnst cooperate with HUD in
distributing information about its
snccessful efforts to rednce
homelessness.

§578.71 HPC-eligible activitles.

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and subrecipients
in Continuums of Care designated as
HPCs may also use grant fonds to
provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR 576.104, if
necessary to prevent the individnal or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medinm-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576.500 apply.

Subpart F—-Program Requirements

§578.73 Malching requirements.

(a) In general. The recipient or
subrecipieut must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources. For
Continunm of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a grant-by-grant basis.
Recipients that are UFAs or are the sole
recipient for their Continuum, may
provide match on a Continuum-wide
basis. Cash match mnst be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible uuder
§578.71.

(b) Cash sources. A recipient or
subrecipient may use funds from any
source, including any other federal
sources (excluding Continuum of Care
program fuuds}, as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match. The
recipient must ensure that any funds
used to satisfy the matching
reqnirements of this section are eligible
under the laws governing the funds in
order to be nsed as matching funds for
a prant awarded nnder this program.

{c] In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, equipment,
goods, or services contribnted to the
project as match, provided that if the
recipieut or snbrecipient had to pay for
them with graut funds, the costs would
liave been eligible under Subpart D, ar,
in the case of HPCs, eligible under
§578.71.

(2) The requirements of 24 CFR 84,23
and 85.24 apply.

(3) Before grant execution, services to
be provided by a third party mnst be
documented by a memorandnm of
nnderstanding (MOU) between the
recipient or snbrecipient and the third
party that will provide the services,
Services provided by individnals must
be valned at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization. If the recipient or
subrecipient does not have emplovees
performing similar work, the rates must
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market,

(i) The MOU must establish the
unconditional commitment, except far
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providiug the
service, and the hourly cost of the
service to be provided.

(ii} During the term of the grant, the
recipient or subrecipient must keep and
make available, for iuspection, records
documenting the service hours
provided.

§578.75 General operatlons.

(a) State and local requirements. (1)
Housing aud facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or International
Building Code [as applicable to the type

of structure) of the International Code
Couucil.

(2) Services provided with assistauce
uuder this part must be provided in
compliance with all applicable State
and local requirements, including
liceusing requirements.

(b) Housing quality standards.
Housing leased with Continuum of Care
program fuuds, or for which rental
assistauce paymeuts are made with
Coutiuuum of Care program fuuds, must
meet the applicable housing quality
standards (HQS) uuder 24 CFR 982,401
of this title, except that 24 CFR
982.401(j) applies only to housing
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
nnder this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, ], and R apply. For
honsing that receives project-hased or
sponsor-hased rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
nnder this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R

apply.

pFl]yBefore any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQOS. Assistance will not be provided
for units that fail to meet HQS, unless
the owner corrects any deficiencies
within 30 days from the date of the
initial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients mnst
inspect all nuits at least annually during
the grant period to ensure that the units
continue to meet HQS,

(c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom ar living/sleeping room for
each two persons,

(1) Children of opposite sex, other
than very young children, may not be
required to occupy the same bedroom or
living/sleeping room.

(2) If household composition changes
during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access to appropriate supportive
Services.

(d) Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(e] Ongoing assessment of supportive
services. To the exteut practicable, sach
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project must provide supportive
services for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participauts. Each recipient aud
subrecipieut of assistance nuder this
part must couduct an cugoing
assessmeut of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability aud
must make adjustinents, as appropriate.

(f) Besidential supervision. Eac
recipieut aud subrecipient of assistance
under this part must provide residential
supervision as necessary ta facilitate the
adeqnate provision of supportive
services to the residents of the honsing
throughout the termn of the commitment
to operate snpportive housing,
Residential supervision may inclnde the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to supervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1) Each recipient and
subrecipient must provide for the
participation of not less than one
homeless individual or formerly
homeless individual on the board of
directors or other equivalent
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided nnder this part. This
requirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions,

(2) Each recipient and subrecipient of
assistance nnder this part mnst, to the
maximum extent practicable, invelve
homeless individuals and families
through employment; volunteer
services; or otherwise in constrocting,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.

81}; Suppeortive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
digability-related services provided
through the project as a condition of
continued participation in the program.
Examples of disability-related services
include, but are not limited to, mental
health services, outpatient health
services, and provision of medication,
which are provided to a person with a
disahility to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients aud subrecipients
may require program participants to
take part iu such services as a condition
of coutinued participation iu the
program.

[i% Retention of assistonce ofter death,
incorceration, or institutionalization for
meore than 90 days of quolifying
member. For permaneut supportive
housing projects surviving, members of
any household who were liviug in a unit
assisted under this part at the time of
the qualifying member’s death, long-
term iucarceration, or long-term
institutionalization, have the right to
remtal assistance nnder this section until
the expiration of the lease in effect at
the time of the qualifying member’s
death, long-term incarceration, or long-
term institutionalizatiou,

§578.77 Calculating occcupancy charges
and rent.

(a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed occnpancy agreements or leases
(or subleases) with program participants
residing in housing,

(b} Calculation of occupancy charges.
Recipients and subrecipients are not
required to Impose occnpancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of:

(1) 30 percent of the family’s monthly
adjusted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the family’s monthly
income; or

(3) If the family is receiving payments
for welfare assistance from a puhlic
agency and a part of the payments
(adjusted in accordance with the
farnily’s actual honsing costs) is
specifically designated hy the agency to
meet the family’'s housing costs, the
portion of the payments that is
designated for housing costs.

(4] Income. [ncome must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611{a). Recipients
and subrecipients must examine a
program participant’s income initially,
and if there is a change in family
composition (e.g., birth of a child) ora
decrease in the resident’s income during
the year, the resident may request an
interim reexamination, and the
occupancy charge will be adjusted
accordingly.

(c) Resident rent. (1) Amount of rent.
(i) Each program participant on whose
behalf rental assistance paymments are

made must pay a contribution toward
rent in accordance with section 3{a)(1)
of the U.S. Housing Act of 1937 (42
U.5.C. 1437a(a)(1)).

(ii) lucome of program participants
must be calculated in accordauce with
24 CFR 5.609 and 24 CFR 5.611(a).

(2) Review, Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the coutribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the reutal payment
must be made as chauges in income are
identified.

(3) Verificotion. As a condition of
participation in the program, sach
program participaut mnst agree to
supply the information or
documentation necessary to verify the
program participant’s income. Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may resnlt in
changes to a program participant’s
contribution toward the rental payment.

§578.79 Limitatlon on transitional
housing.

A homeless individual or family may
remain in transitional housing for a
period louger than 24 months, if
permanent housing for the individual or
family has not been located or if the
individual or family requires additional
time to prepare for independent living,
However, HUD may discontinue
assistance for a transitional honsing
project if more than half of the homeless
individuals or families remain in that
project longer than 24 months.

§578.81 Term of commitment, repayment
of grants, and prevention of undue benefits.
(a) In general. All recipients and
subrecipients receiving grant funds for
acquisition, rehabilitation, or new
construction mnst operate the housing
or provide supportive services in
accordance with this part, for at least 15
vears from tbe date of initial ocenpancy
or date of initial service provision.
Recipient and subrecipients must
execnte and record a HUD-approved
Declaration of Restrictive Covenants
before receiving payment of grant funds.
(b) Conversion. Recipients and
snbrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may submit a request to HUD
to convert a project for the direct henefit
of very low-income persons. The request
must be made while the project is
operating as homeless housing or
supportive services for homeless
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individuals and families, must be in
writing, and mnst inclnde an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive
services, The primary factor in HUDYs
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care’s
geographic area.

(¢) Bepayment of grant funds, If a
project 1s not operated as transitional or
permanent housing for 10 years
following the date of initial occupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
constrnction, nnless conversion of the
project has beeu authorized nnder
paragraph (b) of this section. If the
housing is used for such purpaoses for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in whicbh the project
is used for transitional or permanent
housing,

(d) Prevention of undue benefits.
Except as provided under paragraph (e)
of this section, upon any sale or other
disposition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occnrring before the 15-year period, the
recipient must comply with such terms
and conditions as HUD rmay prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition.

(8) Exception. A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and (d)
of this section if:

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2) All the proceeds are used to
provide transitional or permanent
housing that meet the requiremeuts of
this part;

[3) Project-based rental assistance or
operatiug cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and rent restrictions for low-income
units under section 42(g) of the Internal
Revenue Code of 1986; or

(4) There are no individuals and
families in the Continuum of Care
geographic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessuess.

§578.83 Displacement, relocation, and
acquisition.

(a) Minimizing displacement.
Consistent with the other goals and
objectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses,
nonprofit organizations, and farms) as a
resnlt of projects assisted under this
part. “Project,” as used in this section,
means any activity or series of activities
assisted with Continuum of Care funds
received or anticipated in any phase of
an uudertaking.

(b) Temporary relocation. (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act. No tenant may
be required to relocate temporarily for a
project if the building in which the
project is being undertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Venta
Act, The absence of snch assistance to
the bnilding means the tenants are not
homeless and the tenauts are therefore
not eligible to receive assistance under
the Continnnm of Care program. When
a tenant meves for such a project nnder
conditions that cause the Uniform
Relocation Assistance and Real Property
Acqnisition Policies Act of 1970 (URA),
42 U.5.C. 48014653, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c) of this section.

(2) Existing Transitional Housing or
Permanent Housing Projects Assisted
Under Title IV of the McKinney-Venio
Act. Caonsistent with paragraph (c)(2)(ii)
of this section, no program participant
may be reqnired to relocate temporarily
for a project if the person cannot be
offered a decent, safe, and sanitary nnit
in the same bnilding or complex upon
project completion under reasonable
terms and conditions. The length of
occupancy requirements in §578.79
may prevent a program participant from
returning to the property upon
completion (See paragraph [c)(2)(iii)(D)
of this section). Any program
participant who has been temporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (¢} of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph rust be 1}frwided:

(i) Reimbursement for all reasonable
out-of-pocket expenses incurred in
connection with the temporary

relocation, including the cost of moving
to and from the temporarily occupied
honsing and any increase in monthly
rent/occnpancy charges and utility
costs; and

(ii) Appropriate advisory services,
including reasonable advance written
notice of:

[A) The date and approximate
duration of the temporary relocation;

(B) The location of the suitable,
decent, safe, and sanitary dwelling to bef
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
snitable, decent, safe, and sanitary
dwelling in the building or complex
npon contpletion of the project; and

(D) The provisions of paragraph
(b)(2)(i) of this section.

(c) Relocation assistance for displaced
persons. (1) In general. A displaced
person (defined in paragrapb (c){2) of
this section) mnst be provided
relocation assistance in accordance with
the requirements of the URA and
implementing regnlations at 49 CFR par
24. A displaced person must be advised
of his or her rights under the Fair
Housing Act. Whenever possible,
minority persons must be given
reasouable oppartunities to relocate to
decent, safe, and sauitary replacement
dwellings, not located in an area of
minority concentration, that are within
their financial means. This policy,
however, does not require providing a
person a larger payment than is
necessary to enable a person to relocate
to a comparable replacement dwelling.
See 49 CFR 24.,205{c)(2](ii){D).

(2) Displaced person. (i) For the
purposes of paragraph (c) of this section|
the term “displaced person” means any
person (family, individual, business,
nonprofit organization, or farm) that
moves from real property, or moves
personal property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project, including any permanent move
from the real property that is made:

{A) After the owner (or person in
control of the site) issues a notice to
move permanently from the property, oz
refuses to renew an expiring lease, if the
move occurs after the date of the
submission by the recipient or
subrecipient of an application for
assistance to HUD (or the recipient, as
applicable) that is later approved and
funded and the recipient or subrecipient
has site control as evidenced in
accordance with § 578.25(b); or
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(B) After the owner (or person in
conirol of the site) issues a notice to
move permanently from the property, or
refuses to renew an expiring leass, if the
move occurs after the date the recipient
or subrecipient obtains site control, as
evidenced in accordance with
§578.25(b), if that gccurs after the
application for assistance; or

C) Before the date described under
paragraph [c){2)(1)(A) or (B) of this
section, if the recipient or HUD
determines that the displacement
resulted directly from acquisition,
rehabilitation, or demolition for the
project: or

(1Y) By a tenant of a building that is
not assisted under Title [V of the
MeKinney-Vento Act, if the tenant
moves after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project; or

(ii) For the purposes of paragraph (c)
of this section, the term “displaced
person” means any person (family,
individual, busiuess, nonprofit
prganization, or farm) that moves from
real property, or moves personal
property from real property,
permanently, as a direct result of
acquisition, rehabilitation, or
demolition for a project. This includes
any permanent, involuntary move for a
project that is made by a program
participant occupying transitional
housing or permanent housing assisted
under Title [V of the McKinney-Vento
Act, if any one of the following three
situations occurs:

{A) The program participant moves
after execution of the agreement
covering the acquisition, rehabilitation,
or demolition of the property for the
project and is either uot eligible to
returu upon project completion or the
move occurs before the program
participant is provided written notice
offering the program participant an
opportunity to occnpy a suitable,
decent, safe, and sanitary dwelling in
the same building or complex upon
project completion under reasonable
terms and conditions. Such reasonable
terms and conditions must include a
lease (or occupancy agreement, as
applicable) consistent with Continuum
of Care program requirements, including
a monthly rent or occupancy charge and
monthly utility costs that does not
exceed the maximum amounts
establshed in §578.77; or

(B) The program participant is
required to relocate temporarily, does
not return to the bnilding or complex,
and any one of the following situations
OCCUrs!

(1} The program participant is not
offered payment for all reasonable out-

of-pocket expenses incurred in
connection with the temporary
relocation;

(2) The program participant is not
eligible to return to the building or
complex upon project completion; or

(3) Other conditions of the temporary
relocation are not reasonable; or

(C) The program participant is
required to move to another unit in the
same building or complex, and any one
of the following situations occurs:

(1) The program participant is not
offered reimbnrsement for all reasonable
out-of-pocket expenses incurred in
connection with the move;

(2) The program participant is not
eligible to remain in the building ar
complex upon project completion; or

(3) Other conditions of the move are
not reasonable,

(iii) Notwithstanding the provisions of
paragraph (c)(2)(i) or (1) of this section,
a person does not qualify as a
“displaced person” if:

(A) The person has been evicted for
serions or repeated violation of the
terms and conditions of the lease or
occupancy agreement; the eviction
complied with applcable federal, State,
or local requirements {see §578.91); and
the recipient or subrecipient determines
that the eviction was not undertaken for
the purpose of evading the obligation to
provide relocation assistance;

(B) The person moved into the
property after the submission of the
application but, before signing a lease or
occupancy agreement and commencing
occupancy, was provided written notice
of the project’s possible impact on the
person (e.g., the person may be
displaced, temporarily relocated, or
incur a rent increase} and the fact that
the person would not qualify as a
“displaced person” (or for any
relocation assistance provided under
this section), as a resnlt of the project;

(C} The person is ineligible under 49
CFR 24.2(a)(@)(ii})

[D) The person is a program
pariicipant occupying transitional
housing or permanent housing assisted
under Title IV of the Act who must
move as a direct result of the length-of-
occupancy restriction under § 578.79; or

(E) HUD determines that the persou
was not displaced as a direct resnlt of
acquisition, rehabilitation, or
demolition for the project.

(iv) The recipient may request, at any
time, HUD's determination of whether a
displacement is or would he covered
nnder this section.

(3) Initiation of negotiations. For
purposes of determining the formula for
compnting replacement housing
payment assistance to be provided to a
displaced person pursuant to this

section, if the displacement is a direct
result of privately nndertaken
rehabilitation, demolition, or
acquisition of the real property,
“Initiation of negotiations™ means the
execution of the agreement between the
recipient and the subrecipient, or
between the recipient (or subrecipient,
as applicable) and the person owning or
controlling the property. In the case of
an option contract to acquire property,
the initiation of negotiations does not
become effective until execution of a
written agreement that creates a legally
enforceable commitment to proceed
with the purchase, such as a purchase
apraement.

{d) Heal property acquisition
requirements. Except for acqnisitions
described in 49 CFR 24.101(b)(1}
through (5), the URA and the
requirements of 49 CFR part 24, subpart
B apply to any acquisition of real
property for a project where there are
Continuum of Care funds in any part of
the project costs.

(e) Appeols, A person who disagrees
with the recipient’s (or subrecipient’s, if
apphicable) determination coucerning
whether the person qualifies as a
displaced person, or the amount of
relocation assistance for which the
person is eligible, may file a written
appeal of that determination with the
recipient (see 49 CFR 24.10). A low-
income person who is dissatisfied with
the recipient’s deterrnination on his or
her appeal may submit a written request
for review of that determination to the
local HUD field office.

§578.85 Timeliness standards.

(a) In general. Recipients must initiate
approved activities and projects
promptly.

(b) Construction activities. Recipients
of funds for rehabilitation or new
construction must meet the following
staundards:

(1) Construction activities must begin
within 8 months of the later of signing
of the grant agreement or of signing an
addendum to the grant agreement
authorizing use of grant funds for the
project,

(2) Construction activities must be
completed within 24 months of signing
the grant agreement,

(3) Activities that cannot begin until
after construction activities are
completed must begin withiu 3 months
of the date that construction activities
are completed.

(c) Distribution. A recipient that
receives funds through this part must:

(1) Distribute the funds to
subrecipients (in advance of
expenditures by the subrecipients);
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(2) Distribnte the appropriate portion
of the funds to a subrecipignt no later
than 45 days after receiving an
approvable request for such distribution
from the subrecipient; and

(3) Draw down fnnds at least once per
quarter of the program year, after
aligible activities commeuce.

§578.87 Limitation on use of funds.

(a) Maintenance of effort. No
assistance provided under this part {or
any State or local government funds
used to supplement this assistance) may
be nsed to replace State or Incal funds
previonsly nsed, or designated for nse,
to agsist homeless persons.

(b} Faith-based activities. (1) Equal
treatment of program participants and
program beneficiaries. (i) Program
participants. Organizations that are
religions or faith-based are eligible, on
the same basis as any other
crganization, to participate in the
Continnum of Care program. Neither the
Federal Government nor a State or local
government receiving funds under the
Continuum of Care program shall
discriminate against an organization on
the basis of the organization’s religious
character or affiliation, Recipients and
subrecipients of program funds shall
not, in providing program assistance,
discriminate against a program
participant or prospective program
participant on the basis of religion or
religious belief.

(i1) Beneficiaries. In providing
services supported in whole or in part
with federal financial assistance, and in
their ontreach activities related to such
services, program participants shall not
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religions belief,
arefusal to hold a religious belief, ora
refusal to attend or participate ina
religicus practice.

(2) Separotion of explicitly religious
activities. Recipients and subrecipients
of Continuum of Care funds that engage
in explicitly religious activities,
including activities that involve overt
religious content such as worship,
religious instruction, or proselytization,
must perform such activities and offer
such services outside of programs that
are supported with fedgral financial
assistance separately, in time or
location, from the programs or services
funded under this part, and
participation in any such explicitly
religions activities must be voluntary for
the program beneficiaries of the HUD-
funded programs or services.

(3) Religious identity. A faith-based
organization that is a recipient or
snbrecipient of Continuum of Care
program funds is eligible to use such

funds as provided under the regulations
of this part without impairing its
independence, antonomy, expression of
religious beliefs, or religious character.
Such organization will retain its
independence from federal, State, and
local governimeut, and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs,
provided that it does not use direct
program funds to support or engage in
any explicitly religious activities,
including activities that mvolve overt
religious content, such as worship,
religious instruction, or proselytization,
or any manner prohibited by Iaw.
Among other things, faith-based
organizations may nse space in their
facilities to provide program-funded
services, without removing or altering
religious art, icons, scriptnres, or other
religious symbols. In addition, a
Continuum of Care program-funded
religious organization retains its
authority over its internal goveruance,
and it may retain religions terms in its
organization’s name, select its board
members on a religious basis, and
inclnde religious references in its
organization’s mission staternents and
other governing documents.

(4) Alternative provider. If a program
participant or prospective program
participant of the Continuum of Care
program supported by HUD objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonably prompt time
after the objection, undertake reasonable
efforts to identify and refer the program
participant to an alternative provider to
which the prospective program
participant has no objection. Except for
services provided by telephone, the
Internet, or similar means, the referral
must be to an alternate provider in
reasonable geographic proximity to the
organization making the referral. In
making the referral, the organization
shall comply with applicable privacy
laws and regulations. Recipients and
subrecipients shall document any
objections from program participants
and prospective program participants
and any efforts to refer snch participants
to alternative providers in accordance
with the requirements of
%578.103(a)(13). Recipients shall ensure
that all subrecipient agreements make
organizations receiving program funds
aware of these requirements.

(5) Structures. Program funds may not
be used for the acgnisition,
construction, or rehabilitation of
structnres to the extent that those
structures are nsed for explicitly
religious activities. Program funds may

be used for the acquisition,
constroction, or rehabilitation of
structures only to the extent that those
structures are used for conducting
eligible activities under this part. When
a structure is used for both eligitle and
explicitly religious activities, program
funds may not exceed the cost of those
portions of the acquisition, new
construction, or rehabilitation that are
attributable to eligible activities in
accordance with the cost accounting
requirements applicable to the
Continuum of Care program.
Sanctuaries, chapels, or other rooms
that a Continuum of Care program-
funded religious congregation uses as its
principal place of worship, however, ars
ineligible for Continunrm of Care
program-funded improvements.
Disposition of real property after the
term of the grant, or any change in the
nse of the property during the term of
the grant, is subject to governmentwide
regulations governing real property
disposition {see 24 CFR parts 84 and
B5).

(6) Supplemental funds. If a State or
lacal government voluntarily
contributes its own funds to supplement
federally funded activities, the State or
local government has the option to
segregate the federal funds or
commingle themn. However, if the funds
are commingled, this section applies to
all of the commingled funds.

(c) Restriction on combining funds. In
a single structure or housing nnit, the
following types of assistance may not be
combined:

(1) Leasing and acquisition,
rehabilitation, or new construction,

(2) Tenant-based rental assistance and
acquisition, rehabilitation, or new
construction;

(3) Short- or medium-term rental
assistance and acquisition,
rehabilitation. or new construction;

(4) Rental assistance and leasing; or

(5) Rental assistance and operating.

(d) Program fees. Recipients and
subrecipients may not charge program
participants program fees.

§578.89 Limitation on use of grant funds
to serve persons defined as homeless
under other federal laws.

(a) Application requirement.
Applicauts that intend to serve
unaccompanied youth and families with|
children and youth defined as homeless
nnder other federal laws in paragraph
(3) of the homeless definition in §576.2
must demonstrate in their application,
to HUDY's satisfaction, that the nse of
grant funds to serve snch persons is an
equal or greater priority thau serving
persons defined as homeless under
paragraphs (1}, (2), and {4) of the
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definition of homeless in §576.2. To
demonstrate that it is of equal or greater
priority, applicants must show that it is
equaily or more cost effective in meeting
the overall goals and objectives of the
plan submitted under section
427(b}{1)(B) of the Act, especially with
respect to children and unaccompanied
youth.

[b) Limnit, No maore than 10 percent of
the funds awarded to recipients within
a single Continnum of Care's geographic
area may be nsed to serve such persons.

(c) Exceptian. The 10 percent
limitation does not apply to
Continuums in which the rate of
homelessness, as calenlated in the most
recent point-in-time count, is less than
one-tenth of one percent of the total
population.

§5768.91 Termination of assistance to
program participants.

(a) Termination of assistance, The
recipient or subrecipient may terminate
assistance to a program participant who
violates program requirements or
conditions of occnpancy. Termination
under this section does not bar the
recipient or subretipient from providing
further assistance at a later date to the
same individual or farmily.

(b) Due process. In terminating
assistance to a program participant, the
recipient or subrecipient must provide a
formal process that recognizes the rights
of individuals receiving assistance
under the due process of law. This
process, at a minimum, must consist of:

(1) Providing the program participant
with a written copy of the program rnles
and the termination process before the
participant begins to receive assjstance;

(2) Written notice to the program
participant containing a clear statement
of the reasous for termination;

(3) A review of the decision, in which
the program participant is given the
opportunity to present written or oral
objections before a person other than the
person (or a subordinate of that person)
who made or approved the termination
decision; and

(4) Prompt written notice of the final
decisiou to the program participant,

(c) Hard-to-house populations.
Recipients and subrecipients that are
providing permanent supportive
housing for hard-to-house populations
of homeless persons must exercise
judgment and examine all extenuating
circumstances in determining when
violations are serious enough to warrant
termination so that a program
participant’s assistance is terminated
only in the most severe cases.

§578.93 Falr Housling and Equal
Opportunity.

(a) Nondiscrimination and equal
opportunity requirements. The
nondiscrimination and equal
opportunity requirements set forth in 24
CFR 5.105(a) are applicable.

(b) Housing for specific
subpopulatians. Recipients and
subrecipients may exclusively serve a
particnlar homeless subpopulation in
transitional or permanent housing if the
housing addresses a need identified by
the Continuum of Care for the
geographic area and meets one of the
following:

(1) The housing may be limited to one
sex where such housing cousists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to one sex;

(2) The housing may be limited to a
specific subpopulation, so long as
admission does not discriminate against
any protected class nnder federal
nondiscriminatiou laws in 24 CFR 5.105
(e.g., the housing may be limited to
homeless veterans, victims of domestic
violence and their children, or
chronically homeless persons and
families).

(3) The housing may be limited to
farnilies with children.

(4) If the housing has in residence at
least one family with a child under the
age of 18, the housing may exclude
registered sex offenders and persons
with a criminal record that includes a
violent crime from the project so long as
the child resides in the housing.

(5) Sober housing may exclnde
persons who refuse to sign an
occnpancy agreement or lease that
prohibits program participants from
possessing, using, or being under the
influence of illegal substances and/or
alcohol on the premises.

[6) If the housing is assisted with
funds under a federal program that is
limited by federal statute or Executive
Order to a specific subpopulation, the
housing may be limited to that
subpopulation (e.g., housing also
assisted with fnnding from the Honsing
Opportunities for Persons with AIDS
program under 24 CFR part 574 may be
limited to persons with acquired
immunodeficiency syndrome or related
diseases),

(7) Recipients may limit admission to
or provide a preference for the housing
to subpopulations of homeless persons
and families who need the specialized
supportive services that are provided in
the housing (e.g., substance abuse

addiction treatment, domestic violence
services, ar a high intensity package
designed to meet the needs of hard-to-
reach homeless persons). While the
housing may offer services for a
particular type of disability, no
otherwise eligible individuals with
disabilities or families including an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability.

(c) Affirmatively furthering fair
housing, A recipient mnst implement its
programs in a manner that affirmatively
furthers fair housing, which means that
the recipient must:

(1) Affirmatively market their housing
and supportive services to eligible
persons regardless of race, color,
national origin, religion, sex, age,
familial status, or handicap who are
least likely to apply in the absence of
special outreach, and maintaiu records
of those marketing activities;

(2) Where a recipient encounters a
condition or action that impedes fair
housing choice for current or
prospective program participants,
provide such information to the
jurisdiction that provided the
certification of consistency with the
Consolidated Plan; and

(3) Provide program participants with
information on rights and remedies
available under applicable federal, State
and local fair housing and civil rights
laws,

(d) Accessibility and integrative
housing and services for persons with
disabilities. Recipients and
subrecipients must comply with the
accessibility requirements of the Fair
Housing Act (24 CFR part 100), Sectiou
504 of the Rehabilitation Act of 1973 (24
CFR part 8), and Titles IT and III of the
Americans with Disabilities Act, as
applicable (28 CFR parts 35 and 36). In
accordance with the requirements of 24
CFR 8.4(d), recipients must ensure that
their program’s housing and supportive
services are provided in the most
integrated setting appropriate to the
needs of persons with disabilities.

(e) Prohibition against involuntary
family separation. The age and gender
of a child under age 18 must not be used
as a basis for denying auy family's
admission to a project that receives
funds under this part.

§578.95 Conflicts of interest.

(a) Procurement, For the procurement
of property (goods, supplies, or
equipment) and services, the recipient
and its subrecipients must comply with
the codes of conduct aud conflict-of-
interest requirements under 24 CFR
85.36 (for governments) and 24 CFR
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84.42 (for private nonprofit
organizations).

(b) Cantinuum of Care board
members. No Continunm of Care board
member may participate in or influence
discussions or resnlting decisions
concerning the award of a grant or other
financial benefits to the organization
that the member represents,

(c) Organizational conflict. An
organizational conflict of interest arises
when, because of activities or
relationships with other persons or
organizations, the recipient or
subrecipient is unable or potentially
unable to render impartial assistance in
the provision of any type or amount of
assistance under this part, or when a
covered person’s, as in paragraph (d)(1)
of this section, objectivity in performing
work with respect to any activity
assisted under this part is or might be
otherwise impaired. Such an
organizational conflict wonld arise
when a board member of an applicant
participates in decision of the applicant
concerning the award of a grant, or
provision of other financial benefits, to
the organization that such member
represents. [t would also arise when an
employee of a recipient or subrecipient
participates in making rent
reasonableness determinations under
£578.49(b)(2) and §578.51(g) and
housing quality inspections of property
under § 578.75(b) that the recipient,
subrecipient, or related entity owns.

(d) Other conflicts. For all other
transactions and activities, the following
restrictions apply:

(1) No coverec[Y person, meauing a
person who is an employee, agent,
consnltaut, officer, or elected or
appointed official of the recipient or its
subrecipients and who exercises or has
exercised any functions or
responsibilities with respect to activities
assisted under this part, or who is ina
position to participate in a decision-
making process or gain iuside
information with regard to activities
assisted under this part, may obtain a
financial interest or benefit from an
assisted activity, have a financial
interest in any contract, subcontract, or
agreement with respect to an assisted
activity, or have a financial interest in
the proceeds derived from an assisted
activity, either for him or herself or for
those with whom he or she has
immediate family or business ties,
during his or her tenure or during the
oue-year period following his or her
tenure.

(2) Exceptions. Upon the written
reqnest of the recipient, HUD may grant
an exception to the provisions of this
section on a case-by-case basis, taking
into account the cumulative effects of

the criteria in paragraph (d)(2](ii) of this
section, provided that the recipient has
satisfactorily met the threshold
requirements of paragraph (d}(2)(ii) of
this section.

(1) Threshold requirements. HUD will
consider an exception ouly after the
recipient has provided the following
docurmentation:

(A) Disclosnre of the nature of the
conflict, accompanied by a written
assurance, if the recipient is a
governiment, that there has been public
disclosure of the conflict and a
description of how the public disclosure
was made; aud if the recipient is a
private nonprofit organization, that the
conflict has been disclosed in
accordance with their written code of
conduct or other conflict-of-interest
policy; and

(B) An opinion of the recipient’s
attorney that the interest for which the
exception is songht wonld not violate
State or local law, or if the snbrecipient
is a private nonprofit organization, the
exception would not violate the
organization’s internal policies.

it) Factors to be considered for
exceptions. In determining whether to
graut a requested exception after the
recipieut has satisfactorily met the
threshold requirements under paragraph
(c)(3)(1) of this section, HUD must
conclude that the exception will serve
to further the purposes of the
Continuum of Care program and the
effective and efficient admiuistration of
the recipient’s or subrecipient’s project,
taking into account the cumulative
effect of the followiug factors, as

applicable:

A) Whether the exception wonld
provide a significant cost benefit or an
essential degree of expertise to the
program or project that would otherwise
not be available;

(B) Whether an opportunity was
provided for open competitive bidding
or negotiation;

(C) Whether the affected person has
withdrawn from his or her functions,
responsibilities, or the decision-making
process with respect to the specific
activity in question;

(D) Whether the interest or benefit
was present before the affected person
was in the position described in
paragraph [c](1) of this section;

(E? ether undue hardship will
resnlt to the recipient, the subrecipient,
or the person affected, wheu weighed
against the public interest served by
Ewoiding1 the prohibited conflict;

(F) Whether the person affected is a
member of a group or class of persons
inteuded to be the beneficiaries of the
assisted activity, and the exception will
permit such person to receive generally

the same interests or benefits as are
being made available or provided to the
group or class; and

(G) Any other relevant considerations.

§578.97 Program Incotne.

(a) Defined. Program income is the
income received by the recipient or
subrecipient directly generated by a
grant-snpported activity.

{(b) Use. Program income earned
during the grant term shall be retained
by the recipient, and added to fnnds
committed to the project by HUD and
the recipient, used for eligible activities
in accordance with the requirements of
this part. Costs incident to the
generation of program income may be
dedncted from gross income to calculate
program income, provided that the costs
have not been charged to grant funds.

{c) Rent and occupancy charges.
Rents and occnpancy charges collected
from program participants are program
income. In addition, rents and
occnpancy charges collected from
residents of transitional housing may be
reserved, in whole or in part, to assist
the residents from whom they are
collected to move to permanent
housing.

§578.99 Applicability of other federal
requirements.

In addition to the requirements set
forth in 24 CFR part 5, use of assistance
provided under this part must comply
with the following federal requirements;

(a) Environmental review. Activities
under this part are subject to
environmental review by HUD under 24
CFR part 50 as noted in §578.31.

{(b) Section 6002 of the Solid Waste
Disposal Act. State agencies and
agencies of a political subdivision of a
state that are using assistance under this
part for procurement, and any person
contracting with such an agency with
respect to work performed under an
assisted contract, must comply with the
requirements of Section 6003 of the
Solid Waste Disposal Act, as amended
by the Resource Congervation and
Recovery Act. In accordance with
Section 6002, these agencies and
persons must:

(1} Procure items designated in
guidelines of the Environmental
Protection Agency (EPA) at 40 CFR part
247 that contain the highest percentage
of recovered materials practicable,
consistent with maintaining a
satisfactory level of competition, where
the purchase price of the item exceeds
$10,000 or the value of the quantity
acquired in the preceding fiscal year
exceedad $10,000;

[2) Procure solid waste management
services in a manner that maximizes
energy and resource recovery; and
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(3] Must have established an
affirmative procurement program for the
procurement of recovered materials
identified in the EPA gnidelines.

(c} Transparency Act Reporting.
Section 872 of the Duncan Hunter
Defense Appropriations Act of 2009,
and additional requirements published
by the Office of Management and
Budget (OMB), requires recipients to
report subawards made either as pass-
through awards, subrecipient awards, or
vendor awards in the Federal
Government Web site www.fsrs.gov or
its successor systein, The reporting of
award and subaward information is in
accordance with the requirements of the
Federal Financial Assistance
Accountability and Transparency Act of
20086, as amended by section 6202 of
Public Law 110-252 and in OMB Policy
Guidance issued to the federal agencies
on September 14, 2010 (75 FR 55669).

(d) The Coastal Barrier Resources Act
of 1982 (16 U.5.C. 3501 et seq.) may
apply to proposals under this part,
depending on the assistance requested.

89) Appi'cabﬂity of OMB Circulars.
The requirements of 24 CFR part 85—
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally Recognized Indian
Tribal Governments and 2 CFR part
225—Cost Principles for State, Local
and Indian Tribal Governments (OMB
Circular A-87)—apply to goverumeutal
recipients and subrecipients except
where inconsistent with the provisions
of this part. The requirements of 24 CFR
part 84—Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations; 2 CFR part 230—
Cost Principles for Non-Profit
Organizations (OMB Circular A-122};
and 2 CFR part 220—Cost Principles for
Education Institutions apply to the
nonprofit recipients and subrecipients,
except where inconsistent with the
provisions of the McKiuney-Vento Act
or this part.

() Lead-based paint. The Lead-Based
Paint Poisoming Preveution Act (42
U.5.C. 4821—24846), the Residential
Lead-Based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851—4856), and
implementing regulations at 24 CFR part
a5, subparts A, B, H, J, K, M, aud R
apply to activities under this program,

g) Audit. Recipients and
subrecipients must comply with the
audit requirements of OMB Circular A—
133, "Audits of States, Local
Governmeuts, and Non-profit
Organizations.”

) Davis-Bacon Act. The provisions
of the Davis-Bacon Act do not apply to
this program.

(i) Section 3 of the Housing and
Urban Development Act. Recipients and
subrecipients must, as applicable,
comply with Section 3 of the Housing
and Urban Development Act of 1968
and its implementing regulations at 24
CFR part 135, as applicable.

Subpart G—Grant Administration

§578.101 Technlcal assistance.

(a) Purpose. The purpose of
Continuum of Care technical assistance
is to increase the effectiveness with
which Continuums of Care, eligible
applicants, recipients, subrecipients,
and UFAs implement and administer
their Continuum of Care planning
process; improve their capacity to
prepare applications; prevent the
separation of families in projects funded
under the Emergency Solutions Grants,
Continnum of Care, and Rural Housing
Stability Assistance programs; and
adopt and provide best practices in
housing and services for persons
experiencing homelessness,

Fb] Defined. Technical assistauce
means the transfer of skills and
knowledge to entities that may need, but
do not possess, such skills and
knowledge. The assistance may include,
but is not limited to, written
information such as papers, manuals,
guides, and brochures; person-to-person
exchanges; web-based curriculums,
training and Webinars, and their costs.

(c) Set-aside. HUD may set aside
funds annually to provide technical
assistance, either directly by HUD staff
or indirectly through third-party
providers.

(d) Awards. From time to time, as
HUD determines the need, HUD may
advertise and competitively select
providers to deliver technical
assistance. HUD may enter into
contracts, grauts, or cooperative
agreements, when necessary, to
implement the technical assistance.
HUD may also enter into agreements
with other federal agencies for awarding
the technical assistance funds.

§578.103 Recordkeeping requirements.
(a) In general. The recipient and its
subrecipients must establish and
maintain standard operating procedures
for ensuring that Continuum of Care
program funds are used in accordance
with the requirements of this part and
must establish and maintain sufficient
records to enable HUD to determine
whether the recipient and its
subrecipients are meeting the
requirements of this part, including:
(1) Continuun of Care records. Each
collaborative applicant must keep the
following documentation related to

establishing and operating a Continuum
of Care:

(i) Evidence that the Board selected by
the Continuum of Care meets the
requirements of § 578.5(h);

?ii] Evidence that the Continuum has
heen established and operated as set
forth in subpart B of this part, including
published agendas and meeting
minutes, an approved Governance
Charter that is reviewed and updated
annually, a written process for selecting
a hoard that is reviewed and updated at
least once every 5 years, evidence
required for designating a single HMIS
for the Continuum, and monitoring
reports of recipients and subrecipients;

%iii] Evidence that the Continuum has
prepared the application for funds as set
forth in § 578.9, including the
designation of the eligible applicant to
be the collaborative applicant.

(2) Unified funding agency records,
UFAs that requested grant amendments
from HUD, as set forth in §578.103,
must keep evidence that the grant
ameudment was approved by the
Continuum. This evidence may include
minutes of meetings at which the grant
amendment was discussed and
approved.

3) Homeless status. Acceptable
evidence of the homeless as status is set

- forth in 24 CFR 576.500(h).

(4) At risk of homelessness status. For
those recipients and subrecipients that
serve persons at risk of homelessness,
the recipient or subrecipient must keep
records that establish “at risk of
homelessness” status of each individual
or family who receives Continuum of
Care homelessness prevention
assistance. Acceptable evideuce is
found in 24 CFR 576.500(c).

(5) Records of reasanable belief of
Imminent threat of karm. For each
program participaut who moved to a
different Continuum of Care due to
imminent threat of further domestic
violence, dating violence, sexual
assault, or stalking under § 578.51(c)(3),
each recipient or subrecipient of
assistance under this part must retain:

(1) Documentation of the original
incidence of domestic violence, dating
violencs, sexual assault, or stalking,
only if the original violence is not
already documented in the program
participant’s case file. This may be
written observation of the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; medical or dental records;
court records or law enforcement
records; or written certification by the
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program participant to whom the
violence occnrred or by the head of
honsehold.

(i) Documentation of the reasonable
belief of imminent threat of further
domestic violence, dating violence, or
sexual assault or stalking, which would
include threats from a third-party, such
as a friend or family member of the
perpetrator of the violence. This may be
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has songht
assistance; current restraining order;
recent conrt order or other court
records; law enforcement report or
records; communication records from
the perpetrator of the violence or family
members or friends of the perpetrator of
the violence, incinding emails,
voicemails, text messages, and social
media posts; or a written certification by
the program participant to whom the
violence occurred or the head of
household.

(8) Annual income, For each program
participant who receives housing
assistance where rent or an occupancy
charge is paid by the program
participant, the recipient or snbrecipient
mnst keep the following docnmentation
of annual income:

(i) Income evalnation form specified
by HUD and completed by the recipient
or subrecipient; and

(ii) Source documents (e.g., most
recent wage statement, unemployment
compensation statement, public benefits
statement, bank statement) for the assets
held by the program participant and
income received hefore the date of the
evaluation;

(iii) To the extent that source
documents are uncbtainable, a written
statement by the relevant third party
(e.g., employer, government benefits
administrator) or the written
certification by the recipient’s or
subrecipient’s intake staff of the aral
verification by the relevant third party
of the income the program participant
received over the most recent period; or

(iv) To the extent that source
documents and third-party verification
are uncbtainable, the written
certification by the program participant
of the amount of income that the
program participant is reasonably
expected to receive over the 3-month
period following the evaluation.

(7) Program participant records, In
addition to evidence of “homeless”
status or “at-risk-of-homelessness”
statns, as applicable, the recipient or

snbrecipient mnst keep records for each
program participant that docnment:

[i% The services and assistance
provided to that program participant,
including evidence that the recipient or .
subrecipient has conducted an annual
assessment of services for those program
participants that remain in the program
for more than a year and adjusted the
service package accordingly, and
including case management services as
provided in § 578.37(a)(1){ii)(F); and

(i) Where applicable, compliance
with tbe termination of assistance
requirement in §578.91.

8) Housing standards. The recipient
or subrecipient must retain
documentation of compliance with the
housing standards in §578.75(b),
including inspection reports.

(9) Services provided. The recipient or
subrecipient must document the types
of supportive services provided under
the recipient’s program and the amounts
spent on those services. The recipient or
subrecipient must keep record that these
records were reviewed at least annually
and that the service package offered to
program participants was adjusted as
necessary.

(10) Match. The recipient must keep
records of the source and use of
contribntions made to satisfy the match
requirement in §578.73. The records
mnst indicate the grant and fiscal year
for which each matching contribntion is
counted. The records must show how
the valne placed on third party in-kind
contribntions was derived. To the extent
feasible, volunteer services must be
supparted by the same methods that the
organization uses to snpport the
allocation of regular persounel costs,

(11) Conflicts of interest, The
recipient and its snbrecipients must
keep records to show compliance with
the organizational conflict-of-interest
requirements in §578.95(c), the
Continuum of Care board conflict-of-
interest reqnirements in § 578.95(b), the
other conflict requirements in
§578.95(d), a copy of the personal
conflict-of-interest policy developed
and implemented to comply with the
requirements in § 578.95, and records
supporting exceptions to the persanal
conflict-of-interest prohibitions.

(12) Homeless participation. The
recipient or subrecipient mnst
document its compliance with the
homeless participation regnirements
under § 578.75(g).

(13) Faith-based activities. The
recipient and its snbrecipients mnst
document their compliance with the
faith-based activities requirements
under § 578.87(b).

(14) Affirmatively Furthering Fair
Housing. Recipients and subrecipients

mnst maintain copies of their marketing
ontreach, and othier materials used to
inform eligible persons of the program
to document compliance with the
requirements in § 578.93(c).

15) Other federal requirements. The
recipient and its subrecipients must
document their compliance with the
federal requirements in § 578.99, as
applicable.

16) Subrecipients and contractors. (i)
The recipient must retain copies of all
solicitations of and agreements with
subrecipients, records of all payment
requests by and dates of payments made
to subrecipients, and documentation of
all monitoring and sanctions of
subreciﬁients, as applicable.

(ii) The recipient must retain
documentation of mouitoring
subrecipients, including any monitoring
findings and carrective actions required.

(iii) The recipient and its
subrecipients must retain copies of all
procurement contracts and
docummentation of compliance with the
procurement requirements in 24 CFR
85.36 and 24 CFR part 84.

(17) Other records specified by HUD.
The recipient and subrecipients must
keep other records specified by HUD,

(b) Confidentiality. In addition to
meeting the specific confidentiality and
security reqnirements for HMIS data,
the recipient and its subrecipients must
develop and implement written
procedures to ensure:

(1) All records containing protected
tdentifying information of any
individual or family who applies for
and/or receives Continuum of Care
agsistance will be kept secure and
confidential;

(2] The address or location of any
family violence project assisted with
Continuum of Care fonds will 110t be
made pnblic, except with written
authorization of the person responsible
for the operation of the project; and

(3) The address or location of any
housing of a program participant will
not be made public, except as provided
nnder a preexisting privacy policy of the
recipient or subrecipient and consistent
with State and local laws regarding
privacy and obligations of
confidentiality;

(c) Period of record retention. All
recards pertaining to Continunm of Care
funds must be retained for the greater of
5 years or the period specified below.
Copies made by microfilming,
photocopying, or similar methods may
be substituted for the original records.

(1) Documentation of each program
participant’s qualification as a family or
individnal at risk of homelessness or as
a homeless family or individual and
other program participant records must
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be retained for 5 years after the
expenditure of all funds from the grant
under which the program participant
was served; and

(2) Where Continuum of Care funds
are used for the acquisition, new
construction, or rehabilitation of a
project site, records mnst be retained
nntil 15 years after the date that the
project site is first occupied, or used, by
program participants.

(d) Access to records. (1) Federal
Government rights. Notwithstanding the
confidentiality procedures established
under paragraph (b) of this section,
HUD, the HUD Office of the Inspector
General, and the Comptroller General of
the United States, or any of their
authorized representatives, must have
the right of access to all books,
documents, papers, or other records of
the recipient and its subrecipients that
are pertinent to the Continunm of Care
grant, in order to make audits,
examinations, excerpts, and transcripts.
These rights of access are not limited to
the required retention period, but last as
long as the records are retained,

(2) Public rights. The recipient must
provide citizens, public agencies, and
other interested parties with reasonable
access to records regarding any nses of
Continuum of Care fnnds the recipient
received dnring the preceding 5 years,
consistent with State and local laws
regarding privacy and obligations of
confidentiality and confidentiality
requirements in this part.

c{e] Reports. In addition to the
reporting requirements in 24 CFR parts
B84 and 85, the recipient must collect
and report data on its use of Continuum
of Care funds in an Annual Performance
Report (APR}, as well as in any
additional reports as and when required
by HUD. Projects receiving grant funds
only for acquisition, rehabilitation, or
new construction must submit APRs for
15 years from the date of initial
occupancy or the date of initial service
provision, nnless HUD provides an
exception under § 578.81(e).

§578.105 Grant and project changes.

(a) For Unified Funding Agencies and
Continuums having only one recipient.
(1) The recipient may not make any
significant changes without prior HUD
approval, evidenced by a grant
amendment signed by HUD and the
recipient. Significant grant changes
include a change of recipient, a shift in
a single year of more than 10 percent of
the total amount awarded under the
grant for one approved eligible activity
category to another activity and a
permanent change in the subpopnlation
served by any one project funded under
the grant, as well as a permanent

proposed reduction in the total number
of units funded under the grant.

(2) Approval of substitution of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the grant was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(b) For Continuums having more than
one recipient. (1) The recipients or
subrecipients may not make any
significant chianges to a project without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. Significaut changes
include a change of recipient, a change
of project site, additions or deletions in
the types of eligible activities approved
for a project, a shift of more than 10
percent from one approved eligible
activity to another, a reduction in the
number of units, and a change in the
subpopulation served.

(2] Approval of substitntion of the
recipient is contingent on the new
recipient meeting the capacity criteria in
the NOFA under which the graut was
awarded, or the most recent NOFA.
Approval of shifting funds between
activities and changing subpopulations
is contingent on the change being
necessary to better serve eligible persons
within the geographic area and ensuring
that the priorities established under the
NOFA in which the grant was originally
awarded, or the most recent NOFA, are
met,

(¢) Documentation of changes not
requiring a grant amendment. Any other
changes to an approved grant or project
must be fully documented in the
recipient’s or subrecipient’s records.

§578.107 Sanctions.

(a) Performance reviews. (1) HUD will
review the performance of each
recipient in carrying ont its
responsibilities under this part, with or
without prior notice to the recipient. In
conducting performance reviews, HUD
will rely primarily on information
obtained trom the records and reports
from the recipient and subrecipients, as
well as information from on-site
monitoring, audit reports, and
information generated from HUD’s
financial and reporting systems (e.g.,
LOCCS and e-snaps) and HMIS, Where
applicable, HUD may also consider
relevant information pertaining to the
recipient’s performance gained from

other sources, including citizen
comments, complaint determinations,
and litigation.

(2) If HUD determines preliminarily
that the recipient or one of its
snbrecipients has not complied with a
program reqnirement, HUD will give the
recipient notice of this determination
and an opportunity to demonstrate,
within the time prescribed by HUD and
on the basis of snhstantial facts and data
that the recipient has complied with the
requirements. HUD may change the
method of payment to require the
recipient to submit documentation
before payment and obtain HUDYVs prior
approval each time the recipient draws
down funds, To obtain prior approval,
the recipient may be required to
manually submit its payment requests
and snpporting docnmentation to HUD
in order to show that the funds to be
drawn down will be expended on
sligible activities in accordance with all
program requirements.

(3) If the recipient fails to demonstrate
to HUD's satisfaction that the activities
were carried out in compliance with
program requirements, HUD may take
one or more of the remedial actions or
sanctions specified in paragraph (b) of
this section.

(b) Remedial actions and sanctions.
Remedial actions and sanctions for a
failure to meet a program requirement
will be designed to preventa
continuation of the deficiency; to
mitigate, to the extent possible, its
adverse effects or conseqnences; and to
prevent its recurrence.

(1) HUD may instruct the recipient to
submit and comply with proposals for
action to correct, mitigate, and prevent
noncompliance with program
requirements, including:

?i) Preparing and following a schedule
of actions for carrying out activities and
projects affected by the noncompliance,
including schedules, timetables, and
milestones necessary to implement the
affected activities and projects;

(ii) Establishing and folfowing a
management plan that assigns
responsibilities for carrying ont the
remedial actions;

(iii) Canceling or revising activities or
projects likely to be affected by the
noncompliance, before expending grant
funds for them;

(iv) Reprogramiming grant funds that
have not yet been expended from
affected activities or projects to ather
eligible activities or projects;

(v) Suspending disbursement of grant
funds for some or all activities or
projects;

(vi) Reducing or terminating the
remaining grant of a subrecipient and
either reallocating those funds to other
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subrecipients or returning funds to
HUD; and

(vii) Making matching contributions
before or as draws are made from the
recipient’s grant.

{2) HUD may change the method of
payment to a reimbursement basis,

3) HUD may suspend payments to
the extent HUD determines necessary to
preclude the further expenditure of
innds for affected activities or projects.

(4) HUD may continne the grant with
a substitute recipient of HUD's
choosing,.

(5) HUD may deny matching credit for
all or part of the cost of the affected
activities and require the recipient to
make further matching contributions to
make up for the contribution
determined to be ineligible.

(6) HUD may require the recipient to
reimbnrse the recipient’s line of credit
in an amonnt equal to the funds used for
tbe affected activities.

(7) HUD may rednce ar terminate the
remnaining grant of a recipient.

(8) HUD may condition a future grant.

(9) HUD may take other remedies that
are legally available.

{c) Recipient sanctions. If the
recipient determines that a subrecipient
is not complying with a program
requirement or its subrecipient
agreement, the recipient mnst take one
of the actions listed in paragraphs (a)
and (b) of this section.

(d) Deobligation. HUD may deobligate
funds for the following reasons:

(1) If the timeliness standards in
§578.85 are not meat;

(2) If HUD determines that delays
completing constriction activities for a
project will mean that the finds for

ather funded activities cannot
reasonably be expected to be expended
for eligible costs during the remaining
term of the grant;

(3) If the actual total cost of
acquisition, rehabilitation, or new
constrnction for a project is less than the
total cost agreed to in the grant
agreement;

(4) If the actizal annual leasing costs,
operating costs, supportive services
costs, rental assistance costs, or HMIS
costs are less than the total cost agreed
to in tbe grant agreement for a one-year
period;

(5) Program participants have not
moved into units within 3 months of the
time that the units are available for
occupancy; and

(6) The grant agreement may set fortb
in detail other circumstances under
which fnnds may be deobligated and
other sanctions may be imposed.

§578.109 Closeout.

(a) In general. Grants will be closed
out in accordance with the reqnirements
of 24 CFR parts 84 and 85, and closeout
procedures estahlished by HUD.

(b) Reports. Applicants must snhmit
all reports required by HUD no later
than 90 days from the date of the end
of the project’s grant term.

(c) Closeout agreement. Any
obligations remaining as of the date of
the closeout mnst be covered by the
terms of a closeout agreement. The
agreement will be prepared by HUD in
consnltation with the recipient. The
agreement must identify the grant being
closed out, and include provisions with
respect to the following:

(1) Identification of any closeout costs
or contingent liabilities subject to
payment with Continunm of Care
program funds after the closeout
agreement is signed;

(2) Identification of any nnnsed grant
funds to be deobligated by HUD;

(3) Identification of any program
income on deposit in finaucial
institntions at the time the closeout
agreement is signed;

(4) Description of the recipient’s
responsibility after closeout for:

(i) Compliance with all program
requirements in using program incorme
on deposit at the time the closeout
agreement is signed and in using any
other remaining Continuum of Care
program funds available for closeont
costs and contingent liabilities;

(ii) Use of real property assisted with
Continunm of Care program funds in
accordance with the terms of
commitment and principles;

(iii) Use of personal property
purchased with Continuum of Care
program funds; and

(iv) Compliance with requirements
governing program income received
subsequent to grant closeout.

(5) Other provisions appropriate to
any special circumstances of the grant
closeout, in modification of or in
addition to the ohligations in paragraphg
{c)(1) throngh (4) of this section.

Dated; June 28, 201 2.
Mark Johnston,

Assistant Secretary for Community Planning
and Development (Acting).

[FR Doc. 2012-17546 Filed 7—30-12; 8:45 atn]
BILLING CODE 4210-67-F
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&Human Semces @ @ @ 1\7 Cindy Becket

________ CLACK:? COIUNTY - Director

July 18, 2013
Board of Commissioners
Clackamas County
Members of the Board:
Approval of a Renewal Grant Agreement from the U.S. Department of Housing and

Urban Development, Supportive Housing Program, for the Jackson Place Program to
Provide Transitional Housing and Services for the Homeless

Propose/ Approval of a grant agreement with the U.S. Department of Housing and Urban
QOutcomes Development (HUD}, Supportive Housing Program for the Jackson Place Program
to provide transitional housing and services for the homeless.

Doliar Total amount of the grant award is $65,277 for a one-year period. The grant
Amount and requires a 25% match or in-kind contribution which is met through Emergency
Fiscal impact | Housing Account (EHA) state funds and in-kind services from area providers. This
agreement partially funds one case management position. No County General
Funds are involved.

Funding HUD
Source

Safety Impact | None

Duration One year period beginning July 8, 2013 with options for renewal
Previous Approval to Apply for this grant was approved on December 5, 2012
Board Action
Contact Brenda Durbin, Director, Social Services Division - 503-655-8641

| Person

Contract No. 6293

Background
The Social Services Division of the Health, Housing and Human Services Department requests the
approval of a renewal grant agreement from the U.S. Department of Housing and Urban

Development, Supportive Housing Program, for the Jackson Place Program for the purpose of
providing transitional housing for the homeless. These grant funds provide housing in a one bedroom
apartment complex to homeless singles and couples for up to two years. Individuals receive case
management and support services, along with housing. Up to 6 households receive services each

year.

Issues

The grant agreement is late due to HUD not being able to release the agreement until issues or
conditions identified for this project in the HUD review process were addressed. In addition, this was
the first year that grant renewals were being processed through the etectronic grants management
system managed by HUD's Office of Special Needs Assistance Programs (E-SNAPS). A copy of theL

Healthy Farnilies. Strong Communities.
2051 Kaen Road #239, Oregon City, OR 97045 - Phone: 503-650-5697 - Fax: 503-655-8677 - www.clackamas.us

[ A




grant agreement was released and transmitted through E-SNAPS on July 8, 2013. This agreement
was approved by County Counsel on July 2, 2013,

Recommendation

We recommend the approval of this grant agreement and that Cindy Becker, Director of Health,
Housing & Human Services is authorized to sign all documents necessary to accomplish this action
on behalf of the Board of County Commissioners.

Respectfully submitted,
(gﬁ%z{é/ ]ﬁ/ Sec

Cindy Becker,
Director
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Tax ID No.: 93-6002286

Project Location: 419005 (Clackmas County, OR)
Grant Number: OR0101L0OEG71205

Effective Date: 7/8/2013

DUNS No.: 096992656

2012 CONTINUUM OF CARE PROGRAM GRANT AGREEMENT

This Grant Agreement (“this Agreement”) is made by and between the United States
Department of Housing and Urban Development (“HUD) and Clackamas Dept.Health, Housing
& Human Srvs (the “Recipient™).

This Agreement is governed by title IV of the McKinney-Vento Homeless Assistance Act
42 U.S.C. 11301 et seq. {the *“Act™) and the Continuum of Care Program regulation (the
“Regulation”).

The terms “Grant “ or “Grant Funds” mean the funds that are provided under this
Agreement. The term “Application” means the application submissions on the basis of which the
Grant was approved by HUD, including the certifications, assurances, and any information or
documentation required to meet any grant award condition. All other terms shall have the
meanings given in the Regulation.

The Application is incorporated herein as part of this Agreement, except that only the
project listed, and only in the amount listed on the Scope of Work, is funded by this Agreement.
In the event of any conflict between any application provision and any provision contained in this
Agreement, this Agreement shall control.

Exhibit 1, the FY2012 Scope of Work, is attached hereto and made a part hereof. If
appropriations are available for Continuum of Care grants; and if Recipient applies under a Notice
of Funds Availability published by HUD; and, if pursuant to the selection criteria in the Notice of
Funds Availability, HUD selects Recipient and the project for renewal, then additional exhibits
may be attached to this Agreement. Those additional exhibits, when attached, will also become a
part hereof.

The effective date of the Agreement shall be the date of execution by HUD and it is the
date use of funds under this Agreement may begin. If the project funded by this Agreement is a
new project, Recipient and HUD will set an operating start date in LOCCS for the project, which
will be used to track expenditures and to determine when the project is eligible for renewal. If this
Agreement renews funding for a project, the term of this Agreement shall begin at the end of the
Recipient’s final operating year for the grant being renewed, and eligible costs incurred for the
project between the end of Recipient’s final operating year under the grant being renewed and the
execution of this Agreement may be paid with funds from the first operating year of this
Agreement. ‘

This Agreement shatl remain in effect until termination either 1) by agreement of the
parties; 2) by HUD alone, acting under the authority of 24 CFR 578.107; or 3) upon expiration of
the final operating year of the project funded under this Agreement.
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Recipient agrees:

1.

10.

To ensure the operation of the project listed on the Scope of Work in accordance with the
provisions of the Act and all requirements of the Regulation;

To monitor and report the progress of the project to the Continuum of Care and HUD;

To ensure, to the maximum extent practicable, that individuals and families experiencing
homelessness are involved, through employment, provision of volunteer services, or
otherwise, in constructing, rehabilitating, maintaining, and operating facilities for the
project and in providing supportive services for the project;

To require certification from any subrecipient that:

a. Subrecipient will maintain the confidentiality of records pertaining to any individual or
family that was provided family violence prevention or treatment services through the
project;

b. The address or location of any family violence project assisted with grant funds will
not be made public, except with written authorization of the person responsible for the
operation of such project;

c. Subrecipient will establish policies and practices that are consistent with, and do not
restrict, the exercise of rights provided by subtitle B of title VII of the Act and other
laws relating to the provision of educational and related services to individuals and
families experiencing homelessness;

d. Inthe case of a project that provides housing or services to families, that subrecipient
will designate a staff person to be responsible for ensuring that children being served in
the program are enrolled in school and connected to appropriate services in the
community, including early childhood programs such as Head Start, part C of the
Individuals with Disabilities Education Act, and programs authorized under subtitle B
of title V11 of the Act;

¢. The subrecipient, it officers, and employees are not debarred or suspended froin doing
business with the Federal Government; and

f.  Subrecipient will provide information, such as data and reports, as required by HUD;
and

To establish such fiscal control and accounting procedures as may be necessary to assure
the proper disbursal of, and accounting for grant funds in order to ensure that all financial
transactions are conducted, and records maintained in accordance with generally accepted
accounting principles, if the Recipient is a Unified Funding Agency;

To monitor subrecipient match and report on match to HUD;

To take the educational needs of children into account when families are placed in housing
and will, to the maximum extent practicable, place families with children as close as
possible to their school of origin so as not to disrupt such children’s education;

To monitor subrecipient at least annually;

To use the centralized or coordinated assessment system established by the Continuum of
Care as required by §578.7(a)(8). A victim service provider may choose not to use the
Continuum of Care’s centralized or coordinated assessment system, provided that victim
service providers in the area use a centralized or coordinated assessment system that meets
HUD’s minimum requirements and the victim service provider uses that system instead;

To follow the written standards for providing Continuum of Care assistance developed by
the Continuum of Care, including the minimum requirements set forth in §578.7(a)(9);
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11. Enter into a subrecipient agreement requiring subrecipient to operate the project in
accordance with the provisions of this Act and all requirements under 24 CFR 578; and

12. To comply with such other terms and conditions as HUD may have established in the
applicable Notice of Funds Availability.

HUD notifications to the Recipient shall be to the address of the Recipient as stated in the
Application, unless HUD is otherwise advised in writing. Recipient notifications to HUD shall be
to the HUD Field Office executing the Agreement. No right, benefit, or advantage of the
Recipient hereunder may be assigned without prior written approval of HUD.

The Agreement constitutes the entire agreement between the parties hereto, and may be
amended only in writing executed by HUD and the Recipient.

By signing below, Recipients that are states and units of local government certify that they
are¢ following a current HUD approved CHAS (Consolidated Plan).

This agreement is hereby executed on behalf of the parties as follows:

UNITED STATES OF AMERICA,
Secretary of Housing and Urban Development

"W

(Signature)

Douglas Carlson, Director
{Typed Name and Title)

July 8, 2013
(Date)

RECIPIENT

Clackamas Dept.Health, Housing & Human Srvs
(Name of Organization)

By:

(Signature of Authorized Official)

Cindy Becker , Director
(Typed Name and Title of Authorized Official)

(Date)
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Tax 1D Number: 93-6002286

Project Location: 419005 (Clackmas County, OR)
Grant Number: OR0101L0E071205

Effective Date; 7/8/2013

DUNS Number: 096992656

1.

EXHIBIT 1
SCOPE OF WORK for FY2012 COMPETITION

This Agreement is governed by the Continuum of Care program Interim Rule attached
hereto and made a part hereof as Exhibit 1a. Upon publication for effect of a Final Rule
for the Continuum of Care program, the Final Rule will govern this Agreement instead of
the Interim Rule. The project listed on this Exhibit at 3., below, is also subject to the terms
of the FY2012 Notice of Funds Availability.

The Continuum that designated Recipient to apply for grant funds is not a high-performing
community.

. Recipient is not a Unified Funding Agency and was not the only Applicant the Continuum

of Care designated to apply for and receive grant funds and is not the only Recipient for
the Continuum of Care that designated it. HUD’s total funding obligation for this grant

is $65,277 for project number OR0101LOE071205. In accordance with 24 CFR
578.105¢b), Recipient is prohibited from moving more than 10% from one budget line item
in a project’s approved budget to another without a written amendment to this Agreement.
The obligation for this project shall be allocated as follows: ‘

a. CoC Planning cost $0
b. Acquisition $0
c. New construction $0
d. Rehabilitation $0
e. Leasing $ 15,688
f. Rental assistance $0
g. Supportive services $ 26,764
h. Operating costs $ 18,583
i. HMIS ) $0
j-  Administration $4,242

No funds for new projects may be drawn down by Recipient until HUD has approved site

control pursuant to §578.21 and §578.25 and no funds for renewal projects may be drawn

down by Recipient before the end date of the project’s final operating year under the grant
that has been renewed.
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Exhibit 1a

Continuum of Care Program Interim Rule
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 578

[Docket No. FR-5476—1-01]

RIN 2506-AC29

Homeless Emergency Assistance and

Rapid Transition to Housing:
Continuum of Care Program

AGENCY: Office of the Assistant
Secretary for Cornmunity Planuing and
Development, HUD.

ACTION: Interim rule,

SUMMARY: The Homeless Emergency
Assistance and Rapid Transition to
Housing Act of 2009 (HEARTH Act),
enacted into law on May 20, 2009,
consolidates three of the separate
homeless assistance programs
administered by HUD under the
McKiuney-Vento Homeless Assistance
Act into a single grant program, and
revises the Emergency Shelter Grants
program and renames it the Emergency
Solutions Grants program. The HEARTH
Act also codifies in law the Continuum
of Care planning process, a longstanding
part of HUD's application process to
assist homeless persons by providing
greater coordination in responding to
their needs. The HEARTH Act alsa
directs HUD to promulgate regulations
for these new programs and processes.
This interim rule focuses on
regulatory implementation of the
Continuum of Care program, including
the Continuum of Care planning
process. The existing homeless
assistance programs that comprise the
Continuum of Care program are the
following: the Supportive Housing
prograr, the Shelter Plns Care program,
and the Moderate Rehabilitation/Single
Room Occupancy (SRO) program. This
rule establishes the regulations for the
Continuum of Care program, and,
through the establishment of snch
regulations, the funding made available
for the Continuum of Care program in
the statute appropriating Fiscal Year
(FY) 2012 funding for HUD can more
quickly be disbnrsed, consistent with
the HEARTH Act requirements, and
avoid any disruption in current
Continuum of Care activities.
DATES: Effective Daote: Angust 30, 2012.
Comment Due Date. October 1, 2012.
ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410—-0500.
Communications must refer to the above

docket number and title. There are two
methods for submitting public
comments. All submissions must refer
to the above docket nurmber and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 102786,
Washington, DC 20410-0500.

2, Electronic Submission of
Comments. Interested persons may
submit comments electromically through
the Federal eRulemaking Portal at
www.regulations.gov, HUD strongly
encourages commenters to submit
comments electronically. Electronic
stbmission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulutions.gov Web site can he
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must rafer to
the docket numnber and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submittad
comments and communications
snbmitted to HUD will be available for
public inspection and copying between
8 a.m, and 5 p.m. weekdays at the above
address, Dne to security measures at the
HUD Headqgnarters building, an advance
appointment to review the pnbHc
comments must be scheduled by calling
the Regnlations Division at 202—-708—
3055 (this is not a toll-free number).
Individnals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339. Copies
of all comments snbmitted are available
for inspection and downloading at
www.regulotions.gov.

FOR FURTHER INFORMATION CONTACT: Ann
Marie Oliva, Director, Office of Special
Needs Assistance Programs, Office of
Community Planning and Development,
Department of Honsing and Urban
Development, 451 7th Street SW.,
Washington, DC 20410-7000; telephone
number 202-708—4300 (this is not a toll-
free number). Hearing- and speech-
impaired persons may access this
number through TTY by calling the

Federal Relay Service at 800-877—8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of and Legal Authority for This
Interim Rule

This interim rule implements tbe
Continuum of Care program authorized
by the Homeless Emergency Assistance
and Rapid Transition to Housing Act of
2009 (HEARTH Act). Section 1504 of
the HEARTH Act directs HUD to
establish regulations for this program.
{See 42 U.5.C. 11301.) The purpose of
the Continuum of Care program is to
promote communitywide commitment
to the goal of ending homelessness;
provide funding for efforts by nonprofit
providers, and State and local
governments to quickly rehonse
homeless individuals and families while
minimizing the trauma and dislocation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by bomeless individuals and
families; and optimize self-sufficiency
among iudividuals and families
experiencing homelessness.

The HEARTH Act streamlines HUD's
homeless grant programs by
consolidating the Supportive Housing,
Shelter Plus Care, and Single Room
Occupancy grant programs into one
grant program: The Continuum of Care
program. Local continunms of care,
which are community-based homeless
assistance program planning networks,
will apply for Continnum of Care grants.
By consolidating homeless assistance
grant programs and creating the
Continuum of Care planning process,
the HEARTH Act intended to increase
the efficiency and effectiveness of
coordinated, community-based systems
that provide housing and services to the
homeless. Throngh this interim final
rule, HUD will implement the
Contimnum of Care program by
establishing the framework for
estahlishing a local continuum of care
and the process for applying for
Continuum of Care grants,

Summary of Major Provisions

The major provisions of this
rulemaking relate to how to establish
and operate a Continuum of Care, how
to apply for funds under the program,
and how to use the funds for projects
approved by HUD. These provisions are
summarized below.

1. General Provisions {Subpart Aj:
The Continuum of Care program
includes transitional honsing,
permanent snpportive housing for
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disabled persons, permanent housing,
supportive services, and Homeless
Management Information Systems
(HMIS). To implement the program,
HUD had to define several key terms. In
particular, HUD distinguishes between
“Continuum of Care,” “applicant,” and
“collaborative applicant.” A
“Continuum of Care” is a geographically
based group of representatives that
carries out the planning responsibilities
of the Continuum of Care program, as
set out in this regulation. These
representatives come from organizations
that provide services {o the homeless, or
represent the interests of the homeless
or formerly homeless. A Continuum of
Care then designates certain
“applicants’ as the entities responsible
for carrying out the projects that the
Continuum has identified through its
planning responsibilities. A
“Continuum of Care” also designates
one particular applicant to be a
“collaborative applicant.” The
collahorative applicant is the only entity
" that can apply for a grant from HUD on
behalf of the Continuum that the
collahorative applicant represents.

2. Establishing and Operating a
Continuum of Care {Subpart B): In order
to be eligible for funds under the
Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Continuum of Care.
The three major dnties of a Continuum
of Care are to: {1) Operate the
Continnum of Care, (2) designate an
HMIS for the Continuum of Care, and
(3) plan for the Continnum of Care. HUD
has delineated certain operational
requirements of each Continnum to help
measure a Continunm’s overall
performance at reducing homelessness,
in addition to tracking of performance
on a project-by-project basis. In
addition, each Continuum is responsible
for establishing and operating a
centralized or coordinated assessment
system that will provide a
comprehensive assessment of the needs
of individuals and families for housing
and services. HUD has also defined the
minimum planning requirements for a
Continuum so that it coordinates and
implements a system that meets the
needs of the homeless population
within its geographic area. Continuums
are also responsible for preparing and
overseeing an application for funds.
Continnums will have to establish the
funding priorities for its geographic area
when submitting an application.

3. Application and Grant Award
Process {Subpart C): The Continuum of
Care grant award process begins with a
determination of a Continnum’s
maximnm award amount. As directed

by statute, HUD has developed a
formula for determining award amounts
that includes the following factors: A
Continuum’s Preliminary Pro Rata Need
(PPRN) amount; renewal demand; any
additional increases in amounts for
leasing, rental assistance, and operating
costs based on Fair Market Rents,
planming and Unified Funding Agency
cost funds, and amounts available for
bonus dollars. HUD has established
selection criteria for determining which
applications will receive funding under
the Continuum of Care program.
Recipients awarded Continuum of Care
funds must satisfy several conditions
prior to executing their grant
agreements. All grants submitted for
renewal mnst also submit an annual
performance report. For those
applicants not awarded funding, the
process also provides an appeals
process,

4, Program Components and Eligible
Costs (Subpart D}: Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional honsing,
supportive services only, HMIS, and, in
some limited cases, homelessness
prevention, The rule further clarifies
how the following activities are
considered eligible costs under the
Continuum of Care program: Continuum
of Care planning activities, Unified
Funding Agency costs, acquisition,
rehahilitation, new construction,
leasing, rental assistance, supportive
services, operating costs, HMIS, project
administrative costs, relocation costs,
and indirect costs.

5. High-Performing Communities
(Subpart E): HUD will annnally, snbject
to the availability of appropriate data,
select those Continuums of Care that
best mest application requirements to be
designated a high-performing
community (HPC). An HPC may use
grant funds to provide honsing
relocation and stabilization services,
and short- and/or medinm-term rental
assistance to individuals and families at
risk of homelessness, This is the only
time that Continuum of Care funds may
be used to serve individuals and
families at risk of homelessness.

8. Progrum Requirements (Subpart F):
All recipients of Continnum of Care
funding must comply with the program
ragulations and the requirements of the
Notice of Funding Availability that HUD
will issue each year. Notably, the
HEARTH Act requires that all eligible
funding costs, except leasing, must be
matcbed with no less than 25 percent
cash or in-kind match by the
Continuum, Gther program
reqniremnents of recipients include:
Abiding by housing quality standards

and suitable dwelling size, assessing
supportive services on an ongoing basis,
initiating and completing approved
activities and projects within certain
timelines, and providing a formal
process for termination of assistance to
participants who violate program
requirements or conditions of
occupancy.

7. Grant Adminisiration (Subpart GJ:
To effectively administer the grants,
HUD will provide technical assistance
to those who apply for Continuum of
Care funds, as well as those who are
selected for Continuurn of Care funds.
After having been selected for funding,
grant recipients must satisfy certain
recordkeeping reqnirements so that
HUD can assess compliance with the
program reqnirements. For any
amendments to grants after the funds
have been awarded, HUD has
established a separate amendment
procedure. As appropriate, HUD has
also established sanctions to strengthen
its enforcement procedures.

Benefits and Costs

This interim rnle is intended to help
respond to and work toward the goal of
eliminating homelessness. This interim
rnle provides greater clarity and
guidance about planning and
performance review to the more than
430 existing Continuums of Care that
span all 50 states and 6 United States
territories, As reported in HUD’s Annua
Homelessness Assessment Report to
Congress, there were approximately 1.59
million homeless persons who entered
emergency shelters or transitional
housing in FY 2010. HUD serves
roughly half that many persons, nearly
800,000 annnally, through its three
programs that will be consolidated into
the Continuum of Care program under
the McKinney-Vento Act as amended by
the HEARTH Act (i.e., Shelter Plus Care
Supportive Housing Program, Single
Room Occupancy). The changes
initiated by thiis interim rule will
encourage Continuums of Care to
establish formal policies and review
procedures, inclnding evaluation of the
effectiveness of their projects, by
emphasizing performance measurement|
and developing performance targets for
homeless populations, HUD is confiden
that this systematic review by
Continuums of Care will lead to better
use of limited resources and more
efficient service models, with the end
result of preventing and ending
homelessness.

The Consolidated and Further
Continuing Appropriations Act, 2012
(Pub. L. 112-55) appropriated
$1,593,000,000 for the Continuum of
Care and Rural Honsing Stability
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Assistance programs. Upon publication
of this rule, those FY 2012 funds will be
available for distribution, as governed

by these Continmum of Care regulations.

I. Background—HEARTH Act

On May 20, 2009, the President
signed into law “An Act to Prevent
Mortgage Foreclosures and Enhance
Mortgage Credit Availability,” which
became Public Law 11122, This law
implements a variety of measures
directed toward keeping individuals
and families from losing their homes.
Division B of this law is the HEARTH
Act, which consolidates and amends
three separate homeless assistance
programs carvied out under title IV of
the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11371 é&f seq.)
[McKinney-Vento Act) into a single
grant program that is designed to
improve administrative efficiency and
enhance response coordination and
effectiveness in addressing the needs of
bomeless persons. The HEARTH Act
codifies in law and enhances the
Continuum of Care planning process,
the coordinated response to addressing
the needs of the homeless, which was
established administratively by HUD in
1995, The single Continuum of Care
program established by the HEARTH
Act consolidates the following
programs: The Supportive Housing
program, the Shelter Plus Care program,
and the Moderate Rehabilitation/Single
Room Occupancy program. The
Emergency Sbelter Grants program is
renamed the Emergency Solutions
Grants program and is revised to
broaden existing emergency shelter and
homelessness prevention activities and
to add short- and medium-term rental
assistance and services to rapidly
rebouse homeless people. The HEARTH
Act also creates the Rural Housing
Stability program to replace the Rural
Homelessness Grant program.

HUD commenced the process to
implement the HEARTH Act with
rulemaking that focused on the
definition of “*homeless.” HUD
published a proposed rule, entitled
“Defining Homeless” on April 20, 2010
(75 FR 20541), which was followed by
a final rule that was published on
December 5, 2011 (76 FR 75994). The
Defiuing Homeless rule clarified and
elaborated upon the new McKinney-
Vento Act definitions for “homeless”
and "“homeless individual with a
disability.” In addition, the Defining
Homeless rule included recordkeeping
requirements related to the “bomeless™
definition. On December 5, 2011, HUD
also published an interim rule for the
Emergency Solutions Grants program
(76 FR 75954). This interim rule

established the program requirements
for the Emergency Solutions Grants
program and contained corresponding
amendments to the Consolidated Plan
regulations. On December 9, 2011, HUD
continned the process to implement the
HEARTH Act, with the publication of
the proposed rule titled “Homeless
Management Information Systems
Requirements” (76 FR 76917), which
provides for uniform technical
requirements for Homeless Management
Information Systems (FMIS), for proper
data collection and maintenance of the
database, and ensures the '
confidentiality of the information in the
database. Today’s publication of the
interim rule for the Continmum of Care
program continues HUDY's
implementation of the HEARTH Act.

This rule establishes the regulatory
framework for the Continuum of Care
program and the Continuum of Care
planning process, including
requirements applicable to the
establishment of a Continuum of Care.
Pricr to the amendment of the
McKinney-Vento Act by the HEARTH
Act, HUIV's competitively awarded
homeless assistance grant funds were
awarded to organizations that
participate in local homeless assistance
program planning networks referred to
as a Continuum of Care, a system
administratively established by HUD in
1995. A Continuurn of Care is designed
to address the critical problem of
homelessness through a coordinated
community-based process of identifying
needs and building a system of housing
and services to address those needs. The
approach is predicated on the
understanding that homelessness is not
caused merely by a lack of shelter, but
involves a variety of underlying, uumet
needs—physical, economic, and social.

The HEARTH Act not only codified in
law the planning system known as
Continuum of Care, but consolidated the
three existing competitive homeless
assistance grant programs (Supportive
Housing, Shelter Plus Care, and Single
Room Occupancy) into the single grant
program known as the Continuum of
Care program, The consolidation of the
three existing homeless assistance
programs into the Continunm of Care
grant program and the codification in
law of the Continrum of Care planning
process are intended to increase the
efficieucy and effectiveness of the
coordination of the provision of housing
and services to address the needs of the
homeless, The regulations established
by this rule are directed to carrying out
this congressional intent.

II. Overview of Interim Rule

As amended by the HEARTH Act,
Subpart C of the McKinney-Vento
Homeless Assistance Act establishes the
Continuum of Care program. The
purpose of the program is to promote
communitywide commitment to the
goal of ending homelessness; provide
funding for efforts by nonprofit
providers, and State and local
governments to quickly rehouse
homeless individuals and families while
minimizing the trauma and dislecation
caused to homeless individuals,
families, and communities by
homelessness; promote access to and
effective utilization of mainstream
programs by homeless individuals and
families; and optimize self-sufficiency
among individuals and families
experiencing homslessuess,

Thig interim rule establishes the
Continuum of Care as the planning body
responsible for meeting the goals of the
Continuum of Care program.
Additionally, in order to meet the
purpose of the HEARTH Act,
established in section 1002(h), and the
goals of “Opening Doors: Federal
Strategic Plan to Prevent and End
Homelessness,” the Continuum of Care
must be involved in the coordination of
other funding streams and resources—
federal, local, or private—of{ targeted
homeless programs and other
mainstream resources, In many
comrmunities, the Continuum of Care is
the coordinating body, while in other
communities it is a local Interagency
Council on Homelessness (both would
be acceptable forms of coordination
under this interim Tule]. As noted
earlier, HUD published on December 9,
2011, a proposed rule to establisb HMIS
regulations in accordance with the
HEARTH Act, However, while the
HEARTH Act directed that regulations
be established for HMIS, HMIS is not
new to many HUD grantees, Until
regulations for HMIS are promulgated in
final, grantees should continue to follow
HUD's existing HMIS instructions and
guidance,

The following provides an overview
of the proposed rule.

General Provisions {Subpart A}

Purpose and scope. The Continuum of
Care program is designed to promote
community-wide goals to end
homelessness; provide funding to
gnickly rehouse homeless individnals
(including unaccompanied youth) and
families while minimizing trauma and
dislocation to those persons; promote
access to, and effective utilization of,
mainstream programs; and optimize
self-sufficiency among individuals and
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farnilies experiencing homelessness.
The program is composed of transitional
honsing, permanent supportive housing
for disabled persons, permanent
honsing, supportive services, and HMIS,

Definitions. The interim rule adopts
the definitions of ““developmental
disability,” “homeless,” “homeless
individnal,” and “homeless person™
established by the December 5, 2011
Defining Homeless final rule. Public
comments have already been solicited
and additional public cormment is not
solicited through this rule. The
December 5, 2011, final rnle was
preceded by an April 20, 2010,
proposed rule, which sought public
comment on these definitions. The final
definitions of these terms took into
consideration the pnblic comments
received on the proposed definitions as
set out in the April 20, 2010, proposed
rnle, This interim rnle adopts the
definition of “at risk of homelessness™
established by the December 5, 2011,
the Emergency Solutions Grants
program interim rule. The interim rule
songht public comment on this
definition, and additional pnblic
comument is not being sought through
this rule.

HUD received valuable public
comment on the definition of
“chronically homeless,” through the
public commment process on the
Emergency Solutions Grants program
interim rnle. Based on public comment,
this rule for the Continuum of Care
program is not adopting the full
definition of ‘chronically homeless™
that was included in the conforming
amendments to the Consolidated Plan
that were published as a part of the
Emergency Solutions Grants program
rule. Commenters raised concerns with
the meaning of the phrase “where each
homeless occasion was at least 15
days.” The concerns raised about this
phrasa, used for the first time in a
definition of “chronically homeless,”
has caused HUD to reconsider
proceeding to apply a definition that
inclndes this phrase, without further
consideration and opportunity for
comrment. In this rule, HUD therefore
amends the definition of “chronically
homeless” in the Consolidated Plan
regulations to strike this phrase. The
removal of this phrase returns the
definition to one with which service
providers are familiar. The following
highlights key definitions used in the
Continuum of Care program regnlations,
and HUD solicits comment on these
definitions,

Applicant is defined to mean an
entity that has been designated by the
Continuum of Care as eligible to apply
for assistance on behalf of that

Coutinuum,. HUD highlights that the Act
does not contain different definitions for
“applicant” and “collaborative
applicant.”” HUD distinguishes between
the applicant(s) designated to apply for
and carry out projects (the “‘applicant”)
and the collaborative applicant
designated to apply for a grant on behalf
of the Continuum of Care (the
“‘collaborative applicant™). Please see
below for more information on the
definition of a collaborative applicant,
which is the only entity that may apply
for and receive Continuum of Care
planning funds.

Centralized or coordinated
assessment system is defined to mean a
centralized or coordinated process
designed 1o coordinate program
participant intake, assessment, and
provision of referrals. A centralized or
coardinated assessment system covers
the geographic area, is easily accessed
by individuals and families seeking
honsing or services, is well advertised,
and iuclndes a comprehensive and
standardized assessment tool. This
definition establishes basic minimum
reqnirements for the Continnum’s
centralized or coordinated assessment
systemn,

Collaborative applicant is defined to
mean an eligible applicant that has heen
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds on behalf of the
Continuum. As discussed above, the
“applicant” is the entity{ies) designated
to apply for and carry out projects on
behalf of the Continuum. In contrast to
the definition of “applicant™ above, the
collahorative applicant applies for a
graut to carry out the planning activities
on behalf of the Continuum of Care, The
interim rule simplifies the statntory
language in order to make the
Continuum of Care planning process
clear.

HUD highlights that its definition of
collaborative applicant does not track
the statutory definition, which is found
iu section 401 of the McKinney-Vento
Act. As will be discussed in further
detail later in this preamble, the concept
of collaborative applicant, its duties and
functions, as provided in the statnte, is
provided for in this rule. However, HUD
uses the term Continunm of Care to refer
to the organizations that carry out the
duties and responsibilities assigned to
the collaborative applicant, with the
exception of applying to HUD for grant
funds. The clarification is necessary in
this rtile because Continuums of Care
are not required to be legal entities, bnt
HUD can enter into contractual
agreements with legal entities only.

Contimrum of Care and Confinuum
are defined to mean the group that is

organized to carry out the
responsibilities required under this part
and that is composed of representatives
of organizations including nonprofit
homeless providers, victim service
providers, faith-based organizations,
governments, businesses, advocates,
public housing agencies, school
districts, social service providers,
mental health agencies, hospitals,
universities, affordable honsing
developers, law enforcement,
organizations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons. These organizations consist of
the relevant parties in the geographic
area, Continunms are expected ta
include representation to the extent that
the type of organization exists within
the geographic area that the Continuum
represents and is available to participate
in the Continuum. For example, if a
Continnum of Care did not have a
university within its geographic
bonndaries, then HUD would not expect
the Continunm to have representation
from a nniversity within the
Continunm.

These organizations carry out the
responsibilities and duties established
nnder Subpart B of this interim rule.
The Continunm of Care, as noted above,
carries out the statutory duties and
responsibilities of a collaborative
applicant. HUD established the
Continnnm of Care in 1995. Local
grantees and stakeholders are familiar
with the Continuum of Care as the
coordinating body for homeless services
and homelessness prevention activities
across the geographic area.
Consequently, HUD is maintaining the
Continuum of Care terminology, and the
rule provides for the duties and
responsibilities of a collaborative
applicant to be carried out nnder the
name Continnum of Care,

High-perforining community is
defined to mean the geographic area
under the jurisdiction of a Continuum of]
Care that has been designated as a high-
performing community by HUD. Section
424 of the McKinney-Vento Act
provides that HUD shall designate, on
an annual basis, which collaborative
applicants represent high-performing
communities. Consistent with HUD's
substitution of the term ““Continuum of
Care” for ““collaborative applicant,” the
definition of “high-performing
community’ in this interim rule
provides for designation of Continuums
of Care that represent geographic areas
designated as high-performing
communities. The standards for
hecoming a high-performing community
can be found in § 578.65 of this interim
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rule and will be discussed later in this
preamble.

Private nonprofit organization is
based on the statutory definition for
“private nonprofit organization.” The
term “‘private nonprofit organization” is
defined in section 424 of the McKinnay-
Vento Act as follows: “The term ‘private
nonprofit organization’ means an
organization: ‘(A) No part of the net
earnings of which inures to the benefit
of any member, founder, coniributor, or
individual; (B) that has a voluntary
hoard; (C) that has an acconnting )
system, or has designated a fiscal agent
in accordance with requirements
established by the Secretary; and (D}
that practices nondiscrimination in the
provision of assistance,””’ In HUD's
regnlatory definition of “private
nonprofit organization,” HUD clarifies
that the organization’s accounting
system must be functioning and
operated in accordance with generally
accepted acconnting principles. HUD
has included this language to make
certain that acconnting systems are
workable and abide by definite, accurate
standards. As reflected in the statutory
definition of “'private nonprofit
organization,” HUD may establish
requirements for the designation of a
fiscal agent. HUD has determined that
the fiscal agent, such as a Unified
Funding Agency, a term that is also
defined in section 424 of the McKinney-
Vento Act, must maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles.

Permanent housing is consistent with
the statutory definition of “permanent
honsing” in section 401 of the
McKinney-Vento Act, but does not track
the statutory langnage. HUD's regnlatory
definition of “’permanent honsing”’
states: *“The term ‘permanent housing’
means community-based housing
without a designated length of stay, and
includes both penmanent supportive
housing and rapid re-housing.”
Additionally, in the regnlatory
definition of ‘“permanent housing,”
HUD clarifies that to be permanent
housing, “the program participant must
be the tenant on a lease for a term of at
least one year that is renewable and is
terminable only for cause. The lease
must be renewable for terms that are a
minimum of one month long, HUD has
determined that requiring a lease for a
term of at least oue year that is
renewable and terminable only for
cause, assists program participants in
obtaining stability in housing, even
when the rental assistance is temporary.
These requirements are consistent with
Section 8 requirements.

Specific request for comment, HUD
specifically requests comment on
requiring a lease for a term of at least
one year to be considered permanent
honsing.

Project is consistent with the statntory
definition of “project” in section 401 of
the McKinney-Vento Act, but does not
track the statntory language. Section 401
defines “project” as, with respect to
activities carried out under subtitle C,
eligible activities described in section
423(a), undertaken pursuant to a
specific endeavor, such as serving a
particular population or providing a
particular resource. In HUD's definition
of “project”™ in this interim rule, the
eligible activities described in section
423(a] of the McKinney-Vento Act have
been identified. In the regulatory text,
HUD has clarified that it is a group of
one or moare of these eligible costs that
are identified as a project in an
application to HUD for Continuum of
Care funds.

Recipient is defined to mean an
applicant that signs a grant agreement
with HUD. HUD’s definition of
“recipient” is consistent with the
statutory definition of “recipient,” but
does not track the statutory language.
Section 424 of the McKinney-Vento Act
defines “recipient” as “an eligible entity
who—(A) submits an application for a
grant under section 422 that is approved
by the Secretary; (B) receives the grant
directly from the Secretary to support
approved projects described in the
application; and (C)(i) serves as a project
sponsor for the projects; or (ii) awards
the funds to project sponsors to carry
out the projects.”” All of the activities
specified by the statutory definition are
in the rule: (A) and (B) are contained in
the definition and (C) is covered in the
sections of the rnle dealing with what a
recipient can do with grant funds.

Safe haven is based on the definition
of safe haven in the McKinney-Vento
Act prior to amendment by the
HEARTH Act. Although no longer used
in statute, HUD's position is that the
term remains relevant for
implementation of the Continuum of
Care program and, therefore, HUD
proposes to include the term in the
Continnum of Care program regulations.
The term *‘safe haven” is used for
porposes of determining whether a
person is chronically homeless, The
housing must serve hard-to-reach
homeless persons with severe mental
illness who came from the streets and
have been unwilling or unable to
participate in supportive services, In
addition, the housing must provide
24-hour residence for eligible persons
for an unspecified period, have an
overnight capacity limited to 25 or

fewer persons, and provide low-demand
services and referrals for the residents.

Subrecipient is defined to mean a
private nonprofit organization, State or
Iocal government, or instrnmentality of
a State or local government that receives
a subgrant from the recipient to operate
a project, The definition of
“subrecipient’’ is consistent with the
definition of “project sponsor” found in
section 401 of the McKinney-Vento Act,
but does not track the statntory
language. To be consistent with the
Emergency Solutions Grants program
regulation, and also to ensnre that the
relationship between the recipient and
snbrecipient is clear, HUD is nsing the
term subrecipient, instead of project
sponsor, throughout this regulation.

Transitional housing is based on the
definition of “‘transitional housing” in
section 401 of the McKinney-Vento Act,
as follows: “The term ‘transitional
housing’ means honsing, the purpose of
which is to facilitate the movement of
individuals and families experiencing
homelessness to permanent housing
within 24 months or snch longer period
as the Secretary determines necessary.”
The definition has been expanded to
distinguish this type of housing from
emergency shelter. This distinction is
necessitated by the McKinney-Vento
Act’s explicit distinction between what
activities can or cannot be funded under
the Continuum of Care program. The
regulatory definition clarifies that, to be
transitional housing, program
participants must have signed a lease or
occnpancy agreement that is for a term
of at least one month and that ends in
24 months and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity to cairy out the duties
delegated to a UFA in this rle, which
is approved by HUD and to which HUD
awards a grant. HUD's regulatory
definition of UFA departs slightly from
the statutory definition. The statutory
definition refers to the collaborative
applicant, The differences between the
statutory definition and HUD's
regulatory definition reflect HUD's
substitntion of Continuum of Care for
collaborative applicant.

Establishing and Operating the
Continuum of Care {Subpart B}

In general. The statutory authority for
the Continuum of Care program is
section 422 of the McKinney-Vento Act.
As stated nnder section 1002 of the
HEARTH Act, one of the main purposes
of the HEARTH Act is to codify the
Continuum of Care planning process,
Consequently, under this interim rnle,
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HUD focuses on the rules and
responsibilities of those involved in the
Continuum of Care planning process
and describes how applications and
grant funds will be processed.

As discussed earlier in the preamble,
HUD’s interim rule provides for the
duties and fuuctions of the collaborative
applicaut found in section 401 of the
McKinney-Vento Act to be desiguated to
the Continuum of Care, with the
exception of applying to HUL for grant
funds. HUD chose this approach
because the Continnum might not be a
legal entity, and therefore cannot enter
into enforceable contractual agreements,
but is the appropriate body for
establishing and implementing
decisions that affect the entire
geographic area covered by the
Continuum, inclnding decisions related
to funding. This approach allows the
Continuum to retain its duties related to
plauning and prioritizing need
(otherwise designated by statute to the
collaborative applicant), while the
authority to sign a grant agreement with
HUD is designated to an eligible
applicant that can enter into a
contractual agresment. All of the duties
assigned to the Continuum are based on
the comparable duties of section 402(f)
of the McKinney-Vento Act.

Snbpart B of the interim rule
identifies how Continunms of Care are
established, as well as the required
duties and functions of the Continuwm
of Care.

Establishing the Continuum of Care.
In order to be eligible for funds under
the Continuum of Care program,
representatives from relevant
organizations within a geographic area
must establish a Contiunum of Care. As
discussed earlier in this preamble, this
body is responsible for carrying out the
duties identified in this interim
regulation. Representatives from
relevaut organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, busmesses,
advocates, public housing ageucies,
school districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals. Where these organizations
are located withiu the geographic area
served by the Continuum of Care, HUD
expects a representative of the
organization to be a part of the
Continuum of Care,

Specific request far comment. HUD
specifically requests comments on
requiriug Continuums of Care to have a
board that makes the decisions for the

Continuum. HUD requires two
characteristics for all board
compositions. These clharacteristics are
that the Board must be representative of
the subpopulations of homeless persons
that exist within the geographic area,
and include a homeless or formerly
homeless person. Continnums will have
2 years from the effective date of the
interim rule to astablish a board that
meets the criteria established in this
section. No board member may
participate or influence discnssions or
decisions concerning the award of a
graut or other financial benefits for an
organization that the member
represents.

HUD is considering fonr additional
characteristics for all board
compositions for incorporation in the
final rule. HUD did not implement them
at this stage in order to seek public
comment prior to implementing them as
requiremeunts. HUD proposes that all
boards must have a chair or co-chairs;
be composed of an uneven number,
serving staggered terms; include
members from the public and private
sectors; and inclnde a member from at
least one Emergency Solutions Grants
program (ESG) recipient’s agency
located within the Continuum’s
geographic area. HUD is reqnesting
comment on all of these proposed
requirements; however, HUD
gpecifically requests comments from
Continuuuns of Care and ESG recipients
on the requirement that the Board
include an ESG recipient as part of its
membership. HUD invites ESG
recipieuts and Continuums to share
challenges that will be encountered
when implementing this requirement.
Ensuring that ESG recipients are
represeuted on the Board is important to
HUD; therefore, in communities where
ESG recipients and/or Continuums do
not feel this requirement is feasible,
HUD asks commenters to provide
suggestions for how ESG recipients can
be involved in the Continuum at one of
the core decision-making levels.

Responsibilities of the Continuum of
Care. The interim rule establishes three
major duties for which the Continuum
of Care is responsible: To operate the
Continuum of Care, to designate an
HMIS for the Continnum of Care, and to
plan for the Continuum of Care.

This section of the interim rule
establishes requirements within these
three major duties.

Operating the Continuum of Care, The
interim rule provides that the
Continuum of Care must abide by
certain operational requirements. These
requirements will ensure the effective
mauagement of the Continuum of Care
process and ensure that the process is

inclusive and fair. HUD has established
eight duties required of the Continuuwm
necessary to effectively operate the
Contiunum of Care. HUD has
established the specific minimum
standards for operating and managing a
Coutinuum of Care for two main
reasons. First, the selection criteria
established under section 427 of the
McKinney-Vento Act require HUD to
measure the Continunm of Care’s
performance in reducing homelessness
by looking at the overall performance of
the Continuum, as opposed to
measuring performance project-by-
project as was done prior to the
enactment of the HEARTH Act. This
Continuum of Care performance
approach results in cooperation and
coordination among providers, Second,
because Continuums of Care will have
grants of up to 3 percent of Final Pro
Rata Need (FPRN]) to be used for eligible
Continunm of Care planning costs, HUD
is requiring more formal decision-
making and operating standards for the
Continuum of Care. This requirement
ensures that the Continunms have
appropriate funding to support planning
costs,

Oue of the duties established in this
interim rule is the requirement that the
Continuum establish and operate a
centralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. As detailed in the
Emergency Solutious Grants program
interim rule published on December 5,
2011, through the administration of the
Rapid Re-Housing for Families
Demonstration program and the
Homelessness Prevention and Rapid Re-
Housing program, as well as best
practices identified in communities,
HUD has learued that centralized or
coordinated assessment systems are
important in ensuring the success of
homeless assistance and homeless
prevention programs in communities. In|
Earticular, such assessment systems

elp communities systematically assess
the needs of program participants and
effectively match each individual or
family with the most appropriate
resources available to address that
individual or family’s particular needs.

Therefore, HUD has required, through
this interim rule, each Continunm of
Care to develop and implement a
centralized or coordinated assessment
system for its geographic area, Snch a
system mnst be designed locally in
response to local needs and conditions.
For example, rural areas will have
siguificantly different systems than
urban ones. While the common thread
between typical models is the use of a
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common assassment tool, the form,
detail, and use of that tool will vary
from one community to the next. Some
examples of centralized or coordinated
assessment systems include: A central
location or locations within a
geographic area where individuals and
famnilies must be present to receive
homeless services; a 211 or other hotline
system that screens and directly
connects callers to appropriate homeless
housing/service providers in the area; a
"“no wrong door” approach in which a
homeless family or individual can show
up at any homeless service provider in
the geographic area but is assessed using
the same tool and methodology so that
referrals are consistently completed
across the Continuum of Care; a
specialized team of case workers that
provides agsessment services to
providers within the Coutinunm of
Care; or in larger geographic areas, a
regional approach in which “hubs’ are
created within smaller geographic areas,
HUD intends to develop technical

" assistance materials on a range of
centralized and coordinated assessment
types, including those most appropriate
for rural areas.

HUD recognizes that imposing a
requirement for a centralized or
coordinated assessment systern may
have certain costs and risks. Among the
risks that HUD wishes specifically to
address are the risks facing individuals
and families fleeing domestic viclence,
dating viclence, sexual assault, and
stalking. In developing the haseline
requirements for a centralized or
coordinated intake system, HUD is
considering whether victim service
providers should be exempt from
participating in a local centralized or
coordinated assessment process, ot
whether victim service providers should
have the option to participate or not.

Specific request for comment. HUD
specifically seeks comment from
Continuum of Care-funded victim
service providers on this question. As
set forth in this interim rule, each
Continuum of Care is to develop a
specific policy on how its particular
system will address the needs of
individuals and families who are
fleeing, or atternpting to flee, domestic
violence, dating violence, sexual
agsault, or stalking, but who are seeking
shelter or services from non-victim
service providers. These policies could
include reserving private areas at an
assessment location for evaluations of
individuals or families who are fleeing,
or attempting to flee, domestic violence,
dating violence, sexual assault, or
stalking; a separate “track’’ within the
assessment frarnework that is
specifically designed for domestic

violence victims; or the location of
victim service providers with
centralized assessment teams.

HUD invites suggestions for ensuring
that the requirements it imposes
regarding centralized or coordinated.
assessment systems will best help
communities use their resonrces
effectively and best meet the needs of all
families and individuals who need
assistance, Questions that HUD asks
commenters to specifically address are:
What batriers to accessing housing/
services might a centralized or
coordinated iutake system pose to
victims of domestic viclence? How can
those barriers be eliminated? What
specific measures should be
implemented to ensure safety and
confidentiality for individuals and
families who are fleeing or attempting to
flee domestic violence situations? How
should those additional standards be
implemeuted to ensure that victims of
domestic violeuce have immediate
access to housing and services without
increasing the burden on those victims?
For communities that already have
ceutralized or coordinated assessment
systems in place, are victims of
domestic violence and/or domestic
violence service providers integratad
into that system? Under either scenario
(they are integrated into an assessment
process or they are uot integrated into
it), how does your community ensure
the safety aud confidentiality of this
population, as well as access to
homeless housing and services? What
HUD-sponsored training would be
helptul to assist communities in
completing the initial assessment of
victims of domestic violeuce in a safe
and confidential manner?

In addition to commeunts addressing
the needs of victims of domestic
violence, dating violence, sexual
assault, and stalking, HUD invites
general comments ou the nse of a
centralized or coordinated assessment
system, particularly from those in
communities that have already
implemeuted one of these systems who
can share both what has worked well
and how these systems conld be
improved, HUD specifically seeks
comment on any additional risks that a
centralized or coordinated assessment
system may create for victims of
domestic violence, dating violence,
sexual assanlt, or stalking who are
seeking emergency shelter services due
to immediate danger, regardless of
whether they are seeking services
through a victim service provider or
nonvictim service provider.

Another duty set forth in this part, is
the requirement to establish and
consistently follow written standards

when administering assistance under
this part. These requirements,
established in consultation with
recipients of Emergency Solutions
Grants program funds within the
geographic area, are intended to
coordinate service delivery across the
geographic area and assist Continunms
of Care and their recipients in
evaluating the eligibility of individuals
and families consistently and
admiuisteriug assistance fairly and
methodically. The written standards cau
be fonnd in § 578.7(a)(9) of this interim
rule.

Designating and operating an HMIS.
The Continuum of Care is responsible
for designating an HMIS and an eligible
applicant to manage the HMIS,
consistent with the requirements, which
will be codified in 24 CFR part 580.
This duty is listed under section
402(f)(2) of the McKinuey-Vento Act. In
addition, the Continunm is responsible
for reviewing, revising, and approving a
privacy plan, security plan, and data
guality plan for the HMIS and ensuring
congistent participation of recipients
and subrecipients in the HMIS.

Continuum of Care plunning. The
Continunm is responsible for
coordinating and implementing a
system for its geograplic area to meet
the needs of the homeless population
and subpopulations within the
geographic area. The iuterim rule
defines the minimum reqnirements for
this systematic approach under
§578.7(c)(1), such as emergency
shelters, rapid rehousing, transitional
housing, permanent supportive housing,
and preveution strategies. Because there
are not sufficient resources available
throngh the Contimurn of Care program
to preveut aud end homelessness,
coordiuation and integration of other
funding streams, including the
Emergency Solutions Grants program
and mainstream resources, is integral to
carrying ont the Continuum of Care
System.

HUD has determined that since the
Continuum of Care will be the larger
plauning organization, the Continuum
of Cars must develop and follow a
Continuum of Care plan that adheres,
not only to the requirements being
established by this interim rule, but to
the requirements and directions of the
most recently issued notice of funding
availability (NOFA).

While these planning duties are not
explicitly provided in section 402(f) of
the Act, HUD has included them to
facilitate and clarify the Continuum of
Care planning process. Consistent with
the goals of the HEARTH Act, HUD
strives, through this interim rule, to
provide a comprehensive, well-
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coordinated and clear planning process,
which involves the creation of the
Continuum of Care and the duties the
Continuum of Care will have to fulfill.

Other planning duties for Continuums
established in this section of the interim
rule are plauning for and conducting at
least a biennial-point-in-time count of
homeless persons within the geographic
area, conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area, providing information necessary to
complets the Consolidated Plan(s)
within the geographic area, and
consulting with State and local
government Emergency Solutions
Grants program recipients within the
Continuum of Care on the plau for
allocating Emergeucy Solutions Grants
program funds and reporting on and
gvaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

Preparing an application for funds. A
major function of the Continuum of Care
is preparing and overseeing an
application for fnnds under this part.
This section of the interim rule
establishes the duties of the Continuum
of Care related to the preparation of the
application. This section of the interim
rule establishes that the Continuum is
responsible for designing, operating,
and following a collaborative process for
the development of applications, as well
as approving the submission of
applications, in response to a NOFA
published by HUD,

The Continuum must also establish
priorities for funding projects within the
geographic area and determine the
number of applications being submitted
for funding. As previously noted in this
preamb!le, since the Continunm of Care
might not be a legal entity, and therefore
may not he able to enter into a
contractual agreement with HUD, the
Continnnm must select one or more
eligible applicants to submit an
application for funding to HUD on its
behalf. If the Continuum of Care is an
eligible applicant, the Continnum of
Care may submit an application. If the
Continunm selects more than one
application, the Continunm must select
one eligible applicant to be the
collaborative applicant. That applicant
will callect and combiue the required
application information from all of the
other eligible applicants and for all
projects within the geographic area that
the Continuum has designated. If only
one application is submitted by the
collaborative applicant, the
collaborative applicant will collect and
combine the required application
information from all projects within the
geographic area that the Continuum has

designated for funding. The
collaborative applicant will always be
the only applicant that can apply for
Continnum of Care planning costs. In
the case that there is one application for
projects, the recipient of the funds is
required to have signed agresments with
its subrecipients as set forth in
§578.23([c), and is required to monitor
and sanction subrecipients in
compliauce with §578.107.

Whether the Continnurmn of Care
snhmits the application or designates an
eligible applicant to submit the
application for funding, the Continuum
of Care retains all of its duties.

Unified Funding Agencies. To be
designated as the Unified Funding
Agency (UFA) for the Contiunum of
Care, the Continuum must select the
collaborative applicant to apply to HUD
to be designated as the UFA for the
Continunum. The interim rule establishes
the criteria HUD will use when
determining whether to designate the
collaborative applicant as a UFA. These
standards were developed to ensure that
collaborative applicants have the
capacity to manage the grant and carry
out the duties in 578.11(b)}, and are
described below,

The duties of the UFA established in
§578.11 are consistent with the duties
set forth in section 402(g) of the Act.
Even if the Continuum designates a
UFA to submit the application for
funding, the Coutinuum of Care retains
all of its duties.

Remedial actions. Section 402{c) of
the McKinney-Vento Act gives HUD the
authority to ensure the fair distribution
of grant amounts for this program, such
as designating auother body as a
collaborative applicant, replacing the
Continnnm of Care for the geographic
area, or permitting other eligible entities
to apply directly for grants. Section
578.13 of this interim rule addresses the
remedial actions that may be taken.

Overview of the Application and Grant
Award Pracess (Subpart C}

Eligible applicants. Under this interim
rule, eligible applicants consist of
nonprofit organizations, State and local
governments, and instrnmentalities of
local governments. An eligible applicant
must have been designated by the
Continuum of Care to submit an
application for grant funds under this
part. The Continuum’s designation must
state whether the Continuum is
designating more than one applicant to
apply for funds, and if it is, which
applicant is being designated the
collahorative applicant. A Continuum of
Care that is designating only one
applicant for funds must designate that
applicant to be the collaborative

applicant. For-profit entities are nat
eligible to apply for grants or to be
subrecipients of grant funds.

Section 401(10) of the McKinney-
Vento Act identifies that collaborative
applicants may be legal entities, and a
legal entity may include a consortium of
instrumentalities of a State or local
government that has constituted itself as
an entity. HUD has not included a
consortinm in the list of eligible
applicants. As noted earlier in this
preamble, a Continuurn of Care is
defined to mean a group that is
composed of representatives of
organizations across the entire
geographic area claimed by the
Continuum of Care. A Continuum is
able to combine more than one
metropolitan city or county into the
geographic area that the Continuum
represents. In essence, the Continuum of
Care acts as a consortium, and it is
therefore HUD’s position that the
iuclnsion of consortiums in the interim
rule would be redundant,

Determining the Confinuum’s
maximum award amaunt. The total
amount for which a Coutinuum of Care
is eligible to apply and be awarded is
determined through a four-step process,
including the following factors: A
Continuum's PPRN amount; renewal
demand; any additional increases in
amounts for leasiug, rental assistance,
and operating costs based on Fair
Market Rents (FMRs); planning and
UFA cost funds; and the amounts
available for bonus dollars.

Using the formula that will be
discussed below, HUD will first
determine a Contiuunm of Care’s PPRN
amount, as anthorized under section
427(b){(2)(B) of the McKinney-Vento Act
This amount is the sum of the PPRN
amounts for each metropolitan city,
urbau county, non-urban county, and
insular area claimed by the Continuum
of Care as part of its geographic area,
excluding any counties applying for, or
receiving fnnds uuder the Rural
Housing Stability Assistance program,
the regnlations for which will be
established in 24 CFR part 579. The
PPRN for each of these areas is based
upon the *“need formula™ under
§579.17(a)(2) and (3). Under the
McKinney-Vento Act, HUD is required
to publish, by regulation, the formula
used to establish grant amounts. The
need formula under §579.17{a)(2) and
(3) satisfies this requirement, and HUD
specifically seeks comment on this
formula. HUD will annonnce the PPRN
amounts prior to the publication of the
NOFA on its Web site.

To establish the amount on which the|
need formula is run, HUD will deduct
an amount, which will be published in
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the NOFA, to be set aside to provide a
bonus, and the amount necessary to
fund Continuum of Care planning
activitisg and UFA costs from the total
funds made available for the program
each fiscal year. On this amount, HUD
will use the following process to
establish an area’s PPRN. First, 2
percent of the total funds available shall
be allocated among the four insular
areas [American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands) based
upon the percentage each area received
in the previous fiscal year under section
106 of the Housing and Community
Development Act of 1974, Second, 75
percent of the remaining funds made
availahle shall be allocated to
metropolitan cities and urban counties
that have been funded under the
Emergency Solutions Grants program
(formerly known as the Emergency
Shelter Grants program) every year since
2004. Third, the remaining funds made
available shall be allocated to
Community Developmeut Block Grant
[CDBG) metropolitan cities and nrhan
connties that have not been funded
under the Emergency Solutions Grants
program every year since 2004 and all
other couuties in the United States and
Pnerto Rico.

Recognizing that in some federal
fiscal years, the amouut available for the
formula may be less than the amount
required to renew all existing projects
eligible for renewal in that year for at
least one year, HUD has included a
method for distributing the rednction of
funds proportionally across all
Contimnums of Care in § 578.17(a){4) of
this interim rule. HUD will publish the
total dollar arount that each
Continuum will be required to deduct
from renewal projects Continnum-wide,
and Continuums will have the authority
to determine how to administer the cuts
to projects across the Continunm.

Specific request for comment. HUD
specifically requests comment on the
method establisbed in § 578.17{a)(4) to
rednce the total amonnt regnired to
renew all projects eligible for renewal in
that one year, for at least one year, for
each Continnum of Care when funding
is not sufficient to renew all projects
nationwide for at least oue year.

The second step in determining a
Continuum’s maximum award amount
is establishing a Continuum of Care's
“renewal demand.”” The Continnum’s
renewal demand is the sum of the
annnal renewal amounts of all projects
eligihle within the Continuum of Care’s
geographic area to apply for renewal in
that federal fiscal year’s competition
before any adjustments to rental
assistance, leasing, and operating line

items based on changes to the FMRs in
the geographic area.

T irc?, HUD will determine the
Continuum of Care's Final Pro Rata
Need (FPRN), which is the higher of;

(1) PPRN, or (2) renewal demand for the
Continuum of Care. The FPRN
astablishes the base for the maximum
award amount for the Continuum of
Care.

Fourth, HUD will determine the
maximum award amount. The
maximum award amount for the
Continuum of Care is the FFRN amount
plus any additional eligible amounts for
Continuum plauning; establishing fiscal
controls for the Continuum; updates to
leasing, operating, and rental assistance
line items based on changes to FMR;
and the availability of any honus
funding during the competition.

Application process. Each fiscal year,
HUD will issue a NOFA. All
applications, including applications for
grant fnnds, and requests for
designation as a UFA or HPC, mnst be
submitted to HUD in accordance with
the reqnirements of the NOFA and
contain such informatiou as the NOFA
specifies. Applications may reqnest np
to the maximum award amount for
Contiuuums of Care.

An applicant that is a State or a unit
of general local government must have
a HUD-approved, consolidated plan in
accordance with HUD's Consolidated
Plan regulations in 24 CFR part 91. The
applicant must submit a certification
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) in the project’s
jurisdiction(s). Applicants that are not
States or units of general local
government mnst snbmit a certification
that the application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with HUD's regulations in
24 CFR part 91, snbpart F. The required
certification must be submitted by the
funding application submission
deadliue announced in the NOFA.

An applicant may provide assistance
under this program only in accordance
with HUD subsidy layering
requirements in section 102 of the
Housing and Urban Development
Reforin Act of 1989 (42 U,5.C. 3545). In
this interim rule, HUD clarifies that the
applicant must submit information in its
application on ather sources of funding
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities.

Awarding funds. HUD will review
applications in accordance with the
gnidelines and procedures specified in

the NOFA and award funds to recipients
through a national competition based on
selection criteria as defined in section
427 of the McKinney-Vento Aet. HUD
will announce the awards and notify
selected applicants of any conditions
imposed on the awards.

Grant agreements, A recipient of a
conditioually awarded grant must
satisfy all requirements for obligation of
funds; otherwise, HUD will withdraw
its offer of the award. These conditions
include establishing site coutrol, |
providing proof of match, complying
with environmental review under
§578.31, and documenting financial
feasibility within the deadlines under
§578.21(a)(3). HUD has included in the
interim rule the deadlines for conditions
that may be extended and the reasons
for which HUD will consider an
extension.

The interim rule requires that site
coutrol be established by each recipient
receiving funds for acquisition,
rehabilitation funding, new
construction, or operating costs, or for
providing supportive services. HUD has
determined that the time to establish
site control is 12 months for projects not
receiving new constriction, acquisition,
or rehabilitation funding, as stated
under section 426(a) of the McKinney-
Vento Act, not 9 months as stated nnder
section 422(d) of the McKinney-Vento
Act, for projects receiving operating and
snpportive service funds, HUD’s
determination on the time needed to
establish site control is based on
previous program policy, and the longer
time frame takes into consideration the
reality of the housing market. Projects
receiving acquisition, rehabilitatiou, or
new construction funding must provide
evidence of site control no later than 24
months after the announcement of grant
awards, as provided nnder section
422(d) of the McKinney-Vento Act.

The interim rule reqnires that HUD
perform an environmental review for
each property as required under HUD's
environmental regulations in 24 CFR
part 50, All recipients of Continunm of
Care program funding under this part
must supply atl available, relevant
information necessary to HUD, and
carry ont mitigating measures required
by HUD. The recipient, its project
partners, and its project partner’s
contractors may not perform any eligible
activity for a project under this part, or
commit or expend HUD or local funds
for snch activities until HUD has
performed an environmental review and
the recipient has received HUD
approval of the property agreements.

Executing grant agreements. If a
Continuum designates more than one
applicant for the geographic area, HUD
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will enter into a grant agreement with
each designated recipient for which an
award is anmounced. If a Continuum
designates only one recipient for the
geographic area, HUD may enter into
one grant agresment with that recipient
for new awards, if any; and one grant
agreement for renewals and Continuum
of Care planning costs and UFA costs,
if any. These two grant agreements will
cover the entire geographic area, and a
default by the recipient under one of
these agreements will also constitute a
default under the other. If the
Contimuum is a UFA, HUD will enter
into one grant agreement with the UFA
for new awards, if any; and one for
renewal and Continuum of Care
planning costs and UFA costs, if any.
Similarly, these two grant agreements
will cover the entire geographic area
and a default by the recipient under one
of those agreements will also constitute
a default under the other.

HUD requires the recipient to enter
into the agreement described in
§578.23(c). Under this agreement, the
grant recipient must agree to ensure that
the operation of the project will be in
accordance with the McKinney-Veto Act
and the requirements under this part. In
addition, the recipient mnst monitor
and report the progress of the projects
to the Continuum of Care and to HUD.
The recipient must ensure that
individuals and families experiencing
homelessness are involved in the
operation of the project, maintain
confideutiality of program participants,
and monitor and report matching fimds
to HUD, among other requirements. The
recipient must also agree to use the
centralized or coordinated assessment
systemn established by the Continuum of
Care, unless the recipient or
subrecipient is a victim service
provider. Victim service providers may
choose not to use the centralized or
coordinated assessment system
provided that all victim service
providers in the area nse a centralized
or coordinated assessment system that
meets HUD’s minimum requirements.
HUD has provided this optional
exception because it understands the
unique role that victim service
providers have within the Continuum of
Care.

Renewals. The interim rule provides
that HUD may fund, through the
Continuum of Care program, all projects
that were previously eligible under the
McKinney-Vento Act prior to the
enactment of the HEARTH Act. These
projects may be renewed to continue
ongoing leasing, operations, supportive
services, rental assistance, HMIS, and
administration beyond the initial
funding period even if thase projects

would not be eligible under the
Continuum of Care program. For
projects that would no longer be eligihle
under the Continuum of Care program
(e.g., safe havens), but which are serving
homeless persons; HUD wants to ensure
that housing is maintained and that
persons do not become homeless
becanse funding is withdrawn.

HUD may renew projects that were
submitted on time and in such manner
as required by HUD, but did not have
a total score that would allow the
project to be competitively funded. HUD
may choose to exercise this option to
ensure that homeless or formerly
homeless persons do not lose their
housing. The interim rule provides,
based on the language in section 421(e)
of the McKinney-Vento Act, that HUD
may renew the project, upon a finding
that the project meets the purposes of
the Continuum of Care program, for up
to one year and under such conditions
as HUD deems appropriate.

Annval Performance Heporf. The
interim rnle also provides that HUD
may terminate the renewal of any grant
and reqnire the recipient to repay the
renewal grant if the recipient fails to
submit a HUD Annual Performance
Report (APR] within 90 days of the end
of the program year or if the recipient
submits an APR that HUD deems
unacceptable or shows noncompliance
with the requirements of the grant and
this part, Section 578.103(e) of the
Continuum of Care prograr regulations
further clarifies that recipients receiving
graut funds for acquisition,
rehabilitation, or new construction are
expected to submit APRs for 15 years
from the date of initial occnpancy or the
date of initial service provision, unless
HUD provides an exception. The
recipient’s submission of the APR helps
HUD review whether the recipient is
carrying out the project in the manner
proposed in the application. Recipients
agree to submit an APR as a condition
of their grant agreement. This
requirement allows HUD to ensure that
recipients submit APRs on grant
agreements that have expired as a
condition of receiving approval for a
new grant agreement for the renewal
project.

Appeals. The interim rule provides
certain appeal options for applicants
that were not awarded funding,

Under section 422(g) of the
McKinney-Vento Act, if more than one
collaborative applicant submits an
application covering the same
geographic area, HUD must award funds
to the application that scores the highest
gcore based on the selection criteria set
forth in section 427 of the Act.
Consisteut with HUD's use of the term

Continuum of Care in the interim rule
where the statnte nses collaborative
applicant, as explained earlier in the
preamble, the interim rule stipulates
that if more than one Continuum of Care
claims the same geographic area, then
HUD will award funds to the
Continuum applicant(s) whose
application(s) has the highest total score
and that no projects from the lower
scoring Continnum of Care will be
funded (and that any projects submitted
with both applications will not he
funded). To appeal HUD's decision to
fund the competing Continuum of Care,
the applicant(s) from the lower-scoring
Continuum of Care must file the written
appeal in such form and manner as
HUD may require within 45 days of the
date of HUD's announcement of award.

If an applicant has had a certification
of consistency with a consolidated plan
withheld, that applicant may appeal
such a decision to HUD. HUD has
established a procedure to process the
appeals and no later than 45 days after
the date of receipt of an appeal, HUD
will make a decision.

Saction 422[h) of the McKinney-Vento
Act provides the anthority for a solo
applicant to snbmit an application to
HUD and be awarded a grant by HUD
if it meets the criteria under section 427
of the McKinney-Vento Act. The interim
rule clarifies that a solo applicant must
submit its application to HUD by the
deadline established in the NOFA to be
considered for funding. The statute also
requires that HUD establish an appeal
process for organizations that attempted
to participate in the Continunm of
Care’s process and believe they were
denied the right to reasonable
participation, as reviewed in the context
of the local Continuum’s process. An
organization may snbmit a solo
application to HUD and appeal the
Continunm’s decision not to include it
in the Continuum’s application. If HUD
finds that the solo applicant was not
permitted to participate in the
Continuum of Care process in a
reasonable manner, then HUD may
award the grant to that solo applicant
and may direct the Continuum to take
remedial steps to ensure reasonable
participation in the future. HUD may
also reduce the award to the
Continuum’s applicant(s).

Section 422(E (1) of the McKinney-
Vento Act requires that “HUD establish
a timely appeal procedure for grant
amouuts awarded or denied under this
subtitle to a collaborative application.”
The interim rule sets an appeal process
for denied or decreased funding under
§578.35(c). Applicants that are denied
funds by HUD, or that requested more
funds than HUD awarded, may appeal
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by filing a written appeal within 45 days
of the date of HUDYs announcement of
the award, HUD will notify applicant of
its decision on the appeal within 60
days of the date of HUID’s receipt of the
written appeal.

Program Camponents and Eligible Costs
{Subpart D)

Program components. The interim
rule provides that Continuum of Care
funds may be used for projects under
five program components: Permanent
housing, transitional housing,
supportive services only, HMIS, and, in
some cases, homelessness prevention.
Administrative costs are eligible under
all components. Where possible, the
components set forth in the Continuum
of Care program are consistent with the
components set forth under the
Emergency Solutions Grants program.
This will ease the administrative burden
on recipients of both programs and will
ensure that reporting requirements and
data quality benchmarks are
consistently established and applied to
like projects. One significant distinction
between the Emergency Solutions
Grants program and this part can be
found in the eligible activities and
administration requirements for
assistance provided under the rapid
rehousing component in this interim
rule. The significant differences
between this component in the
Emergency Solutions Grants program
and this part are discussed below.

The interim rule sets forth the costs
eligible for each program component in
§ 578.37(a). The sligible costs for
contributing data to the HMIS
designated by the Continuum of Care
are also eligible under all components,

Consistent with the definition of
permanent housing in section 401 of the
McKinney-Vento Act and §578.3 of this
interim rule, the permanent housing
component is community-hased housing
without a designated length of stay that
permits formerly homeless individuals
and families to live as independently as
possible. The interim rule clarifies that
Continuum of Care funds may be spent
on two types of permanent housing:
Permanent supportive housing for
persons with disabilities (PSH) and
rapid rehousing that provides temporary
assistance (i.e., rental assistance and/or
supportive services) to program
participants in a unit that the program
participant retains after the assistance
ends,

Although the McKinney-Vento Act
authorizes permanent housing without
supportive services, the interim rule
does not. Based on its experience with
the Supportive Housing and Shelter
Plus Care programs, HUD has

determined that programs should
require at least case management for
some initial period after exiting
homelessness. HUD has imposed the
requirement that rapid rehousing
include, at a minimum, monthly case
management meetings with program
participants (except where prohibited
by the Violence Against Women Act
{VAWA) and the Family Violence
Prevention and Services Act (FVPSA))
and allows for a full range of supportive
services to be provided for up to 6
months after the rental assistance stops.
Many other HUD programs, such as
Section 8 and HOME, provide housing
without supportive services to low-
income individuals and families.

With respect to rapid rehousing, the
interim rule provides that funds under
this part may be used to provide
supportive services and short-term
and/or medium-term rental assistance.
While the time frames under which a
program participant may receive short-
termn or medium-term rental assistance
set forth in this part match the time
frames set forth in the Emergency
Solutions Grants program, the
supportive services available to program
participants receiving rapid rehousing
assistance under the Continnum of Care
program are not limited to housing
relocation and stabilization services as
they are in the Emergency Solutions
Crants program. Program participants
receiving rapid rehousing under this
part may receive any of the supportive
services set forth in § 578.53 during
their participation in the program, The
Continuum of Care, however, does have
the discretion to develop written
policies and procedures that limit the
services available to program
participants that better align the services
available to program participants with
those set forth in the Emergency
Solutions Grants program.

Specific request for comment, While
HUD’s experience with the Supportive
Housing and Shelter Plus Care programs
is the basis for HUD’s determination to
require case management for some
initial period after exiting homelessness,
HUD specifically welcormes comment on
other experiences with monthly case
management.,

The interim rule provides that the
HMIS component is for funds that are
used by HMIS Leads only. Eligible costs
inclnde leasing a structure in which the
HMIS is operated, operating funds to
operate a structure in which the HMIS
is operated, and HMIS costs related to
establishing, operating, and customizing
a Continuum of Care’s HMIS.

As set forth in Section 424(c) of the
McKinney-Veto Act, Continuum of Care
funds may be used only for the

homelaessness prevention component by
recipients in Continuums of Care that
have been designated HPCs by HUD.
Eligible activities are housing relocation
and stabilization services, and short-
and/or medium-term rental assistance,
as set forth in 24 CFR 576.103,
necessary to prevent an individual or
family from becoming homeless.

Planning activities. Under this interim
rule, HUD lists eligible planning costs
for the Continuum of Care under
§578.39(b) and (c}. HUD will allow no
more than 3 percent of the FPRN, or a
maximum amount to be established by
the NOFA, to be nsed for certain costs.
These costs must be related to designing
a collaborative process for an
application to IUD, evaluating the
outcomes of funded projects under the
Continuum of Care and Emergency
Solutions Grants programs, and
participating in the consolidated plan(s)
for the geographic area(s}, Under section
423 of the McKinney-Veuto Act, a
collaborative applicant may use no more
than 3 percent of total funds made
available to pay for administrative costs
related to Contimium of Care planning.

HUD is defining “of the tthH funds
made available” to mean FPRN, the
higher of PPRN or renewal demand, in
the interim rule. HUD has determined
that FPRN strikes the correct balance, as
it is the higher of PPRN or renewal
demand. This will help Continuums of
Care {CoC) balauce: {1) Having sufficient
planning dollars to be successful in its
duties and compete for uew money
(which would be the PPRN), and (2)
being able to monitor and evaluate
actnal projects in operation (and plan
for renewal demand). The
administrative funds related to CoC
planning made available will be added
to a CoC’s FPRN to establish the CoCs
maximnm award amount.

Unified Funding Agency Costs. Under
this interim rule, HUD lists eligible UFA
costs in §578.41(b) and (c). Similar to
the cap on planning costs for CoC, HUD
will allow no more than 3 percent of the
FPRN, or a maximum amount to be
established by the NOFA, whichever is
less, to be used for UFA costs. This
amount is in addition to the amount
made available for CoC planning costs.
UFA costs include costs associated with
ensuring that all financial transactions
carried out uuder the Continuum of
Care program are conducted and records
maintained in accordance with
generally accepted accounting
principles, including arranging for an
annual survey, audit, or evaluation of
the financial records of each project
carried out by a subrecipient funded by
a grant received through the Continuum
of Care program. The funds made
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available to UFAs related to establishing
fiscal controls will be added to a CoC’s
FPRN to establish the CoC maximum
award amount,

Leasing. Under this interim rnle, grant
funds may be used to pay the costs of
leasing a structure or structures, or
portions of structures, to provide
housing or supportive services. The
interim rnle further clarifies that leasing
means that the lease is between the
recipient of funds and the landlord.
HUD recognizes that some grantees
receiving funds through the Snpportive
Housing Program may have been using
their leasing funds iu a manner
consistent with the rental assistance
requirements established in §578.51;
therefore, since the Continuum of Care
program authorizes both leasing and
rental assistance, the rule provides for
an allowance for projects originally
approved to carry out leasing to renew
and request funds for rental assistance,
so long as the rental assistance meets
the requirements in §578.51. The rule
provides that a recipient of a grant
awarded under the McKinney-Vento
Act, prior te enactment of the HEARTH
Act, must apply for leasing if the lease
is between the recipient aud the
landlord, notwithstauding that the grant
was awarded prior to the HEARTH Act
ameudmeuts to the McKinney-Vento
Act.

The interim rule provides that leasing
funds may uot be nsed to lease units or
structures owned by the recipient,
subrecipieut, their parent
organization(s), any other related
organization(s), or arganizations that are
members of a partnership where the
partnership owns the structure, unless
HUD authorizes an exception for good
cause. The interim rule establishes
minimum requirements that a request
for an exception must include. These
exceptions are based on HUD's
experience in administering the
Homelessness Prevention and Rapid Re-
Housing Pragram (HPRP).

The interim rule establishes that
projects for leasing may require that
pragram participants pay an occupancy
charge (or in the case of a sublease, rent)
of na more than 30 percent of their
income. Income must he calculated in
accordance with HUD's regulations in
24 CFR 5.609 and 24 CFR 5.611(a).
However, the interim rule clarifies that
projects may not charge program fees,

Rental assistance, Under this interim
rule, rental assistance is an eligible cost
for permanent and transitional housing,
and this rule clarifies that the rental
assistance may be short-term, up to 3
months of rent; medium-term, for 3 to
24 months of rent; and long-term, for
longer than 24 months of rent. This

section provides that rental assistance
may inclnde tenant-based, project-
baged, or sponsor-based rental
assistance. This section also provides
that project-based rental assistance may
inclnde rental assistance to preserve
existing permanent supportive housing
for homeless individuals and families.
Given that the availability of affordable
rental housing has been shown to be a
key factor in reducing homelessness, the
availability of funding for short-term,
medium-term, and long-term rental
assistance under both the Emergency
Solutions Grants program and the
Continuum of Care program is not
inefficient use of program funds, but
rather effective use of funding for an
activity that lowers the number of
homeless persons.

As noted in the above discussion of
rental housing available for funding
under the Continuum of Care program,
one eligible form of rental assistance is
tenant-based, which allows the program
participant ta retain rental assistance for
another unit, The interim rule limits
this retentiou ta within the Continuum
of Care boundaries. HUD has
determined that Continuum of Care
program funds must be used within the
Continunm’s geagraphic boundaries. If
program participants move outside of
the Continuum, the Continuum may pay
moving costs, security deposits, and the
first month of rent for another unit;
however, the Contivnum would have to
argauize assistance with the relevaut
Continunm of Care for the prograin
participant if rental assistauce is to
continue. The program participant may
be transferred to a rental assistance
program in a different Continuum
without having to become homeless
again, The recipient may also limit the
movement of the assistance to a smaller
area if this is necessary to coordinate
service delivery.

Under this interim rule, the only
exception to the limitation for retention
of tenant-based rental assistance is for
program participants who are victims of
domestic violence, dating violence,
sexual assault, or stalking. Under the
definition of “tenant-based™ in the
McKinney-Venta Act (section 401{28) of
the McKinney-Venta Act), these
participants must have complied with
all other obligations of the program and
reasonably believe that he or she is
imminently threatened by harm from
further violence if he or she remains in
the assisted dwelling unit,

In the interim rule, HUD has clarified
that the imminent threat of harm rmust
be from further domestic violence,
dating violence; sexual assault, or
stalking, which would include threats
from a third party, such as a friend or

family member of the perpetrator of the
violence. HUD reqnires that the program|
participant provide appropriate
documentation of the original incident
of domestic violence, dating violence,
sexnal assault, or stalking, and any
gvidence of the current imminent threat
of harm. Examples of appropriate
documentation of the original incident
of domestic violence, dating violence,
sexual assault, or stalking include
written observation by the housing or
service provider; a letter or other
documentation from a victim service
provider, social worker, legal assistance
provider, pastoral counselor, mental
health provider, or other professional
from whom the victim has sought
assistance; or medical or dental, court,
or law enforcement records.
Documentation of reasonable belief of
further domestic violence, dating
violence, sexual assault, or stalking
includes written chservation by the
housing or service provider; a letter or
other written documentation from a
victim service provider, social worker,
legal assistance provider, pastoral
counselor, mental health provider, or
other professional from whom the
victim has reqnested assistance; a
current restraining order, recent court
order, or ather court records; or law
enforcement reports or records. The
housing or service provider may alsa
consider other documentation such as
emails, voicemails, text messages, social
media posts, and other commnnication.
Because of the particular safety
concerns surrounding victims of
domestic violence, the interim rule
provides that acceptable evideuce for
both the original vielence and the
reasonable belief include an oral
statement, This oral statement does not
need to be verified, but it must be
documented by a written certification
by the individnal or head of household.
This provision is specific to victims of
domestic violence, dating violence,
sexual assault, and stalking who are
receiving teuant-based rental assistance
in permaneut housing. This interim rulg
coutains other policies for moving
program participants receiving any type
of assistance under this interim rule,
including tenant-based rental assistance
within the Continuum of Care
geographic area, or smaller geographic
area required by the provider to
coordinate service delivery. Moving
program participants outside of the
geographic area where providers can
coordinate service-delivery is
administratively difficult for providers
and makes it difficult to mouitor that
program participants have access to, and
are raceiving, appropriate supportive
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services; therefore, moves outside of the
geographic area where the provider can
effectively deliver and monitor service
coordination are allowed only under
exceptional circumstances. HUD has
established these provisions to provide
an exception and to address the
challenges that are associated with such
a move,

Based on HUD’s experience in
administering the Shelter Plus Care
program, the interim rule includes
provisions to clarify when rental
payments may continue to be made to
a landlord when the program
participant no longer resides in the unit,
For vacated units, the interim rule
provides that assistance may continue
for a maximnm of 30 days from the end
of the month in which the unit was
vacated., unless the unit is occupied by
another eligible person. A person
staying iu an institution for less than 90
days is not considered as having vacated
the unit. Finally, the recipient may use
grant funds, in an amount not to exceed
one month’s rent, to pay for any damage
to housing due to the action of the
program participant, one-time, per
program participant, per unit. This
assistance can be provided only at the
time the program participant exits the
housing unit.

Suppartive services. Grant funds may
be used to pay eligible costs of
supportive services for the special needs
of program participants. All eligible
costs are eligible to the same extent for
program participants who are
unaccompanied homeless youth;
persons living with Human
Immunodeficiency Virus (HIV)/
Acquired Immune Deficiency Syndrome
(AIDS) (HIV/AIDS); and victims of
domestic violence, dating violence,
sexual assault, or stalking. Any cost that
is not described as an eligible cost under
this interim rule is not an eligible cost
of providing supportive services.
Eligible costs consist of assistance with
moving costs, case management, child
care, education services, employment
assistance aud job trainiug, housing
search and counseling services, legal
services, life skills training, mental
health services, outpatient health
services, outreach services, snbstance
abuse treatment services, transPDrtaﬁou,
and utility deposits.

The definition of “supportive
services” in section 401(27) of the
McKinney-Vento Act includes the
provision of mental health services,
trauma counseling, and victim services.
HUD has determined that victim
services are eligible as supportive
services, aud are included as eligible
program costs in this interim rule.
Providers are allowed to provide

services specifically to victims of
domestic violence, dating violence,
sexual assanlt, and stalking. The eligible
costs for providing victim services are
listed as eligible costs in the supportive
services funding category. Rather than
create a new eligible line item in the
project budget, HUD has determined
that these costs can be included in the
funding categories already established.

Indirect costs. Indirect costs are
allowed as part of eligible program
costs. Programs using indirect cost
allocations must be consistent with
Office of Management and Budget
(OMB) Circulars A-B7 and A-122, as
applicable. OMB Circular A-87 and the
regulations at 2 CFR part 225 pertain to
““Cost Principles for State, Local, and
Indian Tribal Governments.”” OMB
Circular A—122 and the regulations
codified at 24 CFR part 230 pertain to
*'Cost Principles for Non-Profit
Organizations.”

Other costs. In addition to the eligible
costs described in this preamble, the
regulation addresses the following other
eligible costs: acquisition, rehabilitation,
new construction, operating costs,
HMIS, project administrative costs, and
relocation costs.

High-Performing Communities (Subpart
E)

Section 424 of the McKinney-Vento
Act establishes the authority for the
establishment of and requirements for
HPCs. Applications must be submitted
by the collaborative applicant at such
time and in such manner as HUD may
require and contain such information as
HUD determines necessary under
§578.17(b). Applications will be posted
on the HUUD Web site (www.hud, gov) for
public comments. In addition to HUD’s
review of the applications, interested
members of the public will be able to
provide comment to HUD regarding the
applications.

Requirements. The Continuum of Care
must use HMIS data (HUD will publish
data standards and measurement
protocols) to determine that the
standards for qualifying as a HPC are
met. An applicant must submit a report
showing how the Continuum of Care
program funds were expended in the
prior year, and provide information that
the Continuum meets the standards for
HPCs.

Standards, In order to qualify as an
HPC, a Continwnm of Care must
demonstrate through reliable data that it
meets all of the required standards. The
interim rule clarifies which standards
will be measured with reliable data from
a Continuum’s HMIS and which
standards will be measured through
reliable data from other sources and

presented in a narrative form or other
format prescribed by HUD.

Continunms must use the HMIS to
demonstirate the following measures: (1)
That the mean length of homelessness
must be less than 20 days for the
Continuum’s geographic area, or the
Continuum’s mean length of episodes
for individuals and families in similar
circumstances was reduced by at least
10 percent from the preceding year; (2]
that less than 5 percent of individuals
and families that leave homelessness
become homeless again any time within
the next 2 years, or the percentage of
individuals and families in similar
circumstances who became homeless
again within 2 years after leaving
homelessness was decreased by at least
20 percent from the preceding year; and
(3) for Continuums of Care that served
homeless families with youth defined as
homeless under other federal statutes,
that 95 percent of those families did not
become homeless again within a 2-year
period following termination of
assistance and that B5 percent of those
families achieved independent living in
permanent housing for at least 2 years
following the termination of assistance.

The McKinney-Vento Act requires
that HUD set forth standards for
preventing homelessness among the
subset of those at the highest risk of
hecomiug homeless among those
homeless families and youth defined as
homeless under other federal statutes,
the third measure above, one of which
includes achieving independent living
in permanent housing among this
pepulation, HUD has set forth the
standards of 95 percent and 85 percent.
HUD recognizes that these standards are
high, but standards are comparable to
the other standards in the Act, which
are high. It is HUI)’s position that HPCs
should be addressing the needs of those
homeless individuals within their
communities prior to receiving
designation of a HPC and being allowed
to spend funds in accordance with
5578.71.

The final standard that the
Continuum must use its HMIS data to
demonstrate is provided under section
424(d)(4) of the Act. The statute requires
each homeless individual or family who
sought homeless assistauce to be
included in the data system used by that
community. HUD has defined this as
bed-coverage and service-voluime
coverage rates of at least 80 percent. The
documentation that each homeless
individual or family who sought
homeless assistance be included in the
HMIS is not measurable by HUD, This
type of standard wonld be entirely
reliant upon self-reporting.
Additionally, individuals and families
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have the right to decline having their
data entered into the HMIS. HUD nses
bed-coverage rates and service-volume
toverage rates as a proxy for measuring
the rate of inclusion of persons who are
present for services or housing in the
HMIS. This is a measurahle standard,
and HUD defines the calgulation in the
HMIS rule; therefore, the measurement
will be consistent between Continunms.

Continunms must use reliable data
from other sources and presented in a
narrative form or other format
prescribed by HUD to measure two
standards: Communnity action and
renewing HPC status. Section 424(d){4)
of the McKinney-Vento Act establishes
another standard for HPCs, which is
“community action.” This statntory
section provides that communities that
compose the geographic area must have
actively enconraged homeless
individuals and families to participate
in housing and services available in the
geographic area and included each
homeless individual or family who
sought homeless assistance services in
the data system used by that community
for determining compliance. HUD has
defined “communities that compose the
geographic area” to mean the entire
geographic area of the Continunm, This
definition will also provide consistency
of measurement since most of HULY's
measurements are across the entire
Continunm of Care geographic area,
HUD has further defined “actively
encourage’” within this standard as a
comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
geographic area. The measurement of
the last part of this standard, “each
homeless iudividnal or family who
sought homeless assistance services in
the data system used by that
commnnity,” will be measured using
reliable data from an HMIS and has
been discussed earlier in this preamble.
HUD has determined this will provide
clarity and ensnre consistent
measurement across Continonms.

The interim rule provides that a
Continuum of Care that was an HPC in
the prior year and used Continuum
funds for activities described under
§578.71 must demonstrate that these
activities were effective at reducing the
number of persons who became
homeless in that community, to be
renewed as a HPC.

Selection, HUD will select up to 10
Continuums of Care each year that best
meet the application requirements and
the standards set forth in § 578.65.
Consistent with section 424 of the
McKinney-Vento Act, the interim rule
provides a HPC designation for the

grants awarded in the same competition
in which the designation is applied for
and made. The designation will be for

a period of one year.

Eligible activities. Recipients and
subrecipients in Continuums that have
been designated an HPC may use grant
funds to provide housing relocation and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set for in the
Emergency Solutions Grauts program,
All eligible activities discussed iu this
section must be effective at stabilizing
individuals and families in their current
housing, or quickly moving snch
individuals and families to other
permanent housing. This is the only
time that Continuum of Care funds may
be used to serve nonhomeless
individuals aud families. Recipients and
snbrecipients using grant funds on these
eligible activities must follow the
written standards established hy the
Continnnm of Care in § 578.7(a)(9)(v),
and the recordkeeping requirements set
for the Emergency Solutions Grants
program rule.

Program Requirements (Subpart F}

All recipients of Continunm of Care
funding must comply with the program
regulations and the requirements of the
NOFA issued annually by HUD.

Matching. The HEARTH Act allows
for a new, simplified match
requirement. All eligible funding costs
except leasing must be matched with no
less than a 25 percent cash or in-kind
match. The interim rule clarifies that the
match must be provided for the entire
grant, except that recipients that are
UFAs or are the sole recipient for the
Continvum may provide the matchon a
Continvum-wide basis.

Far in-kind match, the
governmentwide grant requirements of
HUD's regulations in 24 CFR 84.23 (for
private nouprofit organizations) and
85.24 (for governments) apply. The
regulations in 24 CFR parts 84 and 85
establish nniform administrative
requirements for HUD grants. The
requirements of 24 CFR part 84 apply to
subrecipients that are private nonprofit
orgarrizations. The requirements of 24
CFR part 85 apply to the recipient and
subrecipients that are nnits of general
purpose local government. The match
requirement in 24 CFR 84,23 and in 24
CFR 85.24 applies to administration
fuuds, as well as Continnunm of Care
planning costs and UFA’s financial
management costs, All match must be
spent on eligible activities as required
under subpart D of this interim rule,
except that recipients and subrecipients

in HPCs may nse match on eligible
activities described nnder § 578.71.

General operations. Recipients of
grant funds mnst provide honsing or
services that comply with all applicable
State and local housing codes. licensing
requirements, and any other
requirements in the project’s
jurisdiction, Tn addition, this interim
rule clarifies that recipients must abide
by housing qnality standards and
suitable dwelling size. Recipients must
also assess supportive services on an
ongoing basis, have residential
supervision, and provide for
participation of homeless individuals as
required under sectiou 428{g) of the
McKinney-Vento Act.

Specific request for comment, With
respect to housing quality standards,
HUD includes in this rule the
longstanding requiremeunt from the
Shelter Plus Care program that
recipients or subrecipients, prior to
providing assistance on behalf of a
program participant, must physically
inspect each unit to assure that the unit
meets housing quality standards. This
requirement is designed to ensure that
program participants are placed in
housing that is snitable for living,
Additionally, these requirements are
cousistent with HUD's physical
inspection reqnirements in its other
mainstream reutal assistance programs.
Notwithstanding that this is a
longstanding requirement, HUD
welcomes cornment on alternatives to
inspection of each unit that may be less
bordensome but ensure that the housing
provided to a program participant is
decent, safe, and sanitary.

Under Section 578.75, General
Operations, subsectiou (h), entitled
“Supportive Service Agreements,”
states that recipients and subrecipients
may require program participants to
take part in supportive services so long
as they are not disability-related
services, provided through the project as
a condition of continued participation
in the program. Examples of disability-
related services include, bnt are not
limited to, mental health services,
outpatient health services, and
provision of medication, which are
provided to a person with a disability to
address a condition caused by the
disability.

This provision further states that if
the purpose of the project is to provide
substance abuse treatment services,
recipients and subrecipients may
require program participants to take part
in snch services as a condition of
continued participation in the program.,
For example, if a Continuum of Care
recipient operates a transitional housing
program with substance abnse treatment
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services, the recipient may require
program participants to participate in
those services. By conirast, in a program
that offers services but whose purpose is
not substance abuse treatment, a
recipient may not require a person who
is an alcolhiolic, for example, to sign a
supportive service agreement at initial
occupancy stating that he or she will
participate in substance abuse treatment
services as a condition of occupancy.
All program participants must, however,
meet all terms and conditions of
tenancy, including lease requirements.
1f, as a result of a person’s behavior
stemming from substance use, a person
violates the terms of the lease, a
recipient may cousider requiring
participation in services or any other
action necessary in order for such a
person to successfully meet the
requiremeuts of tenancy.

Finally, the iuterim rule clarifies that
in units where the qualifying member of
the household has died, or has been
incarcerated or institutionalized for
mare than 90 days, assistance may
continue until the expiration of the
Iease in effect at the time of the
qualifying member’s death,
incarceration, or institutionalization.

Bisplacement, relocation, and
acquisition. All recipients must ensure
that they have taken all reasonahle steps
to minimize the displacement of
persons as a result of projects assisted
under this part. This section of the
juterim rule is substantially revised
from the previous programs to increase
clarity and comprehension of the
directions to recipients and
subreciFients in the use of grant funds.

Timeliness standards. Recipients
must initiate approved activities and
projects promptly. Recipients of funds
for rehabilitation and new construction
must begin construction activities
within 9 manths of the signing of the
grant, aud such activities must be
completed withiu 24 months. HUD is
providing these requirements to assist
cominunities in meeting the obligation
and expenditure deadline historically
imposed by the annual HUD
appropriations act. HUD may reduce a
grant term to a term of one year if
implementation delays reduce the
amount of funds that can be used during
the original grant term.

Limitation on use of funds. Recipients
of funds provided under this part must
abide by any limitations that apply to
the use of such funds, such as use of
funds for explicitly religious activities.

The limitation on use of funds also
addresses limitation on nses where
religious activities may be concerned. It
is HUD's position that faith-based
organizations are able to compete for

HUD funds and participate in HUD
programs on an equal footing with other
organizations; that no group of
applicants competing for HUD funds
should be subject, as a matter of
discretion, to greater or fewer
requirements than other organizations
solely because of their religious
character or affiliation, or, alternatively,
the absence of religious character or
affiliation. HUD's general principles
regarding the equal participatiou of such
organizations in its programs are
codified at 24 CFR 5.109. Program-
specific requirements governing faith-
based activities are codified in the
regulations for the fudividual HUD
programs, [See, for example, 24 CFR
574.300{c), 24 CFR 582.115(c), and 24
CFR 583.150{h).)

HUD's equal participation regulations
were prompted by Executive Order
13279, Egual Protection of the Laws for
Faith-Based and Community
Organizations, issued by President Bush
on December 12, 2002, and published in
the Federal Register on December 16,
2002 (67 FR 77141), Executive Order
13279 set forth principles and
policymaking criteria to guide federal
agencies in ensuring the equal
protection of the laws for faith-based
and community organizations.
Executive Order 13279 was amended by
Executive Order 13559 (Fundamental
Principles and Policymaking Criteria for
Partnerships With Faith-Based and
Other Neighborhood Organizations),
issued by President Obama on
November 17, 2110, and published in
the Federal Register on November 22,
2010 (75 FR 71319).

Executive Order 13559 expands on
the equal participation principles
provided in Executive Order 13279 to
strengthen the capacity of faith-bagsed
and other neighborhood organizations to
deliver services effectively and ensure
the equal treatment of program
beneficiaries. Executive Order 13559
reiterates a key principle underlying
participation of faith-based
organizations in federally funded
activities and that is that faith-based
arganizatious be gligible to compete for
federal financial assistance used to
support social service programs and to
participate fully in social service
programs supported with federal
financial assistance without impairing
their independence, antonomy,
expression outside the programs in
question, or religions character.

With respect to program beneficiaries,
the Executive Order states that
organizations, in providing services
supported in whole or in part with
federal financial assistance, and in their
outreach activities related to such

services, should not be allowed to
discriminate against current or
prospective program beneficiaries on
the basis of religion, a religious belief,

a refusal to hold a religious belief, or a
refusal to attend or participate in a
religious practice. The Executive Order
directs that organizations that engage in
explicitly religious activities (including
activities that involve overt religious
content such as worship, religious
instruction, or proselytization) must
perform such activities and offer such
services ontside of programs that are
supported with direct federal financial
assistance (including through prime
awards or subawards), separately in
time or location from any such programs
or services supported with direct federal
finaucial assistance, and participation in
any such explicitly religious activities
must be volnntary for the beneficiaries
of the social service program supported
with such federal financial assistance.
For purposes of greater clarity and
comprehensibility, the Executive Order
uses the term “‘explicitly religious” in
lieu of “inherently religious.” The
Exscutive Ovder furiher directs that if a
beneficiary or prospective beneficiary of
a social service program supported by
federal financial assistance objects to
the religious character of an
organizatiou that provides services
under the program, that organization
shall, within a reasonable time after the
date of the objection, refer the
beneficiary to an alternative provider,

Executive Order 13559 provides for
the establishment of an Interagency
Working Group on Faith-Based and
Other Neighborhoed Partnerships
(Working Group) to review and evaluate
existing regulations, guidance
documents, and policies, and directs the
(OMB to issue guidance o agencies on
uniform implementation following
receipt of the Workimg Group’s report.
On April 27, 2012, the Working Group
issued its report, recommeuding a
model set of regulations and guidance
for agencies to adopt.?

HUD iutends to wait for OMB
guidance before initiating any
rulemaking directed to broader changss
to HUD's existing faith-based
regulations, to ensure consistency with
faith-based regulations of other federal
agencies. However, HUD has revised its
regulatory provisions governing faith-
based activities to incorporate the
principles of Executive Order 13559
pertaining to equal treatmeut of program
beneficiaries and to adopt terminology,
such as “explicitly religious™ and ““overt

1 The report is available al: rttp//
www. whitehouse.gov/sites/default/files/uploads/
finalfoithbasedworkinggroupreport.pdf.
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religions content,” that offers greater
clarity to the limitations placed on faith-
based organizations when using federal
funds for their supportive services.
Additionally, HUD is putting in place
through this rulemaking the provision of
Exacutive Order 13559 that directs the
refer1al to alternative providers.
Executive Order 13559 provides that if
a heneficiary or prospective beueficiary
of a social service program supported by
federal financial assistance objects to
the religious character of an
organization that provides services
under the program, that organization
shall, within a reasonable time frame
after the date of the objection, refer the
beneficiary to an alternative provider.
While HUD will benefit from OMB
guidance on other provisions of the
Executive Order, specifically those
which the Working Group is charged to
provide recommendations, the
*'referral” provision of the Executive
Order is one that HUD believes it can
immediately put in place. HUD may,
following receipt of public comment
and further consideration of this issue,
revise how recipients and subrecipients
document the referral to other providers
when beneficiaries may assert
objections to the original provider. For
now, HUD is requiring that any
objections and any referrals be
documented in accordance with the
recordkeeping provisions of §578.013.

This section of the interim rule also
coutains limitations on the types of
eligible assistance that may not be
combined in a single structure or
housing unit. As the Continuum of Care
substantially increases the types of
assistance that may be combined in a
project from previous programs, HUD
has established standards in this section
to provide recipients with clarity about
the types of activities that may uot be
carried out in a single structure or
housing unit,

Termination of assistance. The
interim rule provides that a recipient
may terminate assistance to a
participant who violates program
requirements or conditions of
occupancy. The recipient must provide
a formal process that recognizes the due
process of law. Recipients may resume
assistance to a participant whose
assistance has been terminated.

Recipients that are providing
permanent supportive housing for hard-
to-house populations of homeless
persons must exercise judgment and
exanine all circurnstances in
determining whether termination is
appropriate. Under this interim rule,
HUD has determined that a participant’s
assistance should be terminated only in
the most severe cases. HUD is carrying

over this requirement from the Shelter
Plus Care prograrn.

Fair Housing and Fqual Opportunity
requirements. The Coutinuum of Care,
as well as its members and
subrecipients, are required to comply
with applicable civil rights laws.
Section 578.93, addressing
nondiscrimination and equal
opportunity requirements, is provided
to offer greater direction to recipients
and subrecipients on the use of grant
funds. Section 578.93(a) states that the
noudiscrimination and equal
opportunity requirements set forth in 24
CFR 3.105(a) apply. This includes, but
is not limited to, the Fair Honsing Act,
Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of
1973 [Section 504), and title II of the
Americans with Disabilities Act.

Section 578.93(b) explains when
recipients and subrecipients may
exclusively serve a particular
subpopulation in transitional or
permanent housing, As part of these
requirements, recipients must also
administer programs and activities
receiving federal financial assistance in
the most integrated setting appropriate
to the needs of qualified individuals
with disabilities. This ““integration
mandate” requires that HUD-funded
programs or activities enable
individuals with disabilities to interact
with nondisabled persons to the fullest
extent possible. In reviewing requests
for funding through the Continunm of
Care NOFA, HUD will be considering
each recipient’s proposals to provide
integrated housing to individuals with
disabilities.

There are certain situations in which
a recipient or subrecipient may limit
housing to a specific subpopulation, so
long as admission does not discriminate
against any protected class, as well as
instances where recipients or
snbrecipients may limit admission or
provide a preference to certain
subpopulations of homeless persons and
families who need the specialized
services provided in the housing. For
example, § 578.93(b){2) states that the
housing may be limited to homeless
veterans, so long as admission is not
denied based on any membership in a
protected class; e.g., homeless veterans
with families must be admitted.
Similarly, housing may be limited to
domestic violence victims and their
families or persons who are at risk of
institutionalization, so long as
admission is not denied based on any
membership in a protected class.

Section 578.93(b)(3) states that
housing may be limited to familfes with
children.

Section 578.93(b)(1) states that, in
consideration of personal privacy,
housing may only be limited to a single
sex when such housing consists of a
single structure with shared bedrooms
or bathing facilities such that the
considerations of personal privacy and
the physical limitations of the
configuration of the housing make it
appropriate for the housing to be limited
to oue sex,

Further, §§ 578.93(h)(4) and (5) clearly]
outline iustances when sex offenders or
violent offenders may be excluded from
housing, and when projects providing
sober housing may exclude persons.

HUD'’s Section 504 regulations permit
housing funded under a particular
program to be reserved for persons with
a specific disability when a federal
statute or execntive order specifically
authorizes such a limitation. Section
578.93(b)(6) states that if the honsing is
assisted with funds under a federal
program that is limited by federal
statnte or executive order to a specific
subpopulation, the housing may be
limited to that subpopulation.

Section 578.93(b)(7} provides
clarification to recipients of funds under
this part as to when a project can limit
admission to a specific subpopulation of]
homeless individuals and families based)
on the service package offered in the
project. To help recipients better
understand these requirements, the
following paragraphs provide a detailed
explanation of the regulatory provision,
along with a few examples.

Section 578.93(b}(7) states that
recipients may limit admission to or
provide a preference for the housing to
subpopulations of homeless persons and
families who need the specialized
suppartive services that are provided in
the housing. The regulation contains the
following examples: Substance abuse
addiction treatment, domestic violence
services, or a high-intensity package
designed to meet the needs of hard-to-
reach homeless persons. However,
§578.93(b)(7) further states that while
the housing may offer services for a
particular type of disability, no
otherwise eligible individual with a
disability, or family that includes an
individual with a disability, who may
benefit from the services provided may
be excluded on the grounds that they do
not have a particular disability. Below
are general examples to offer guidance
on this subsection. Please note that
these examples are nonexhaustive, but
emphasize that the proper focus is on
the services available as part of the
Continuum of Care project as opposed
to a person's category or subcategory of
disability, While these general
principles are offered to help clarify this
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section, a change in the factual scenario
may change the analysis.

One clarifying example is as follows.
A private, nonprofit organization or a
local government applies for and
receives a new grant under this part to
provide project-based rental assistance
and services, inclnding case
management, intensive therapy
provided by a psychiatrist, and
medication management. The recipient
or subrecipiant may establish a
preference for individuals who are
chrouically homeless, When filling an
opening in the housing, the recipient or
snbrecipient may target chronically
homeless individuals or families, but if
there are no such individuals or families
either on a waiting list or applying for
entrance to the prograr, the recipient or
subrecipient cannot deny occupancy to
individuals or families who apply for
entrance into the program and who may
benefit from the services provided.
When filling a vacancy in the housing,
the recipient or subrecipient, if
presented with two otherwise eligible
persons, one who is chronically
homeless and one who is not, may give
a preference to the chronically homeless
individual.

By comparison, §578.93(b)(6)
addresses situations where Continuum
of Care funds are combined with HUD
funding for honsing that may be
restricted to a specific disability. For
example, if Continuum of Care funds for
a specific project are combiued with
construction or rehabilitation funding
for housing from the Housing
Opportuuities for People With AIDS
program, the program may limit
eligibility for the project to persons with
HIV/AIDS and their families. An
individual or a family that includes an
individual with a disability may be
denied occupancy if the individual or at
least one member of the family does not
have HIV/AIDS,

In another example, a private,
nonprofit organization applies for and
receives Continunm of Care funds from
a local governmental entity to
rehabilitate a five-unit building, and
provides services including assistance
with daily living and mental health
services. While the nonprofit
organization intends to target and
advertise the project as offering services
for persons with developmental
disabilities, an individual with a severe
psychiatric disahility who does not have
a developmental disability but who can
benefit from these services cannot be
denied.

Section 578.93(e) incorporates the
“preventing involuntary family
separation” reqnirement set forth in
Section 404 of the McKinney-Veto Act

into this interim rule. This provision
clarifies, especially for projects where
the current policy is to deny the
admittance of a boy under the age of 18,
that denying admittance to a project
based on age and gender is no longer
permissible, HUD encourages
Continnnms of Care to use their
centralized or coordinated assessment
systems to find appropriate shelter or
honsing for families with male children
under the age of 18.

Specific request for comment. HUD
specifically seeks comments from
Continuum of Care-funded recipients on
this requirement. HUD iuvites
comments about the difficulty that
recipients are going to experiencs, if
any, in implementing this requirement.
In addition to comments about the
difficulties, HUD invites cornmunities
that have already implemented this
requirement locally to describe their
methods for use in HUD’s technical
assistance materials and for posting on
the HUD Homeless Resource Exchange.

Other standards. In addition to the
program requirements described in this
preamble, the iuterim rule sets forth
other program requirements by which
all recipients of grant funds must abide.
These include a limitation on the use of
grant fonds to serve persons defined as
homeless under other federal laws,
conflicts of interest standards, and
standards for identifying nses of
program income.

Additionally, recipients are required
to follow other federal reqnirernents
contained in this interim rule nnder
§578.99. These inclnde compliance
with snch federal reqnirements as the
Coastal Barriers Resources Act, OMB
Circulars, HUD's Lead-Based Paint
regulations, and andit reqnirements.
The wording of these requirements has
been substantially revised from previous
programs, with the objective being to
increase clarity and comprehension of
the directions to recipients and
subrecipients in the use of grant funds.

Administration (Subpart G}

Technical assistance. The purpose of
technical assistance under the
Continuum of Care program is to
increase the effectiveness with which
Continuums of Care, eligible applicants,
recipients, subrecipients, and UFAs
implemeut and administer their
Continunm of Care planning process.
‘Technical assistance will also improve
the capacity to prepare applications,
and prevent the separation of families in
projects funded nnder the Emergency
Solutions Grants, Continuum of Cara,
and Rural Housing Stability Assistance
programs. Under this interim rule,
technical assistance means the transfer

of skills and knowledge to entities that
may need, but do not possess, such
skills and knowledge. The assistance
may include written information, such
as papers, manuals, guides, and
brachurses; person-{o-person exchanges;
and training and related costs.

Therefore, as needed, HUD may
advertise and competitively selact
providers to deliver technical
assistance. HUD may enter into
contracts, grants, or cooperative
agreements to implement the technical
assistance. HUD may also enter into
agreements with other federal agencies
when awarding technical assistance
funds,

Recordkeeping requirements, Grant
recipients under the Supportive
Housing Program and the Shelter Plus
Care program have always been required
to show compliance with regulations
through appropriate records. However,
the existing regulations are not specific
ahout the records to be maintained. The
interim rule for the Continuum of Care
program elaborates upon the
recordkeeping reqnirements to provide
sufficient notice and clarify the
documentation that HUD requires for
assessing compliance with the program
requirements, The recordkeeping
reqnirements for documenting homeless
statns were published in the December
5, 2011, Defining Homeless final rle,
Because these recordkeeping
requirements already went through a 60-
day comment period, HUD is not
seeking further comment on these
requirernents, Additionally,
recordkeeping requirements with
similar levels of specificity apply to
documentation of “at risk of
homelessness™ and these requirements
can be found in §576.500{c) of the
Emergency Solutions Grants program
interim rule pnblished on December 5,
2011. Becanse the docnmentation
reqnirements pertaining to “at risk of
homelessness” were already subjectto a
60-day pnblic comment period, HUD is
not seeking additional comment on
these requirements, Further
requirements are modeled after the
recardkeeping reqnirernents for the
HOME Investment Partnerships Program
(24 CFR 92.508) and other HUD
regulations.

Included along with these changes are
new ar expanded requirements
regarding confidentiality, rights of
access to records, record retention
periods, and reporting requirements,
Most significantly, to protect the safety
and privacy of all program participants,
the Continuumn of Care rule broadens
the program’s confidentiality
requirements. The McKinney-Vento Act
requires only procedures to ensnre the
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confidentiality of records pertaining ta
any individual provided family violence
prevention or treatment services under
this program. The interim rule requires
written procedures to ensure the
security and confidentiality of all
records containing personally
identifying information of any
individual or family who applies for
and/or receives Continuum of Care
assistance.

Gront and project changes. The
interim rule provides that recipients of
granis may not make any significant
changes to nse of grant funds without
prior HUD approval, evidenced by a
grant amendment signed by HUD and
the recipient. The interim rule provides
separate standards for determining
when a prant amendment is required for
Continuums having only one recipient,
including UFAs, and Continnnms
having more than one recipient.
Additionally, the interim rule provides
contingencies that must be met before
HUD will approve the grant
amendment. These contingencies are
necessary to ensure that recipients meet
the capacity reqnirements established in
the NOFA and to ensnre that eligible
persons within the geographic area are
better served and, since the Continuum
of Care program is a competitive
prograimn, that the priorities established
under the NOFA continue to be met.
Any changes to an approved grant or
project that do not require a grant
amendment, as set forth in this section,
munst be fully decumented in the
recipient’s or snbrecipient’s records.

Sanctions. The interim rule
egtablishes sanctions based on existing
repulations and strengthens the
enforcement procedures and array of
remedial actions and sanctions for
recipients and subrecipients of
Continuum of Care funds. These
revisions draw from the reqnirements at
24 CFR 85,43 and other HUD program
regulations.

Close-out. The interim rule provides
that grants must be closed out at the end
of their grant term if recipients are not
seeking renewal. Section 578.109 of this
interim rule specifies the actions that
must be taken after the closeout,
including grantee submission of
financial, final performance, or other
reports required by HUD within 90 days
of the end of the grant term. Any unused
funds must be deobligated and returned
to HUD,

The interim rule stipulates, for grants
seeking renewal, that failure to snbmit
final performance reports, or other
reports required by HUD within 90
days, may cause renswal funds to be
withdrawn and grant funds expended
on the renewal grant to be repaid.

III. Regulations for HUD Homeless
Assistance Programs Existing Prior to
Enactment of HEARTH Act

Because grants are still being
administered under the Shelter Plus
Care program and the Supportive
Housing program, the regulations for
these programs in 24 CFR parts 582, and
583, respectively, will remain in the
Code of Federal Regulations for the time
being. When no more, or very few,
grants remain nnder these programs,
HUD will remove the regulations in
these parts by a separate rule {if no
grants exist) or will replace them with
a savings clause, which will continue to
govern grant agreements executed prior
to the effective date of the HEARTH Act
regulations.

IV. Conforming Regulations

In addition to establishing the new
regulations for the Continuum of Care
program, HUD is amending the
following regulations, which reference
the Shelter Plus Care Program and the
Supportive Housing Program, to include
reference to the Continnnm of Care
program. These regulations are the
regulations pertaining to: [1) Family
Income and Family Payment;
Occupanecy Requirements for Section 8
and Public Housing, Other HUD-
Assisted Housing Serving Persons with
Disabilities, and Section 8 Project-Based
Assistance, the regulations for which are
in 24 CFR part 5, subpart F, specifically,
§5.601 [Purpose and Applicability),
paragraphs (d) and (e) of this section;
§5.603 (Definitions), specifically the
definition of “Responsible Entity;”
§5.617 (Self-Sufficiency Incentives for
Persons with Disabilities—Disallowance
of Increase in Annual Incoms),
paragraph (a) of this section; (2)
Environmental Review Respansibilities
for Entitiss Assuming HUD
Environmental Responsibilities, the
regulations for which are in 24 CFR part
58, specifically §58.1 (Purpese and
Applicability), paragraph (b)(3) of this
section; and (3) the Consolidated
Submissions for Community Flanning
and Development Programs, the
regulations for which are in 24 CFR part
91, specificaily, § 91.2 (Applicability],
paragraph (b) of this section,

V. Justification for Interim Rulemaking

In accordance with its regulations on
rulemaking at 24 CFR part 10, HUD
generally publishes its rules for advance
poblie comment.z Notice and public

2The Administrative Procedure Act [5 U.5.C.
Subchapter II) (AFA), which governs federal
rulemeking, provides in section 553(a) that matters
involving a military or foreign affairs function of the
United Siates or a matter releting to federal agency

procedures may be omitted, however, if
HUD determines that, in a particular
case or class of cases, notice and public
comment procedure are “impracticable,
unnecessary, or contrary to the public
interest.” (See 24 CFR 10,1.)

In this case, HUD has determined that
it would be contrary to the public
interest to delay promulgation of the
regulations for the Continmum of Care
program.? Congress has provided
funding for this new program in the
Consolidated and Further Continuing
Appropriations Act, 2012 (Pub, L. 112~
55, approved November 18, 2011) (FY
2012 Appropriations Act). The FY 2012
Appropriations Act, under the account
for Homeless Assistance Grants,
appropriates not less than $1.593 billion|
for the Continunm of Care and Rnral
Housing Stability programs. While
many federal programs, including HUD
prograins, received a reduction in
funding in the FY 2012 Appropriations
Act, Congress increased funding for
HUI’s homeless assistance grants,
including the Continuum of Care
program. Additionally, the Conference
Report accompanying the FY 2012
Appropriations Act (Honse Report 112—
284) states in relevant part, as follows:
“The conferees express concern that
HUD continued to implement pre-
HEARTH grant programs in FY 2011,
due to a lack of regulations. The
conferees direct HUD to publish at least
interim gnidelines for the Emergency
Solutions Grants and Continuum of Carg
programs this fiscal year and to
implement the new grant programs as
soon as possible so that the npdated
palicies and practices in HEARTH can
begin to govern the delivery of homeles
agsistance funding.” (See Conf. Rpt. at
page 319. Emphasis added.) Given this
congressional direction, HUD is issuing
this rule providing for regnlations for
the Continuum of Care program as an
interim rule, Having interim regulationg
in place will allow HUD to move
forward in making FY 2012 funds
available to grantees, and avoid a
significant delay that wonld result from
issnance, first, of a proposed rule. As

management or personnel or to public property,
loans, grants, benefits, or sontracts are exempt from
the advance notice and public comment
requirement of sections 553(b) and [c) of the APA.
In its regulations in 24 CFR 10.1, HUD has waived
the exemption for advance notice and puhlic
comment for matters that relate to public property
loans, grants, henefits, or contracts, and has
committed to nndertake notice and comment
rulemaking for these matters.

3 Although HUD's regulation in 24 CFR 10,1
pravide that HUDY will invalve public participation
in its rulemaking, this regulation also provides thaf
notice and public procedure will be omitted if HUJ
dstermnines in a particular case or class of cases thy
natice and pnblic procedure are impracticable,
nrmecessary, or contrary to the puhblic interest.

]
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has been discussed in this preamble, the
foundation for the Continnum of Care
regulations is the criteria and
requirements provided in NOFAs for the
Continuum of Care Homeless Assistance
Grants Competition program, which
HUD has funded for more than 10 years.
Through the Continuum of Care
Homeless Assistance Grants
Competition program, HUD provided
funding for the Supportive Housing
program, the Shelter Plus Care program,
and the Section 8 Moderate
Rehabilitation Single Room Occupancy
program. The HEARTH Act
consolidated these three competitive
programs into the statutorily established
Continuum of Care program, which was
established as a single grant program.
Interim regulations will provide
certainty with respect to funding
requirements and eligible expenditures
for FY 2012, and the public comment
solicited through this interim rule will
help inform the public procedures that
HUD is coutemplating in its regulations
in 24 CFR part 10, and this public
comment, in turn, will inform the final
rule that will follow this interim rule
and govern the funding years following
FY 2012.

For the reasons stated above, HUD is
issuing this rule to take immediate
effect, but welcomes all comments on
this interim rule and all coraments will
be taken into consideration in the
development of the final rule.

VL Findings and Certifications

Regulatory Review—Executive Orders
125866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and,
therefore, subject to review by the Office
of Management and Budget [OMB] in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulatious and Regulatory
Review] directs axecutive agencies to
analyze regulations that are “‘outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learued.” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
ragnlatory objectives, and to the extent
permitted by law, agencies are to
identify and cousider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was
determined to be a “significant
regulatory action,” as defined in section
3(f) of Executive Order 12866 {although
not an economically significant

regulatory action, as provided under
section 3{f)(1) of the Executive Order).

As has been discussed in this
preamble, this interim rule establishes
the regulations for the Continuum of
Care program, which is the HEARTH
Act’s codification of HUD's long-
standing Continuum of Care planning
process. The HEARTH Act not only
codified in law the planning system
known as Continuum of Care, but
consolidated the three existing
competitive homeless assistance grant
programs (Supportive Housing, Shelter
Flns Care, and Single Room Occupancy)
into the single grant program known as
the Continuum of Care program. As
discussed in the preceding section of
the preamble, HUD funded these three
programs for mors than 10 years
through a NOFA, which was titled the
Continuum of Care Homeless Assistance
Grants Competition Program, However,
the funding of the three competitive
grant programs, although done through
a single NOFA, delineated the different
statutes and regulations that governed
gach of the three programs (ses, for
example, HUD’s 2008 Continuum of
Care NOFA at 73 FR 398450,
specifically page 39845), In
consolidating these three competitive
programs into a single grant program,
the HEARTH Act achieves the
administrative efficiency that HUD
strived to acbieve to the extent possible,
through its administrative establishment
of the Continuum of Care planning
process. To the extent permitted by the
HEARTH Act and where feasible, the
regulations huild-in flexibility for
grantees, based on experience in
admiunistering the Continuum of Care
program to date. Given the transition
from administrative operation of the
Continuum of Care program to statutory
operation of the Continuum of Care
program, this interim rule would also
have no discernible impact upon the
8COUONY.

The docket file is available for public
iuspection in the Regulations Division,
Office of the General Counsel, Room
10276, 451 7th Street SW., Washington,
DC 20410-0500. Due to security
measures at the HUD} Headquarters
building, please schedule an
appointment to review the docket file by
calling the Regulations Division at 202—
708~3055 (this is not a toll-free
number). Individuals with speech or
hearing impairmeuts may access this
number via TTY by calling the Federal
Relay Service at B0-877-8339.

Environmeutal Impact

A Fiuding of No Significant Impact
(FONSI) with respect ta the
environment has been made in

accordance with HUD regulations at 24
CFR part 50, which implement section
102(2)(C}) of the National Environmental
Policy Act 0f 1969 (42 U.S.C.
4332(2)(C}). The Finding of No
Significant Impact is available for public
inspection between the hours of 8 a.m.
and 5 p.m. weekdays in the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 7th Street SW., Room
10276, Washington, DC 20410-0500.
Due to security measures at the HUD
Headquarters building, please schedule
an appointment to review the FONSI by
calling the Regulations Division at 202~
708—3055 (this is not a toll-free
number), Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Relay Service at 800-877-8339.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) ([UMRA)
establishes requirements for federal
agencies to assess the effects of their
regulatory actions on Stats, local, and
tribal governments and on the private
sector, This interim rule does not
impose a federal mandate on any State,
local, or tribal government, or on the
private sector, within the meaming of
UMRA,

Regulatory Flexibility Act

The Repulatory Flexibility Act (5
U.S.C. 601 ef seq.] generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significaut
economic impact on a substantial
number of small entities. This rule
solely addresses the allocation and use
of grant funds under the new
McKinney-Vento Act homelass
assistance programs, as consolidated
and amended by the HEARTH Act. As
discussed in the preamble, the majority
of the regulatory provisions proposed by
this rule track the regulatory provisions
of the Continuum of Care program, with
which prospective recipients of the
Supportive Housing program and the
Shelter Plus Care program are familiar.
Accordingly, the program requirements
should raise minimal issues because
applicants and grantees are familiar
with these requirements, and in
response to HUDYs solicitations to them
on the burden of the requirements for
the Supportive Housing program and
the Shelter Plus Care program, grantees
have not advised that such requirements
are burdensome. Therefore, HUD has
determiued that this rule would not
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have a significant economic impact on
a substantial number of small entities.

Notwithstanding HUD’s
determination that this rule will not
have a significant effect on a substantial
number of small entities, HUD
specifically invites comments regarding
any less burdensome alternatives to this
rile that will meet HUTY's objectives as
described in this preamble.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
"Federalism’) prohibits an agency from
pnblishing any rule that has federalism
implications if the rule either impases

substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of sectiou 6 of the Executive Order, This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempts State law within the meaning
of the Executive Order.

Paperwork Reductiou Act

The information collection
requiremesuts coutained in this interim

REPORTING AND RECORDKEEPING BURDEN

rule have been submjtted to the Office
of Management and Budget {OMB)
nnder the Paperwork Rednction Act of
1995 (44 U.S.C. 3501~3520). In
accerdance with the Paperwork
Reduction Act, an agency may not
condnct or sponsor, and a person is not
required to respond to, a collection of
information, nnless the collection
displays a currently valid OMBH control
nnmber.

The burden of the information
collections in this interim rule is
estimated as follows:

Response
: . Number of Total annual Burden hours | Total annual
Information collection respondents f(i:vq;;;?)' responses per response hours
§578.5(a} Establishing the CoC ..o e 450 1 450 8.0 3,604
§578.5(b) Establishing the Board .. 450 1 450 5.0 2,250
§578.7(a)(1) Hold CoC Meetings .. 450 2 800 4.0 3,600
§578.7{a){2} Invitation for New Members ........................... 450 1 450 10 450
§578.7(a)(4) Appoint committees .. 450 2 900 0.5 45(]
§578.7(a)(5) Governance charter .. 450 1 450 7.0 3,150
§578.7{a){6) and (7) Monitor performanee and evaluatton 450 4 450 9.0 4,050
§578.7(a)(8) Centralized or cocrdinated assessment sys-

iem . 450 1 450 8.0 3,600
§578. T(a)(g) Wntlen slandards 450 1 450 5.0 2,250
§578.7({b) Designate HMIS .. 450 1 450 100 4,500
§578.9 Application for funds 450 1 450 180.0 81,000
§578.11(c) Develop CoC pian . 450 1 450 9.0 4,050
§578.21(c) Satisfying conditions ....... 8,000 1 8,000 4.0 32,000
§578.23 Executing grant agreement.s 8,000 1 8,000 1.0 8,000
§578.35(b) Appeal—sola ... 10 1 10 4.0 40
§578.35(c) Appeal—demed er decreased fundmg 15 1 15 1.0 15
§578.35(d) Appeal—compeling CoC . 10 1 10 5.0 50
§578.35(e) Appea!w-ccnsohdated Plan cemﬁcat'.on 5 1 5 20 10
§578.49(a)—Leasing exceptions .. . 5 1 5 1.5 7.5
§578.65 HPC Standards ............. 20 1 20 10.0 200
§578. 75{3){1) State and local reqmrements—appropnate

service provision .. 7,000 1 7,000 0.5 3,50%
§578.75(a)(1} State and local reqwrements—housmg

codes . - e 20 1 20 3.0 &0y
§578. 75(b Housrng quahty standards . 72,800 2 145,600 1.0 145,600
§578.75(b) Suitable dwelling size ... 72,800 2 145,600 0.08 11,6444
§578.75(c} Meals .. . 70,720 1 70,720 0.5 35,380
§578.75(e) Ongmng assessment of suppomve serwces 8,000 1 8,000 1.5 12,0008
§ 578.75(f) Rasidentlial supervision .. RN 6,600 3 19,800 0.75 14,8508
§ 578.75(g) Participalion of homeless. :ndmduals . 11,500 1 11,500 1.0 11,500
§578.75(h) Supportive service agreements .. 3,000 100 30,000 0.5 15,0001
§578.77(a) Signed leases/occupancy agreements 104,000 2 208,000 1.0 208,0004
§578.77(b) Calculaling occupancy charges 1,840 200 368,000 0.75 276,000
§578.77{c) Calculating rent . . 2,000 200 400,000 0.75 300,000
§578.81{a) Use restriction , 20 1 20 0.5 10
§578.91(a} Termination of asmstance - 460 1 400 4.90 1,600
§578.91(b) Due process for termination of asslslance 4,500 1 4,500 3.0 13,500
§ 578.95(d)—Conflict-of-Interest exceptions ............... 10 1 10 3.0 30
§578.103(a){3) Documenting homelessness ... 300,000 1 300,000 0.25 75,000
§578.103(a){4) Documenting at risk of homelessness ....... 10,000 1 10,000 0.25 2,500
§578.103(a){5) Documenting imminent threat of harm ....... 200 1 200 0.5 100
§578.103(a)(7) Documenting program participant records 350,000 6 2,100,000 0.25 525,000
§578.103(a)(7} Documenting case management .............., 8,000 12 96,000 1.0 96,000
§578.103{a)(13) Documenting faith-based activities 8,000 1 8,000 1.0 8,000
§578.103(b) Confidentiality procedures .........ccccoevees 11,500 1 11,500 1.0 11,5004
§578.105(a) Grant/project changes—UFAs 20 2 40 2.0 :y)
§578. 105(b) Grentfpro]ect changes—mulnple prOJect Elpph-

cants . " 800 1 800 2.9 1,600

LI L= | A OO PPITOTPTOR YYD U BTN PYTROTS TIPS PO PPPPN 1,921,710.5
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In accordance with 5 CFR
1320.8(d}(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions HUD, including whether the
information will have practical utility;

(2) Evaluate the accuracy of HUD’s
estimate of the burden of the proposed
collection of information;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated collection
techniques or other forms of information
technology; e.g., permitting electronic
submission of responses,

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule. Cornments must refer to the
proposal by name and docket number
(FR—-5476-1-01) and be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Wasghington, DC 20503, Fax: (202) 395—
6947, and Reports Liaison Officer,
Office of the Assistant Secretary for
Community Planning and Development,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Room 7233, Washington, DC 20410-
7000,

Interested persons may submit
comments regarding the information
collection requirements electronically
throngh the Federal eRulemaking Portal
at http://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit & comment, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public, Comments
submitted electronically through the
http://www.regulalions.gov Web site can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instroctions provided on that site to
submit comments electronically.

List of Subjects in 24 CFR Part 578

Community facilities, Continuum of
Care, Emergency solntions grants, Grant
programs—housing and community
development, Grant program—social
programs, Homeless, Rural housing,
Reporting and recordkeeping
requirements, Supportive housing

programs— housing and community
development, Supportive services.

Accordingly, for the reasons described
in the preamble, HUD adds part 578 to
subchapter C of chapter V of subtitle B
of 24 CFR to read as follows:

PART 578—CONTINUUM OF CARE
PROGRAM

Subpart A—General Provisions

Sec.
578.1 Purpose and scope.
578.3 Definitions.

Subpart B—Establishing and Operating a
Continuum of Care

578.5 Istablishing the Continunm of Care.

578.7 Responsibiliies of the Continnnm of
Care.

578,9 Preparing an application for funds.

578.11 Unified Funding Agency.

578.13 Remedial action.

Subpart C—Application and Grant Award
Process

578.15 Eligible applicants.

578,17 Overview of application and grant
award process.

578,19 Application process.

578.21 Awarding funds.

578.23 Executing grant agreemeuts.

578.25 Site control.

578.27 Consolidated plan.

578.29 Subsidy tayeriug.

578.31 Environmental review,

578.33 Renewals.

578.35 Appeal.

Subpart D—Program Components and
Eligible Costs

578.37 Program comnponents and uses of
assistance.

578.39 Continuum of Care planning
activities.

578.41 Unified Funding Ageucy costs.

578.43 Acquisition.

578.45 Rehabilitation.

578.47 New construction.

578,49 Leasing.

578.51 Rental assistance.

57(.53 Snpportive services.

578.55 Operating costs.

578.57 Homeless Management Information
System,

578.59 Project administrative costs.

578.61 Relocation costs.

578.63 Indirect costs.

Suhpart E—HIgh-Performing Communitles

578.65 Standards.

578.67 Publication of application.
578.69 Cooperelion among entities.
578.71 HPC-eligibla activities.

Subpart F—Program Requirements

578.73 Matching requirements.

57B.75 (eneral operations.

578.77 Calculating occupancy charges and
rent.

578.79 Lirmitation on transitional housing.

578.81 Term of commitment, repayment of
grants, and prevention of undne benefits.

578.83 Displacement, relocation, and
acquisition.

578.85 Timeliness standards.

578.87 Limitation on use of funds.

578.89 Limitation ou nse of grant funds to
serve persons defined as homeless under
ather federal laws.

578.91 Termination of assistance to
program participants.

578.93 Fair Housing and Equal
Opportunity.

578.95 Conflicts of interest.

578,97 Program income.

578.99 Applicability of other federal
requirements.

Subpart G—Grant Administratlon
578.101 Technical assistance.
578.103 Recordkeeping requirements,
578.105 Grant and project changes.
578.107 Sanctions.
578.108 Closeout.

Autharity: 42 U.5.C. 11371 e! seq., 42
U.5.C. 3533(d).

Subpart A—General Provisions

§578.1 Purpose and scope.

(a) The Continuum of Care program is
authorized by subtitle C of title IV of the
MeKinney-Vento Homeless Assistance
Act (42 U.5.C. 11381-11389).

(b) The program is designed to:

(1) Promote communitywide
commitrment to the goal of ending
homelessness;

(2) Provide funding for efforts by
nonprofit providers, States, and local
governments to quickly rehouse
homeless individuals ([including
unaccompanied youth) and families,
while minimizing the tranma and
dislocation caused to homeless
individuals, families, and communities
by homelessness;

(3) Promote access to and effective
utilization of mainstream programs by
homeless individuals and families; and

(4) Optimize self-snfficiency among
individuals and families experiencing
homelessness.

§578.3 Definitions.

As nsed in this part:

Act means the McKinney-Vento
Homeless Assistance Act as amended
(42 U.S.C. 11371 et seq.).

Annual renewal amount means the
amount that a grant can be awarded on
an annual basis when renswed. It
inclndes funds only for those eligible
activities {operating, snpportive
services, leasing, rental assistance,
HMIS, and administration) that were
funded in the original grant (or the
ariginal grant as amended), less the
nnrenewable activities (acqnisition, new
construction, rehabilitation, and any
administrative costs related to these
activities).

Applicant means an eligible applicant
that has been designated by the
Continnum of Care to apply for
assistance under this part on behalf of
that Continuum.
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At risk of homelessness. (1) An
individual or family whe:

{i) Has an annual income below 30
percent of median family income for the
area, as determined by HUI;

(ii) Does not have sufficient resources
or support networks, e.g., family,
friends, faith-based or other social
networks, immediately available to
prevent them from moving to an
emergency shelter or another place
described in paragraph (1) of the
“Homeless” definition in this section;
and

(iii) Meets one of the following
conditions:

(A) Has moved becanse of economic
reasons two or more times ditring the 60
days immediately preceding the
application for homelessness prevention
assistance;

(B} Is living in the home of another
because of economic hardship;

(C) Has been notified in writing that
their right to occupy their current
housing or living situation will be
terminated within 21 days of the date of
application for assistance;

D) Lives in a hotel or motel and the
cost of the hotel or motel stay is not paid
by charitable organizations or by
federal, State, or local government
programs for low-income individuals;

{E] Lives in a single-room occupancy
or efficiency apartment unit in which
there reside more than two persons, or
lives in a larger housing unit in which
thers reside more than 1.5 people per
room, as defined by the U.S. Census
Bureau;

(F) Is exiting a publicly funded
institution, or system of care (such as a
health-care facility, a mental health
facility, foster care or other youth
facility, or correction program or
institntion); or

(G) Otherwise lives in housing that
has characteristics associated with
instability and an increased risk of
homelessness, as identified in the
recipient’s approved consolidated plan;

(2) A chilcF or youth who does not
qualify as “homeless” under this
section, but gnalifies as “homeless™
under section 387(3) of the Rnnaway
and Homeless Yonth Act (42 U.S.C.
5732a(3)), section 637(11) of the Head
Start Act (42 U.5.C. 9832(11)), section
41403(6} of the Violence Against
Women Act of 1994 (42 U.5,C, 14043e—
2(B)), section 330{R)i3)(A) of the Public
Health Service Act (42 U.S.C,
254b(h)(5)(A)), secton 3(m) of the Food
and Nutrition Act of 2008 (7 U.5.C.
2012(m)), or section 17(bj(15) of the
Child Nntrition Act of 1966 {42 U.S.C.
1786(b)(15}); or

(3) A child or yonth who does not
qualify as “homeless’ under this

section, but qualifies as ““homeless”
under section 725(2) of the McKinney-
Veuto Homeless Assistance Act {42
U.5.C. 11434a(2)}, and the parent(s) or
guardian(s) of that child or youth if
living with her or him,

Centralized or coordinated
assessment system means a centralized
or coordinated process designed to
coordinate program participant intake
assessment and provision of referrals. A
centralized or coordinated assessment
system covers the geographic area, is
easily accessed by individuals and
families seeking housing or services, is
well advertized, and includes a
comprehensive and standardized
assessment tool.

Chronically homeless, (1] An
individual who:

(i) Is homeless and lives in a place not
meant for human habitation, a safe
haven, or in an emergency shelter; and

(ii) Has been homeless and living or
residing in a place not meant for human
habitation, a safe haven, or in an
emergency shelter continuonsly for at
least one year or on at least four separate
occasions in the last 3 years; and

(iii) Can he diagnosed with one or
more of the following conditions:
substance use disorder, serious mental
illness, developmental disability (as
defined in section 102 of the
Developmental Disabilities Assistance
Bill of Rights Act of 2000 (42 U.5.C.
15002}}, post-traumatic stress disorder,
cognitive impairments resulting from
brain injury, or chronic physical illness
or disability;

(2] An individual who has been
residing in an institutional care facility,
including a jail, substance abuse ar
mental health treatment facility,
hospital, or other similar facility, for
fewer than 90 days and met all of the
criteria in paragraph (1) of this
definition, before entering that facility;

or

(3) A family with an adult head of
household (or if there is no adult in the
family, a minor head of household) who
meets all of the criteria in paragraph (1}
of this definition. including a family
whose composition has fluctuated while
the head of household has been
homeless,

Collaborative applicant means the
eligible applicant that has been
designated by the Continuum of Care to
apply for a grant for Continuum of Care
planning funds under this part on behalf
of the Continuum.

Consolidated plan means the HUD-
approved plan developed in accordance
with 24 CFR 91,

Continuum of Care and Continuum
means the proup organized to camry out
the responsibilities required under this

part and that is composed of
representatives of organizations,
iucluding nonprofit homeless providers,
victim service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
schoot districts, social service providers,
mental health agencies, hospitals,
universities, affordable housing
developers, law enforcement,
organjzations that serve homeless and
formerly homeless veterans, and
homeless and formerly homeless
persons to the extent these groups are
represented within the geographic area
and are available to participate.

Developmental disability means, as
defined in section 102 of the
Developmental Dsahilities Assistance
and Bill of Rights Act of 2000 (42 U.S.C.
15002):

(1) A severe, chronic disability of an
individual that—

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(ii) Is manifested before the individual
attains age 22;

[iii) Is‘Tikely to continue indefinitely;

(iv] Results in substantial functional
limitations in three or more of the
following areas of major life activity:

(A) Self-care;

(B) Receptive and expressive
language;

(C} Learning;

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living;

(G) Econamic self-sufficiency,

(v) Reflects the individual’s need for
a combination and sequence of special,
interdisciplinary, or generic services,
individualized supports, or other forms
of assistance that are of lifelong or
extended duration and are individnally
planned and coordinated.

(2) An individual from birth to age 9,
inclusive, who has a substantial
developmental delay or specific
congenital or acquired condition, may
be considered to have a developmental
disability without meeting three or more
of the criteria described in paragraphs
(1)(i) through (v} of the definition of
“developmental disability” in this
section if the individual, without
services and snpports, has a high
probabhility of meeting these criteria
later in life.

Eligible applicant means a private
nonprofit organization, State, local
government, or instrumentality of State
and local government.

Emergency shelter is defined in 24
CFR part 576.

Emergency Solutions Grants (ESG)
means the grants provided under 24
CFR part 576.
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Fair Market Rent {(FMRE} means the
Fair Market Rents puhlished in the
Federal Register annually by HUD.

High-performing community (HPC)
means a Continuum of Care that meets
the standards in subpart E of this part
and has been designated as a high-
performing community by HUD.

Homeless means:

(1) An individual or family who lacks
a fixed, regular, and adequate nighttime
residence, meaning:

(i) An individual or family with a
primary nighttime residence that is a
public or private place not designed for
or ordinarily used as a regular sleeping
accommeoedation for hnman beings,
including a car, park, abandoned
building, bus or train station, airpost, or
camping ground;

(i1} An individual or family living in
a supervised publicly or privately
operated shelter designated to provide
temporary living arrangements
(including congregate shelters,
transitional housing, and hotels and
motels paid for by charitable
organizations or by federal, State, or
local government programs for low-
income individuals); or

(iii) An individual whe is exiting an
institution where he or she resided for
90 days or less and who resided in an
emergency shelter or place not meant
for human habitation immediately
before entering that institutiony

(2) An individual or family who will
imminently lose their primary nighttime
residence, provided that:

(i) The primary nighttime residence
will be lost within 14 days of the date
of application for liomeless assistance;

(ii) No subsequent residence has been
identified; and

(iii) The individual or family lacks the
resources or support networks, e.g.,
family, friends, faith-based or other
social networks, needed to obtain other
permanent housing;

(3) Unaccompanied youth under 25
years of age, or famiilies with children
and youth, who do not otherwise
qnalify as homeless under this
definition, bnt who:

(i) Are defined as homeless nnder
section 387 of the Runaway and
Homeless Youth Act (42 U.S.C, 5732a),
section 637 of the Head Start Act (42
U.5.C. 96832), section 41403 of the
Violence Against Women Act of 1994
(42 U.5.C. 1404 3e-2), section 330(h} of
the Public Health Service Act [42 U.8.C.
254b(h)), section 3 of the Food and
Nntrition Act of 2008 (7 U.8.C. 2012),
section 17(b) of the Child Nutrition Act
of 1866 (42 U.S.C. 1786(b)), or section
725 of the McKinney-Vento Homeless
Assistance Act (42 U.8.C. 11434a);

(ii) Have not had a lease, ownership
interest, or occupancy agreement in
permanent housing at any time during
the 60 days immediately preceding the
date of application for homeless
assistance;

(iii) Have experienced persistent
instability as measured hy two moves or
more during the 60-day period
immmediately preceding the date of
applying for homeless assistance; and

Fiv%r Can be expected to continue in
snch status for an extended period of
time because of chronic disabilities;
chronic physical health or mental health
conditions; substance addiction;
histories of domestic violence or
childhood abuse (inclnding neglect); the
presence of a child or youth with a
disability; or two or more barriers to
employment, which include the lack of
a high school degree or General
Education Development (GED),
illiteracy, low English proficiency, a
history of incarceration or detention for
criminal activity, and a history of
unstable employment; or

(4) Any individual or family who:

(i} Is fleeing, or is attempting to flee,
domestic violence, dating violence,
sexual assault, stalking, or other
dangerous or life-threatening conditions
that relate to violence against the
individual or a family member,
inclnding a child, that has either taken
place within the individnal's or family’s
primary nighttime residence or has
made the individual or family afraid to
retnrn to their primary nighttime
vesidence;

(ii) Has no other residence; and

(iii) Lacks the resources or support
networks, e.g,, family, friends, and faith-
based or other social networks, to obtain
other permanent housing,

Homeless Management Infarmation
System (HMIS) means the information
system designated by the Continuum of
Care to comply with the HMIS
requirements prescribed by HUD.

HMIS Lead means the entity
designated by the Continuum of Care in
accordance with this part to operate the
Continuum’s HMIS on its behalf,

Permanent housing means
community-hased housing withont a
designated length of stay, and includes
both permanent supportive housing aud
rapid rehousing. To be permanent
housing, the program participant must
be the tenant on a lease for a term of at
least one year, which is renewable for
terms that are a minimum of one month
long, and is terminable only for cause,

Permanent supportive housing means
permanent housing in which supportive
services are provided to assist homeless
persons with a disability to live
independently.

Point-in-time count means a count of
sheltered and unsheliered homeless
persons carried out on one night in the
last 10 calendar days of January or at
such other time as required by HUD.

Private nonprofit organization means
an organization:

(1) No part of the net earnings of
which inure to the benefit of any
member, founder, contributor, or
individual;

{2) That has a voluntary board;

(3} That has a functioning accounting
system that is operated in accordance
with generally accepted accounting
principles, or has designated a fiscal
agent that will maintain a functioning
accounting system for the organization
in accordance with generally accepted
accounting principles; and

(4) That practices nondiscrimination
in the provision of assistance.

A private nonprofit organization does
not include governmental organizations,
such as pnblic housing agencies,

Program participani means an
individual (inclnding an
unaccompanied youth) or family who is
assisted with Continuum of Care
program funds.

Project means a group of eligible
activities, such as HMIS costs, identified
as a project in an application to HUD for
Continnnm of Care funds and inclndes
a structure (or structures) that is {are)
acquired, rehabilitated, constructed, or
leased with assistange provided under
this part or with respect to which HUD
provides rental assistance or annual
pavments for operating costs, or
supportive services under this subtitle,

HRecipient means an applicant that
signs a grant agreement with HUD,

Safe haven means, for the purpose of
defining chronically homeless,
supportive housing that meets the
following:

(1) Serves hard to reach homeless
persons with severe mental illness who
came from the streets and have been

-unwilling or unable to participate in

supportive services;

(2) Provides 24-hour residence for
eligible persons for an unspecified
period;

(3) Has an overnight capacity limited
to 25 or fewer persons; and

{4) Provides low-demand services and
referrals for the residents.

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, Guam, the
Commonwealth of the Northern
Marianas, and the Virgin Islands,

Subrecipient means a private
nonprofit organization, State, local
govermment, or instrumentality of State
or local government that receives a
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subgrant from the recipient to carry out
a project.

Transitional heusing means housing,
where all program participants have
signed a lease or occupancy agreement,
the purpose of which is to facilitate the
movement of homeless individuals and
farnilies into permanent housing within
24 months or such longer period as
HUD determines necessary. The
program participant must have a lease
or occnpancy agreement for a term of at
least one month that ends in 24 months
and cannot be extended.

Unified Funding Agency (UFA) means
an eligible applicant selected by the
Continuum of Care to apply for a grant
for the entire Continuum, which has the
capacity ta carry out the duties in
§578.11(b), which is approved by HUD
and to which HIJD awards a grant.

Victim service provider means a
private nonprofit organization whose
primary mission is to provide services
to victims of domestic violence, dating
violence, sexual assanlt, or stalking.
This term includes rape crisis centers,
batterad women’s shelters, domestic
violence transitional housing programs,
and other programs.

Subpart B—Establishing and
Operating a Continuum of Care

§578.5 Establishing the Continuum of
Care.

{a) The Continuum of Core.
Representatives from relevant
organizations within a geographic area
shall establish a Continuum of Care for
the geographic area to carry out the
duties of this part. Relevant
organizations include nonprofit
homeless assistance providers, victim
service providers, faith-based
organizations, governments, businesses,
advocates, public housing agencies,
school districts, social service providers,
mental health agencies, bospitals,
universities, affordable housing
developers, law enforcement, and
organizations that serve veterans and
homeless and formerly homeless
individuals.

(b) The board. The Continnum of Care
must establish a board to act on behalf
of the Continuum nsing the process
established as a requirement by
§578.7(a)(3) and must comply with the
conflict-of-interest requirements at
§578.95(b). The board must:

(1) Be representative of the relevant
organizations and of projects serving
homeless subpopulations; and

{2} Inclnde at least one homeless or
formerly homeless individual.

(c) Transition. Continuums of Care
shall have 2 years after August 30, 2012

to comply with the requirements of
paragraph {b) of this section,

§578.7 Responsibilities of the Continuum
of Care.

(a) Operute the Continuum of Care.
The Continuum of Care must:

(1) Hold meetings of the full
membership, with published agendas, at
least semi-annually;

(2] Make an invitation for new
members to join publicly available
within the geographic at least annually;

(3] Adopt and follow a written
process to select a board to act on behalf
of the Continuum of Care. The process
must be reviewed, npdated, and
approved by the Continnum at Ieast
ONCe gvery 5 years;

(4) Appoint additional committees,
subcommittees, or workgroups;

[5) Inn consultation with the
collaborative applicant and the HMIS
Lead, develop, follow, and update
annually a governance charter, which
will include all procedures and policies
needed to comply with subpart B of this
part and with HMIS requirements as
prescribed by HUD; and a code of
conduct and recusal process for the
board, its chair(s), and any person acting
on behalf of the board;

(6) Consult with recipients and
subrecipients to establish performance
targets appropriate for population and
program type, monitor recipient and
subrecipient performance, evaluate
outcomes, and take action against poor
performers;

(71 Evaluate outcomes of projects
funded under the Emergency Solntions
Grants program and the Continunm of
Care program, and report to HUD;

(8) In consultation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and operate either a
ceniralized or coordinated assessment
system that provides an initial,
comprehensive assessment of the needs
of individuals and families for housing
and services. The Continnum must
develop a specific policy to guide the
operation of the centralized or
coordinated assessment system on how
its system will address the needs of
individuals and families who are
fleeing, or attempting to flee, domestic
violence, dating violence, sexnal
agsault, or stalking, but who are seeking
shelter or services from nonvictim
service providers, This system must
comply with any requirements
established by HUD by Notice.

(9) In consnltation with recipients of
Emergency Solutions Grants program
funds within the geographic area,
establish and consistently follow
written standards for providing

Continuum of Care assistance. Ata
minimum, these written standards must
include:

(i) Policies and procedures for
evaluating individuals’ and familias’
eligibility for assistance under this part;

(it] Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive transitional housing assistance;

(iii} Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive rapid rehousing assistance;

(iv) Standards for determining what
percentage or amount of rent each
program participant must pay while
receiving rapid rehousing assistance;

(v) Policies and procedures for
determining and prioritizing which
eligible individuals and families will
receive permanent supportive housing
assistance; and

(vi) Where the Continuum is
designated a high-performing
community, as deseribed in subpart G of
this part, policies and procedures set
forth in 24 CFR 576.400(e)(3)(vi),
(e)(3)(vii), (e)(3)(viii), and (e)(3)(ix).

(b) Designating and operating an
HMIS. The Continnnm of Care mnst:

(1) Designate a single Homeless
Management Information System
{HMIS) for the geographic area;

(2] Designate an eligible applicant to
manage the Continuum's HMIS, which
will be known as the HMIS Lead;

(3) Review, revise, and approve a
privacy plan, security plan, and data
quality plan for the HMIS.

(4) Ensure consistent participation of
mcipients and subrecipients in the
HMIS; and

(5] Ensure the HMIS is administered
in compliance with requirements
prescribed by HUD,

{c) Continuum of Care planning, The
Continuum must develop a plan that
inclndes:

(1) Coordinating the implementation
of a housing and service system within
its geographic area that meets the needs
of the homeless individnals (including
unaccompanied youth) and families. Af
a minimnm, such system encompasses
the following:

(i) Qutreach, engagement, and
assessment;

(i) Shelter, housing, and supportive
services;

(iii) Prevention strategies.

(2) Planning for and conducting, at
least biennially, a point-in-time count o
homeless persons within the geographit
area that meets the following
reqnirements:

(1) Homeless persons who are living in
a place not designed or ordinarily used
as a regular sleeping accommodation for

=3




45446 Federal Register/Vol.

77, No. 147/ Tuesday, July 31, 2012/Rules and Regulations

hnmans mnst be counted as nnsheltered
homeless persons.

(ii) Persons living in emergency
shelters and transitional honsing
projects must be counted as sheltered
homeless persons.

(iii) Other requirements established
by HUD hy Notice.

(3) Conducting an annual gaps
analysis of the homeless needs and
services available within the geographic
area;

(4) Providing information required to
complete the Consolidated Plan(s)
within the Continuum’s geographic
area;

(5) Consulting with State and local
government Emergency Solntions
Grants program recipients within the
Continuwm’s geographic area on the
plan for allocating Emergency Solutions
Grants program funds and reporting on
and evaluating the performance of
Emergency Solutions Grants program
recipients and subrecipients.

§578.9 Preparing an application for funds,

(a) The Continuum must:

(1) Design, operate, and follow a
collaborative process for the
development of applications and
approve the submission of applications
in response to a NOFA punblished by
HUD under § 578.19 of this subpart;

(2) Establish priorities for funding
projects in the geographic area;

(3) Determine if one application for
funding will be submitted for all
projects within the geographic area or if
more than one application will be
submitted for the projects within the
geographic area;

(ﬁ 1f more than one application will
be snbmitted, designate an eligible
applicant to be the collaborative
applicant that will collect and combine
the required application information
from all applicants and for all projects
within the geographic area that the
Continnum has selected funding, The
collaborative applicant will also apply
for Continuum of Care planning
activities. If the Contivuum is an
eligible applicant, it may designate
itself;

(ii) If only ome application will be
submitted, that applicant wiil be the
collaborative applicant and will collect
and combine the required application
information from all projects within the
geographic area that the Continuurm has
selected for funding and apply for
Continuurn of Care planning activities;

(t) The Continuum retains all of its
responsibilities, even if it designates one
or more eligible applicants other than
itself to apply for funds on behalf of the
Continuum. This includes approving
the Continuun of Care application,

§578.11 Unlfled Funding Agency.

{a) Becoming a Unified Funding
Agency. To become designated as the
Unified Fnnding Agency (UFA) for a
Continuum, a collaborative applicant
must be selected by the Continnnm to
apply to HUD to be designated as the
UFA for the Continuum.

(b) Criteria for designating a UFA.
HUD will consider these criteria when
deciding whether to designate a
collahorative applicant a UFA:

(1) The Continuum of Care it
represents meets the requirements in
§578.7;

(2) The collaborative applicant has
financial management systems that meet
the standards set forth in 24 CFR 84.21
(for nonprofit organizations) and 24 CFR
85.20 (for States);

(3) The collaborative applicant
demonstrates the ability to monitor
suhrecipients; and

(4) Such other criteria as HUD may
establish by NOFA.

(c) Requirements. HUD-designated
UFAs shall:

(1) Apply to HUD for funding for all
of the projects within the geographic
area and enter into a grant agreement
with HUD for the eutire geographic area.

(2} Enter into legally binding
agreements with subrecipients, and
receive and distribute funds to
subrecipients for all projects within the
geographic area.

(3) Require subrecipients to establish
fiscal control and accounting
procedures as necessary to assure the
proper disbursal of and accounting for
federal funds in accordance with the
requirements of 24 CFR parts 84 and 85
and corresponding OMB circnlars,

(4) Obtain approval of any proposed
grant agreement amendments by the
Continuum of Care before submitting a
request for an amendment to HUD.

§578.13 Remedial action.

{a) If HUD finds that the Continuum
of Care for a geographic area does not
meet the requirements of the Act or its
implementing regulations, or that there
is no Continuum for a geographic area,
HUD may take remedial action to ensure
fair distribution of grant funds within
the geographic area. Such measures may
include:

(1) Designating a replacement
Continnum of Care for the geographic
area;

(2) Designating a replacement
collaborative applicant for the
Continnnm’s geographic area; and

(3) Accepting applications from other
eligible applicants within the
Continuum’s geographic area.

(b} HUD must provide a 30-day prior
written notice to the Continuum and its

collaborative applicant and give them
an opportunity to respond.

Subpart C—Application and Grant
Award Process

§578.15 Eligible applicants.

(a) Who may apply. Nonprofit
organizations, States, local governments,
and instrumentalities of State or local
governments are eligible to apply for
grants,

(b} Designation by the Continuum of
Care. Eligible applicant(s) must have
been designated by the Continunm of
Care to snbmit an application for grant
funds under this part. The designation
must state whether the Continunm is
designating more than one applicant to
apply for funds and, if it is, which
applicant is being designated as the
collaborative applicant. If the
Continuum is designating only one
applicant to apply for funds, the
Continuum must designate that
applicant to be the collaborative
applicant.

c} Exclusion. Faor-profit entities are
not eligible to apply far grants or to he
subrecipients of grant funds.

§578.17 Overview of application and grant
award process.

(a) Formula. (1) After enactment of the
annnal appropriations act for each fiscal
year, and issuance of the NOFA, HUD
will publish, on its Web site, the
Preliminary Pro Rata Need (PPRN)
assigned to metropolitan cities, urban
counties, and all other counties.

{2) HUD will apply the formula used
to determine PPRN established in
paragraph (a)(3) of this section, to the
amount of funds being made available
under the NOFA. That amount is
calculated by:

(i) Determining the total amount for
the Continnum of Care competition in
accordance with section 413 of the Act
or as otherwise directed by the annual
appropriations act;

ii) From the amount in paragraph
(a){2)(i) of this section, deducting the
amount published in the NOFA as being
set aside to provide a bonus to
geographic areas for activities that have
proven to be effective in reducing
homelessness generally or for specific
subpopulations listed in the NOFA or
achieving homeless prevention and
independent living goals established in
the NOFA and to meet policy priorities
set in the NOFA; and

(iii) Dedncting the amount of funding
necassary for Continuum of Care
planning activities and UFA costs.

[3) PPRN is calculated on the amount
determined under paragraph (a)(2) of

‘this section by using the following

formula:
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(i) Two percent will be allocated
among the fonr insular areas (American
Samoa, Guam, the Commonwealth of
the Northern Marianas, and the Virgin
Islands) on the basis of the ratio of the
population of each insular area to the
population of all insular areas.

(ii) Seventy-five percent of the
remaining amount will be allocated,
using the Community Development
Block Grant (CDBG) formula, to
metropolitan cities and urban counties
that have been funded under either the
Emergency Shelter Grants or Emergency
Solutions Grants programs in any one
year since 2004.

(iii} The amount remaining after the
allocation under paragraphs (a)(1) and
(2) of this section will be allocated,
using the CDBG formula, to
meiropolitan cities and urbau counties
that have not been fuuded under the
Emergency Sclutions Grants program in
any year siuce 2004 and all other
counties in the United States and Puerto
Rico.

{4) If the calculation in paragraph
(a)(2) of this section results in an
amount less than the amount required to
renew all projects eligible for renewal in
that year for at least one year, after
making adjustments proportional to
increases in fair market reuts for the
geagraphic area for leasing, operating,
and reutal assistance for permanent
honsing, HUD will reduce,
proportionately, the total amount
required to renew all projecis eligible
for renewal in that year for at least one
year, for each Continmum of Care. HUD
will publish, via the NOFA, the total
dollar amount that every Contimimm
will be required to deduct from renewal
projects Continunm-wide.

(b) Calculating a Continuum of Care’s
maximum award amount. (1) Establish
the PPRN amount, First, HUD will total
the PPRN amounts for sach
metropolitan city, urbau county, other
county, and insular area claimed by the
Continnurn as part of its geographic
area, exclnding any counties applying
for or receiving funding from the Roral
Housing Stability Assistauce program
under 24 CFR part 579,

(2) Estoblishing renewal demond.
Next, HUD will determine the renewal
demand within the Continuum’s
geographic area. Renewal demand is the
sum of the annnal renewal amounts of
all projects within the Continuum
eligible to apply for renewal in that
fiscal year’s competition, before auy
adjustments to rental assistance, leasing,
and coperating line items based on FMR
changes.

(3) Establishing FPRN. The higher of
PPRN or renewal demand for the
Continunm of Care is the FPRN, which

is the base for the maxdmum award
amouut for the Continuum.

(4) Establishing the maximum award
amount, The maximum award amount
for the Continuum is the FPRN amount
plus any additional eligihle amounts for
Continuum planning; UFA costs;
adjustments to leasing, operating and
rental assistance line items based on
changes to FMR; and available bonuses.

§578.19 Application pracess.

(a) Notice of Funding Availability.
After enactment of the annual
apprapriations act for the fiscal year,
HUD will issue a NOFA in accordance
with the requirements of 24 CFR part 4.

(b) Applications. All applications to
HUD, including applicatious for grant
funds and requests for designation as a
UFA or HPC, must be submitted at such
time and in such manner as HUD may
require, and contain such information as
HUD determines necessary. At a
minimum, an application for grant
funds must contain a list of the projects
for which it is applying for funds; a
description of the projects; a list of the
projects that will be carried out by
subrecipients and the names of the
subrecipients; a description of the
snbpopnlations of homeless or at risk of
homelessness to be served by projects;
the number of units to be provided and/
or the number of persons to be served
by each project; a budget request by
project; and reascnable assurances that
the applicant, or the subrecipient, will
own or have control of a site for the
proposed project not later than the
expiration of the 12-month period
beginning upon notification of an award
for grant assistance.

§578.21 Awarding funds.

(a) Selectinon. HUD will review
applications in accordance with the
guidelines and procedures provided in
the NOFA and will award funds to
recipients through a national
competition based ou selection criteria
as defined in section 427 of the Act,

(b) Anneuncement of awards. HUD
will annonnce awards and notify
selected applicants of auy conditions
imposed on awards. Conditions must be
satisfied before HUD will execute a
grant agreement with the applicant.

(c) Satisfying canditions. HUD will
withdraw an award if the applicant does
not satisfy all conditions imposed on it.
Correcting all issues and conditions
attached to an award must be completed
within the time frame established in the
NOFA. Proof of site control, match,
environmental review, and the
documentation of financial feasibility
must be completed within 12 months of
the announcement of the award, or 24

months in the case of funds for
acquisition, rehabilitation, or new
construction. The 12-month deadline
may be extended by HUD for up to 12
additional months upon a showing of
compelling reasons for delay due to
factors beyond the control of the
recipient or subrecipient.

§578.23 Executing grant agreements.

(a) Deadline. No later than 45 days
from the date when all conditions are
satisfied, the recipient and HUD must
executs the grant agreement.

(b) Grunt agreements. (1) Multiple
applicants for one Continuum. If a
Continuum designates more than one
applicant for the geographic area, HUD
will enter into a grant agreement with
each designated applicant for which an
award is announced.

(2} One applicant for a Continuum. If]
a Continuum designates only one
applicant for the geographic area, after
awarding funds, HUD may enter into a
grant agreement with that applicant for
new awards, if auy, and one grant
agreernent for renewals, Continuum of
Care planning, and UFA costs, if any.
These two grants will cover the entire
geographic area. A default by the
recipient under one of those grant
agreemeuts will also be a defanlt under
the other,

(3) Unified Funding Agencies. If a
Continuum is a UFA that HUD has
approved, then HUD will enter into ong
grant agreement with the UFA for new
awards, if any, and one grant agreement
for renewals, Continmum of Care
planning and UFA costs, if any. These
two grants will cover the entire
geographic area. A default by the UFA
under one of those grant agreements
will also be a default under the other.

(c) Required agreements. Recipients
will be required to sign a grant
agreement in which the recipient agrees:

(1) To ensure the operation of the
project(s] in accordance with the
provisions of the McKinnev-Veto Act
and all requirements under 24 CFR part

578;

(2) To monitor and report the progresis
of the project(s) to the Continuum of
Care aud HUD;;

(3) To ensure, to the maximum extent
practicable, that individuals and
families experiencing homelessness arg
involved, through employment,
provision of volunteer services, or
otherwise, in canstructing,
rehabilitating, maintaining, and
operating facilities for the project aud ip
providing supportive services for the
project;

(4) To require certification fram all
subrecipients that:
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(i) Subrecipients will maintain the
confidentiality of records pertaining to
any individual or family that was
provided family violence prevention or
treatment services through the project;

(ii) The address or location of any
family violeuce project assisted under
this part will not be made public, except
with written authorization of the person
responsible for the operation of such
project;

(iii) Subrecipients will establish
policies and practices that are consistent
with, and do not restrict, the exercise of
rights provided by subtitle B of title VII
of the Act and other laws relating to the
provision of educational and related
services to individuals and families
experiencing homelessness;

iv) In the case of projects that provide
housing or services to families, that
subrecipients will designate a staff
person to be responsible for ensuring
that children being served in the
program are enrolled in school and
connected to appropriate services in the
community, including early childhood
programs such as Head Start, part C of
the Individuals with Disabilities
Education Act, and programs anthorized
under subtitle B of title VII of the Act;

(v) The subrecipient, its officers, and
employees are not debarred or
suspended from doing business with the
Federal Governrment; and

(vi) Subrecipients will provide
information, such as data and reports, as
required by HUD; and

5) To establish such fiscal coniral
and accounting, procedures as may be
necessary to assure the proper disbursal
of, and accounting for grant funds in
order to ensure that all financial
tfransactions are conducted, and records
maintained in accordance with
generally accepted accounting
principles, if the recipient is a UFA;

(6) To monitor subrecipient match
and report on match to HUD;

(7) To take the educational needs of
children into account when families are
placed in housing and will, to the
maximum extent practicable, place
families with children as close as
possible to their school of origin so as
not to disrupt such children’s
education;

(8) To monitor subrecipients at least
annually;

(9) To use the centralized or
coordinated assessment system
established by the Continnum of Care as
set forth in §578.7(a)(8). A victim
service provider may choose not to use
the Continuum of Care’s centralized or
coordinated assessment system,
provided that victim service providers
in the area use a centralized or
coordinated assessment systern that

meets HUD’s minimum requirements
and the victim service provider uses
that system instead;

(10) To follow the written standards
for providing Continuum of Care
assistance developed by the Continuum
of Care, including the minimum
requirements set forth in § 578.7(a)(9);

11} Enter into subrecipient
agreements requiring subrecipients to
operate the project(s) in accordance
with the provisions of this Act and all
requirements under 24 CFR part 578;
and

(12) To comply with such other terms
and conditions as HUD may establish by
NOFA.

§578.25 Site control.

{a) In general. When grant funds will
be used for acquisition, rehabilitation,
new construction, operating costs, or to
provide supportive services, the
recipient or subrecipient must
demonstrate that it has site control
within the time frame established in
section § 578.21 before HUD will
exsecute a grant agreement. This
requirernent does not apply to funds
used for housing that will eventually be
owned or controlled by the individuals
or families served or for supportive
services provided at sites not operated
by the recipient or subrecipient.

(b) Evidence. Acceptable evidence of
site control is a deed or lease. If graut
funds will be used for acquisition,
acceptable evidence of site control will
be a purchase agreement. The owner,
lesseq, and purchaser shown on these
documents must be the selected
applicant or intended subrecipient
identified in the application for
agsistance.

(c) Tax credif projects. (1) Applicants
that plau to use the low-income housing
tax credit authorized under 26 U.S.C. 42
to finance a project must prove to HUD's
satisfaction that the applicant or
subrecipient identiffed in the
application is in control of the limited
partnership or limited liability
corporation that has a deed or lease for
the project site.

(i) To have control of the limited
partmership, the applicant or
subrecipient must be the general partmer
of the limited partuership or have a 51
percent controlling interest in that
general partner.

(if) To have control of the limited
liability company, the applicant or
subrecipient must be the sole managing
member.

(2) Tf grant funds are to be used for
acquisition, rehabilitation, or new
construction, the recipient or
subrecipient must maintaiu control of
the partuership or carporation and must

ensure that the project is operated in
compliance with law and regulation for
15 years from the date of initial
occupancy or initial service provision,
The partnership or corporation must
own the profect site throughont the 15-
year period, If grant funds were not used
for acquisition, rehabilitation, or new
construction, then the recipient or
subrecipient must maintain control for
the term of the grant agreement and any
renewals thereof.

§578.27 Consolidated plan.

(a)} States or units of general local
government. An applicant that is a State
or a unit of general local government
must have a HUD-approved, complete
or abbreviated, consolidated plan in
accordance with 24 CFR part 91. The
applicant must submit a certificatiou
that the application for funding is
consistent with the HUD-approved
consolidated plan(s) for the
jurisdiction(s) in which the proposed
project will be Jocated. Funded
applicants must certify in a grant
agreement that they are following the
HUD-approved consolidated plan.

(h) Other applicanis. Applicants that
are not States or units of general local
government must submit a certification
by the jurisdiction(s) in which the
proposed project will be located that the
applicant’s application for funding is
consistent with the jurisdiction’s HUD-
approved consolidated plan. The
certification must be made by the unit
of general local government or the State,
in accordance with the consistency
certification provisions under 24 CFR
part 91, subpart F. If the jurisdiction
refuses to provide a certification of
consistency, the applicant may appeal
to HUD under §3578.35.

(¢) Timing of consolidated plan
certification submissions. The required
certification that the applicatiou for
funding is consistent with the HUD-
approved consolidated plan must be
submitted by the funding application
submission deadline announced in the
NOFA.

§578.29 Subsidy layering.

HUD may provide assistance under
this program only in accordance with
HUD subsidy layering requirements in
section 102 of the Housing and Urban
Development Reform Act of 1989 (42
U.S.C. 3545) and 24 CFR part 4, suhpart
A, An applicant must submit
information in its application on other
sources of governmental assistance that
the applicant has received, or
reasonably expects to receive, for a
proposed project or activities, HUD's
review of this information is futeuded to
prevent excessive public assistance for
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proposed project or activities by

combining (layering) assistance under
this program with other governmental
housing assistance from federal, State,
or local ageucies, including assistauce
such as tax concessions or tax credits.

§578.31 Environmental review.

[a) Activities under this part are
subject to environmental review by
HUD under 24 CFR part 50. The
recipient or subrecipient shall supply
atl available, relevant information
necessary for HUD to perform, for each
property, any environmental review
required by 24 CFR part 50. The
recipient or subrecipient must carry out
mitigating measures required by HUD or
select an alteruate eligible property.
HUD may eliminate from consideration
any application that would require an
Environmental Impact Statement.

(b) The recipient or subrecipient, its
project partners, and their confractors
may not acquire, rehabilitate, convert,
lease, repair, dispose of, demolish, or
construct property for a project under
this part, or commit or expend HUD or
local funds for such eligible activities
under this part, until HUD has
performed an environmental review
under 24 CFR part 50 and the recipient
or subrecipient has received HUD
approval of the property.

§578.33 Renewals.

(a) In generol. Awards made under
this part and title IV of the Act, as in
effect hefore August 30, 2012 (the
Supportive Housing Program and the
Shelter Plus Care program), may be
renewed to continue ongoing leasing,
operations, supportive services, rental
assistance, HMIS, and administration
beyond the initial funding period. To be
considered for funding, recipients must
submit a request in a form specified by
HUD, must meet the requirements of
this part, and mnst submit the request
within the time frame established by
HUD.

(b) Lergth of rerewal, HUD may
award up to 3 years of funds for
supportive services, leasing, HMIS, and
operating costs, Renewals of tenant-
based and sponsor-based rental
assistance may be for up to one year of
rental assistance, Renewals of project-
based rental assistance may be for up to
15 years of rental assistance, subject to
availability of annual appropriations.

(c) Assistance available. (1)
Assistance during each year of a
renewal period may be for:

(i) Up to 100 percent of the amount
for supportive services and HMIS costs
in the final year of the prior funding
period; ‘

(ii) Up to 100 percent of the amount
for leasiug and operating in the fiual
year of the prior funding period
adjusted in proportion to changes in the
FMR for the geographic area; aud

(iii) For rental assistance, up to 100
percent of the result of multiplying the
nummber aud uuit size(s) in the graut
agreenient by the number of months in
the renewal grant term and the
applicable FMR.

(d) Review criteria. (1) Awards made
under title IV of the Act, as in effect
before August 30, 2012 are eligible for
renewal in the Continuum of Care
program even if the awardees would uot
be eligible for a new grant under the
program, so long as they continue to
serve the same population and the same
nuimber of persons or nnits in the same
type of housing as identified in their
most recently amended grant agreement
signed before August 30, 2012, Grants
will be renewed if HUD receives a
certification from the Continuurm that
there is a demonstrated need for the
project, and HUD finds that the project
complied with program requirements
applicable before August 30, 2012, For
purposes of meeting the requirements of
this part, a project will continue to be
administered in accordance with 24
CFR 582.330, if the project received
funding under the Shelter Plus Care
program, or 24 CFR 583,325, if the
project received funding under the
Suppartive Housing Program.

(2) Renewal of awards made after
August 30, 2012, Review criteria for
competitively awarded renewals made
after August 30, 2012 will be described
in the NOFA.

(e) Unsuccessful projects. HUD may
renew a project that was eligible for
renewal in the competition and was part
of an application that was not funded
despite having been submitted on time,
in the manner required by HUD, and
containing the information required by
HUD, upon a finding that the project
meets the purposes of the Continuum of
Care program. The renewal will not
exceed more than oue year and will be
under such conditions as HUD deems
appropriate.

(f) Annual Performance Report
condition. HUD may terminate the
renewal of any grant and require the
recipient to repay the renewal grant if:

(1) The recipient fails to timely
submit a HUD Annual Performance
Report (APR) for the grant year
immediately prior to renewal; or

{2) The recipient submits an APR that
HUD deems unacceptable or shows
noucompliance with the requirements
of the grant aud this part.

§578.35 Appeal.

(a) In general. Failure to follow the
procedures or meet the deadlines
established in this section will result in
deuial of the appeal.

(b) Sole applicants. (1) Wheo may
appeal. Nonprofits, States, and local
governmeuts, and instrumeutalities of
State or local governmeuts that
attempted to participate in the
Continuum of Care planning process in
the geographic area in which they
operate, that believe they were denied
the right to participate in a reasonable
mauner, and that submitted a solo
application for funding by the
application deadliue established in the
NOFA, may appeal the decision of the
Continuum to HUD.

(2} Notice of intent to appeal. The
solo applicant must submit a written
notice of intent to appeal, with a copy
to the Continuurn, with their funding
application.

3) Deadline for submitting praof. No
later than 30 days after the date that
HUD announces the awards, the solo
applicant shall submit in writing, with
a copy to the Continuum, all relevant
evidence supporting its claim, in such
manner as HUD may require by Notice,

(4) Response from the Continnum of
Care. The Continuum shall have 30 days
from the date of its receipt of the solo
applicant’s evidence to respond to HUD
in writing and in such rnanner as HUD
may require, with a copy to the solo
applicant,

5) Decision. HUD will notify the solo
applicant and the Continuum of its
decision within B0 days of receipt of the
Continunm’s response,

(6) Funding, If HUD finds that the solo
applicant was not permitted to
participate in the Continuum of Care
planning process in a reasonable
manner, then HUD may award a grant
to the solo applicant when funds next
become available and may direct the
Continuum of Care to take remedial
steps to ensure reasonable participation
in the future. HUD may also reduce the
award to the Continuum’s applicant(s).

(c] Denied or decreased funding. (1)
Who may appeal. Eligible applicants
that are denied fands by HUD, or that
requested more funds than HUD
awarded to them, may appeal the award
by filing a written appeal, in such form
and manner as HUD may require by
Notice, within 45 days of the date of
HUD’s announcernent of the award.

(2) Decision. HUD will notify the
applicant of its decision on the appeal
within 60 days of HUD's receipt of the
written appeal. HUD will reverse a
decision only when the applicant can
show that HUD error caused the denial
or decrease,
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(3) Funding. Awards and increases to
awards made upon appeal will be made
from next available funds.

(d} Competing Continuums of Care.
(1) In general. If more than one
Continuom of Care claims the same
geographic area, HUI will award funds
to the Continuum applicant(s) whose
application(s) has the highest total
score. No projects will be funded from
the lower scoring Continuum. No
projects that are submitted in two or
more competing Continuum of Care
applications will be funded.

2} Who may appeal. The designated
applicant(s) for the lower scoring
Continuum may appeal HUD’s decision
to fund the application(s] from the
competing Continnum by filing a
written appeal, in such form and
manmner as HUD may require by Notice,
within 45 days of the date of HUD’s
anuouncerment of the award.

(3) Decision. HUD will notify the
applicant{s) of its decision on the appeal
within 60 days of the date of HUDY's
receipt of the written appeal. HUD will
reverse a decision ouly upon a showing
by the applicant that HUD error caused
the denial.

{e} Consolidated plan certification. (1)
In general, An applicant may appeal to
HUD a jurisdiction’s refusal to provide
a certification of consistency with the
Consalidated Plan.

(2) Procedure. The applicant must
submit a written appeal with its
application to HUD and send a copy of
the appeal to the jurisdiction that
denied the certification of consistency.
The appeal must include, at a
minimum:

() A copy of the applicant’s request
to the jurisdiction for the certification of
consistency with the Cousolidated Plan;

(ii) A copy of the jurisdiction’s
response stating the reasons for denial,
including the reasons the proposed
project is not consistent with the
jurisdiction’s Consolidated Plan in
accordance with 24 CFR 91.500(c); and

(iii) A statement of the reasons why
the applicant believes its project is
consistent with the jurisdiction’s
Consolidated Plan,

(3) Jurisdiction response. The
jurisdiction that refused to provide the
certification of consistency with the
jurisdiction’s Consolidated Plan shall
have 10 days after receipt of a copy of
the appeal to submit a written
explanatiou of the reasons originally
given for refusing to provide the
certification and a written rebuttal to
any claims made by the applicant in the
appeal,

4) HUD review. (i) HUD will issue its
decision within 45 days of the date of
HUD’s receipt of the jurisdiction’s

response. Ag part of its review, HUD
will consider:

(A) Whether the applicant submitted
the request to the appropriate political
jurisdiction; and

(B) The reasonableness of the
jurisdiction’s refusal to provide the
certificate.

(i) If the jurisdiction did not provide
written reasons for refusal, including
the reasons why the project is not
consistent with the jurisdiction’s
Consclidated Plan in its initial response
to the applicant’s request for a
certification, HUD will find for the
applicant without further inquiry or
response from the political jurisdiction,

Subpart D—Program Components and
Eligible Costs

§578.37 Program components and uses of
asslistance.

(a} Continuum of Care funds may be
used to pay for the eligible costs listed
in §578.39 through §578.63 when used
to establish and operate projects under
five program compouents: permanent
housing; transitional housing;
supportive services only; HMIS; and, in
some cases, homelessness prevention.
Although grant funds may be used by
recipients and subrecipients in all
components for the eligible costs of
contributing data to the HMIS
designated by the Continuum of Care,
only HMIS Leads may use grant funds
for an HMIS component. Administrative
costs are eligible for all components. All
components are subject to the
restrictions on combining funds for
certain eligible activities in a single
project found in § 578.87(c). The eligible
program components are:

(1) Permanent housing (PH).
Permauent housing is community-based
housing, the purpose of which is to
provide housing without a designated
length of stay. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, and supportive services.
PH includes:

(i) Permanent supportive housing for
persons with disabilities (PSH). PSH can
only provide assistance to individuals
with disabilities and femilies in which
one adult or child has a disability.
Supportive services designed to meet
the ueeds of the program participants
must be made available to the program
participants.

(ii) Rapid rehousing. Continuunm of
Care funds may provide supportive
services, as set forth in §578.53, and/or
short-term (up to 3 months) and/or
medium-term (for 3 to 24 months)
tenant-based rental assistance, as set
forth in §578.51(c), as necessary to help

a homeless individunal or family, with or
without disabilities, move as quickly as
possibls into permanent housing and
achieve stability in that housing. When
providing shott-term and/or medium-
term rental assistance to program
participants, the rental assistance is
subject to §578.51(a)(1), but not
§578,51(a)(1)(1) and (ii); (a)(2); (c) and
() through {i); and (1)(1). These projects:

(A) Must follow the written policies
and procedures established by the
Continuurn of Care for determining and
prioritizing wbich eligible families and
individuals will receive rapid rehousing
assistance, as well as the amount or
percentage of rent that each program
participant must pay.

[B) May set a maximum amount or
percentage of rental assistance that a
program participant may receive, a
maximum number of months that a
program participant may receive rental
assistauce, and/or a maximum number
of times that a program participant may
receive rental assistance. The recipient
or subrecipient may also require
program participants to share in the
costs of rent. For the purposes of
calculating rent for rapid rehousing, the
rent shall equal the sum of the total
monthly rent for the unit and, if the
teuaut pays separately for utilities, the
monthly allowance for utilities
(excluding telephone) established by the
puhblic housing authority for the area in
which the housing is located.

(C) Limit rental assistance to no more
than 24 months to a household,

(D) May provide supportive services
for no longer than 6 months affer rental
assistance stops.

(E) Must re-evaluate, not less than
once annually, that the program
participant lacks sufficient resources
and support networks necessary to
retain housing without Continuum of
Care assistance and the types and
amounts of assistance that the program
participant needs to retain housing. The
recipient or subrecipient may require
each program participant receiving
assistance to notify the recipient or
subrecipient of changes in the program
participant’s income or other
circumstances (e.g., changes in
household composition) that affect the
program participant’s need for
assistauce. When notified of a relevant
change, the recipient or subrecipient
must reevaluate the program
participant’s eligibility and the amount
and types of assistance that the program
participant needs.

(F) Require the program participant to
meet with a case manager not less than
once per month to assist the program
participant in ensuring long-term
housing stability. The project is exempt
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from this requirement if the Vinlence
Against Women Act of 1994 (42 U.5.C.
13925 et seq.) or the Family Violence
Prevention and Services Act (42 U.S.C,
10401 et seq.} prohibits the recipient
carrying out the project from making its
housing conditional on the participant’s
acceptance of services,

(2) Transitional Housing (TH).
Trausitional housing facilitates the
movement of homeless individuals and
families to PH within 24 months of
entering TH. Grant funds may be used
for acquisition, rehabilitation, new
construction, leasing, rental assistance,
operating costs, aud supportive services.

(3} Supportive Service Only (§50).
Funds may be used for acquisition,
rehabilitation, relocation costs, or
leasing of a facility from which
snpportive services will be provided,
and supportive services in order to
provide supportive services to
unsheltered and sheltered homeless
persons for whom the recipient or
subrecipient is not providing housing or
housing assistance, 5SSO includes street
outreach.

(4) HMIS. Fuuds may be used by
HMIS Leads to lease a structure in
which the HMIS is operated or as
operating funds to operate a structure in
which the HMIS is operated, and for
other costs eligible in §578.57.

(5) Homelessness prevention. Funds
may be used by recipients in
Continuums of Care-designated high-
performing communities for housing
relocation and stabilization services,
aud short- and/or medinm-term rental
asgistance, as described in 24 CFR
576.105 and 24 CFR 576.106, that ars
necessary to prevent an individual or
family from becoming homeless.

(b) Uses of assistance. Funds are
available to pay for the eligible costs
listed in §578.39 through § 578.63 when
used to:

(1) Establish new housing or new
facilities to }&rovide snpportive services;

(2) Expand existing housing and
facilities in order to increase the number
of homeless persons served;

(3) Bring existing housing and
facilities into compliance with State and
local government health and safety
standards, as described in § 578.87;

(4) Preserve existing permanent
housing and facilities that provide
supportive services;

FE% Provide supportive services for
residents of supportive housing or for
homeless persons not residing in
supportive housing;

FBE; Continue funding permanent
housing when the recipient has received
funding under this part for leasing,
supportive services, operating costs, or
rental agsistance;

(7) Establish and operate an HMIS or
comparable database; and

(B) Establish and carry out a
Continuum of Care planning process
and operate a Continuum of Care.

(c) Multiple purposes. Structures used
to provide housing, supportive housing,
supportive services, or as a facility for
HMIS activities may also be used for
other purposes. However, assistance
under this part will be available only in
proportion to the use of the structnre for
supportive housing or supportive
services. If eligible and ineligible
activities are carried unt in separate
portions of the same structure or in
separate structures, grant fuuds may not
he used to pay for more than the actnal
cost of acquisition, construction, or
rehabilitation of the portion of the
structure or structures used for eligible
activities. If eligible and ineligible
activities are carried out in the same
structure, the costs will be prorated
based on the amount of time that the
space is used for eligible versus
ineligible activities.

§578.39 Continuwum of Care planning
activities. ]

{a) In general. Collahorative
applicauts may use np to 3 percent of
their FPRN, or a maximum amount to be
established by the NOFA, for costs of:

(1) Designing and carrying cut a
collaborative process for the
development of an application to HUD;

(2) Evalnating the ontcomes of
projects for which funds are awarded in
the geographic area under the
Continuum of Care and the Emergency
Solutions Grants programs; and

(3] Participating in the consolidated
plan(s) for the geographic area(s).

(b) Centinuum of Care planning
activities. Eligible planning costs

" inclnde the costs of:

(1) Developing a communitywide or
regionwide process involving the
coordination of uonprofit homeless
providers, victim service providers,
faith-based organizations, governments,
businesses, advocates, puhlic housing
agencies, school districts, social service
providers, mental health agencies,
hospitals, universities, affordable
housing developers, law enforcement,
organizations that serve veterans, and
homeless and formerly homeless
individuals;

(2) Determining the geographic area
that the Continuum of Care will serve;

(3) Developing a Continunm of Care
system;

(4) Evaluating the outcomes of
projects for which funds are awarded in
the geographic area, including the
Emergency Solutions Grants program;

(5) Participating in the consolidated
plan(s) of the jurisdiction(s) in the
geographic area; and

(8) Preparing and submitting an
application to HUD on behalf of the
entire Continnum of Care membership,
including conducting a sheltered and
nnsheltered point-in-time count and
other data collection as required by
HUD,

(c) Monitoring costs. The costs of
monitoring recipients and subrecipients
and enforcing compliance with program
requirements are eligible.

§578.41 Unified Funding Agency costs,

(a) In general. UFAs may use up to 3
percent of their FPRN, or a maximum
amount to be established by the NOFA,
whichever is less, for fiscal control and
acconnting costs necessary to assnre the
proper disbursal of, and accounting for,
federal funds awarded to subrecipients
nnder the Continuum of Care program.

(b) UFA costs, UFA costs include
costs of ensuring that all financial
transactions carried out under the
Contimuum of Care program are
conducted and records are maintained
in accordance with generally accepted
acconnting principles. including
arranging for an annual survey, audit, or
evaluation of the financial records of
gach project carried out by a
subrecipient funded by a grant received
through the Continuum of Care
program,

{c) Monitoring costs, The costs of
monitoring snbrecipients and enforcing
compliance with program reqnirements
are eligihle for costs.

§578.43 Acquisition,

Grant funds may be used to pay up to
100 percent of the cost of acquisition of
real property selected by the recipient o
subrecipient for use in the provision of
honsing or supportive services for
bomeless persons.

§578.45 Rehabliitation.

(a) Use. Grant funds may be used to
pay np to 100 percent of the cost of
rehabilitation of structures to provide
housing or supportive services to
homeless persons.

{b) Eh'giEIe costs. Eligihle
rehabilitation costs include installing
cost-effective energy measures, and
bringing an existing structure to State
and local government health and safety
standards.

(c) Ineligible costs. Graut funds may
not be used for rehabilitation of leased
property.

§578.47 New construction.

(a) Use. Grant funds may be used to;

(1) Pay up to 100 percent of the cost
of new construction, including the
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building of a new structure or building
an addition to an existing structure that
increases the floor area by 100 percent
or more, and the cost of land associated
with that construction, for use as
housing,

(2) It grant funds are used for new
construction, the applicant must
demonstrate that the costs of new
canstruction are substantially less thau
the costs of rehabilitation or that there
is a lack of available appropriate nnits
that could be rehabilitated at a cost less
than new construction. For purposes of
this cost comparison, costs of
rehabilitation or new construction may
include the cost of real property
acquisition.

(b) Ineligible costs. Grant funds may
not be uged for new construction on
leased property.

§578.49 Leasing.

{a) Use. (1) Where the recipient or
subrecipient is leasing the struchure, or
portions thereof, grant funds may be
used to pay for 100 percent of the costs
of leasing a structure or structures, or
portions thereof, to provide housing or
supportive services lo homeless persons
for up to 3 years. Leasing funds may not
be used to lease units or struchures
owned by the recipient, subrecipient,
their parent organization(s), any other
related organization(s), or organizations
that are membhers of a partnership,
where the partnership owns the
structure, unless HUD anthorized an
exception for good cause.

(2] Any request for an exception must
include the folluwin%r:

{i) A description of how leasing these
structures is in the best interest of the
program;

(ii] Supporting documentation
showing that the leasing charges paid
with grant funds are reasonahle for the
market; and

(iii) A copy of the written policy for
resolving disputes between the landlord
and tenant, including a recusal for
officers, agents, and staff who work for
both the landlord and tenant.

(b) Requirements. (1) Leasing
structures. When grants are used to pay
rent for all or part of a structure or
structures, the rent paid must be
reasonable in relation to rents being
charged in the area for comparable
space. In addition, the rent paid may not
exceed rents currently being charged hy
the same owner for comparable
unassisted space.

(2} Leasing individual units. When
grants are used to pay rent for
individual honsiug units, the reut paid
mnst be reasonable in relation to rents
being charged for comparable units,
taking into account the location, size,

type, quality, amenities, facilities, and
management services. In addition, the
Tents may not exceed rents currently
being charged for comparable units, and
the rent paid may not exceed HUD-
determined fair market rents.

(3) Uitilities. If electricity, gas, and
water are inclizded in the rent, these
ntilities may be paid from leasing funds.
If utilities are not provided by the
landlord, these utility costs are an
operating cost, except for supportive
service facilities. If the structure is being
used as a supportive service facility,
then these utility costs are a supportive
service cost.

(4) Securify deposits and first and last
month’s rent. Recipients and
subrecipients may use grant funds to
pay security deposits, in an amount not
to exceed 2 months of actual rent. An
advance payment of the last month’s
rent may be provided to the landlord in
addition to the security deposit and
payment of the first month’s rent.

5) Occupancy agreements and
subleases. Occupancy agreements and
subleases are required as specified in
§578.77(a).

(6) Calculatian of occupancy charges
and rent. Qccupancy charges and rent
from program participants must be
calculated as provided in §578.77.

(7) Program income. Occupancy
charges and rent collected from program
participants are program income and
may be used as provided under
§575.97.

(8) Transition. Beginning in the first
year awards are made under the
Continuum of Care program, renewals of
grants for leasing funds entered into
under the authority of title IV, suhtitle
D of the Act as it existed before May 20,
2008, will be renewsd either as grants
for leasing or as rental assistance,
depending ou the characteristics of the
project. Leasing funds will be renewed
as rental assistance if the funds are used
to pay rent on units where the lease is
between the program participant and
the landowner or sublessor. Projects
requesting leasing funds will he
renewed as leasing if the funds were
used to lease a unit or structure and the
lease is between the recipient or
subrecipient and the landowner.

§578.51 Renlal assistance.

(a) Use, (1) Grant funds may be usad
for rental assistance for homeless
individuals and families, Rental
assistance cannot be provided to a
program participant who is already
receiving rental assistance, or living in
a housing unit receiving rental
assistance or operating assistauce
throngh other federal, State, or local
sources.

(i) The rental assistance may be short-
term, up to 3 months of rent; medium-
term, for 3 to 24 months of rent; or long-
term, for longer than 24 months of rent
and must be administered in accordance
with the policies and procedures
established by the Continuum as set
forth in §578.7(a){9) and this section.

(ii) The rental assistance may be
tenant-based, project-based, or sponsor-
based, and may be for transitional or
permaneut housing,

(2) Grant funds may be used for
security deposits in an amount not to
exceed 2 months of rent. An advance

ayment of the last month’s rent may be
provided to the landlord, in addition to
the security deposit and payment of first
month’s rent.

(b) Rental assistance administrator.

' Rental assistance must be administered

by a State, unit of general local
government, or a public housing agency.

(c) Tenani-based rental assistonce.
Tenant-based reutal assistance is reutal
assistance in which program
participants choose housing of an
appropriate size in which to reside.
When necessary to facilitate the
coordination of supportive services,
recipients and snbrecipients may
require program participants to live in a
specific area for their entire period of
participation, or in a specific structure
for the first year and in a specific area
for the remainder of their period of
participation. Program participants who
are receiving rental assistance in
transitional housing may be required to
live in a specific structure for their
entire period of participation in
transitional bouging.

(1) Up to 5 years worth of rental
assistance may be awarded to a projent
in one competition.

(2] Program participants who have
complied with all program requirements
during their residence retain the rental
assistance if they move within the
Continuum of Care geographic area,

(3) Program participants who have
complied with all program requiremeuts
during their residence and who have
been a victim of domestic violence,
dating violence, sexual assault, or
stalking, and who reasonably believe
they are imminently threatened by harm
from forther domestic violence, dating
violence, sexual agsault, or stalking
(which would include threats from a
third party, such as a friend or family
member of the perpetrator of the
violence), if they remain in the assisted
unit, and are able to document the
violence aud basis for their belief, may
Tetain the rental assistance and move to
a different Continuwm of Care
geographic area if they move out of the
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assisted unit to protect their health and
safety,

{d) Sponser-based rental assistance.
Sponsor-based rental assistance is
provided through contracts between the
recipient and sponsor organization, A
sponsor may be a private, nonprofit
organization, or a community mental
health agency established as a public
nonprofit organization, Program
participants must reside in housiug
owned or leased by the sponsor. Up o
5 years worth of rental assistance may
be awarded to a project in one
competition,

(e] Profect-based rental assistance.
Project-based rental assistance is
provided through a contract with the
owner of an existing structure, where
the owner agrees to lease the subsidized
units to prograrm participants, Program
participants will not retaiu rental
assistance if they move. Up to 15 years
of rental assistance may be awarded in
one competition.

() Grant amount, The amount of
rental assistance in each project will be
based ou the number and size of units
proposed by the applicant to be assisted
over the grant period. The amount of
rental assistance in each project will be
calculated by multiplying the number
and size of units proposed by the FMR
of each unit on the date the application
is submitted to HUD, by the term of the
grant.

(g) Bent reasonableness. HUD will

_only provide rental assistance for a unit
if the rent is reasouable. The recipient
or subrecipient must determine whether
the rent charged for the unit receiving
rental assistance is reasonable in
relation to rents being charged for
comparable nnassisted units, taking into
account the location, size, type, quality,
amenities, facilities, and management
and maintenance of each unit,
Reasonable rent must uot exceed rents
currently heing charged by the same
owner for comparable unassisted units.

(h) Payment of grant. (1) The amount
of rental assistance in each project will
be reserved for rental assistance over the
grant period. An applicant’s request for
rental assistance in each grant is an
estimate of the amount needed for rental
assistance. Racipients will make draws
from the grant funds to pay the actual
costs of rental assistance for program
participauts,

(2) For tenant-based rental assistance,
on demonstration of need:

(i) Up to 25 percent of the total rental
assistance awarded may be speut in any
year of a 5-year graut term; or

(ii) A higher percentage if approved in
advance by HUD, if the recipient
provides evidence satisfactory to HUD
that it is financially committed to

providing the housing assistance
described in the application for the full
5-year period.

{3) A recipient must serve at least as
many program participants as shown in
its application for assistance.

(4) If the amount in each grant
reserved for rental assistance over the
grant period exceeds the amount that
will be needed to pay the actual costs
of rental assistance, due to such factors
as contract rents being lower than FMRs
and program participants being able to
pay a portion of the rent, recipients or
subrecipients may use the excess funds
for covering the costs of rent increases,
or for serving a greater number of
program participants.

(i) Vacancies. If a unit assisted under
this section is vacated before the
expiration of the lease, the assistance for
the unit may continue for a maximun
of 30 days from the end of the month
in which the unit was vacated, unless
occupied by another eligible person. No
additional assistance will be paid until
the unit is occupied by another eligible
person. Brief periods of stays in
institutions, not to exceed 90 days for
each occurrence, are not considered
vacancies,

() Property damage. Recipients and
subrecipients may use grant funds in an
amount not to exceed one month’s rent
to pay for any damage to housing due
to the action of a program participant.
This shall be a one-time cost per
participant, incurred at the time a
participant exits a housing unit.

(k) Hesident rent. Rent must be
calculated as provided in §578.77,
Rents collected from program
participants are program intome and
may be used as provided uuder
§578.97.

(1) Leases. (1) Initial lease. For project-
based, spousor-based, or tenant-based
rental assistance, program participants
must enter iuto a lease agreernent for a
term of at least one year, which is
terminable for cause. The leases must be
automatically renewable upon
expiration for terms that are a minimum
of one month long, except on prior
notice by either party.

(2) Inftial lease for transitional
housing, Program participants in
transitional housing must enter into a
lease agreement for a term of at least one
month, The lease mnst be automatically
renewabls upon expiration, except on
prior notice by either party, uptoa
maximnm term of 24 months.

§578.53 Supportive services.

(a) In general. Grant funds may he
used to pay the eligible costs of
supportive services that address the
special needs of the program

participants. If the supportive services
are provided in a supportive service
facility not contained in a hounsing
structure, the costs of day-to-day
operation of the supportive service
facility, including maintenance, repair,
building securify, furniture, utilities,
and equipment are eligible as a
supportive service.

(1) Supportive services must be
uecessary to assist program participants
obtain aud maintain housing.

(2) Recipients aud subrecipients shall
conduct an annual assessment of the
service needs of the program
participants and should adjust services
accordingly.

(b) Duration, (1) For a transitional
housing project, supportive services
must be made available to residents
throughout the duration of their
resideuce in the project.

(2) Permaneut supportive housing
projects must provide supportive
gervices for the residents to enable them
to live as independently as is
practicable throughout the duratiou of
their residence in the project.

(3) Services may also be provided to
former residents of transitional housing
and current residents of permanent
housing who were homeless in the prior
6 months, for no maore than 6 months
after leaving transitional housing or
homelessness, respectively, to assist
their adjustment to independent living.

(4) Rapid rehousing projects must
require the program participaut to meet
with a case manager not lass thau once
per month as set forth in
§578.37(a)(1)(ii}(F), to assist the
program participaut in maintaining
long-term housing stability.

{c} Special populations. All eligibie
costs are eligible to the same extent for
program patticipants who are
unaccormpauied homeless youth;
persons living with HIV/AIDS; and
victims of domestic violence, dating
violence, sexual assault, or stalking.

(d) Ineligible costs. Any cost that is
not described as an eligible cost under
this section is not an eligible cost of
providing supportive serviges nsing
Continuum of Care program funds. Staff
training and the costs of obtaining
professional licenses or certifications
needed to provide supportive services
are not eligible costs.

(e) Eligible costs.

(1) Annual Assessment of Service
Needs. The costs of the assessment
required by §578.53(a)(2) are eligible
costs,

(2) Assistance with moving costs.
Reasonable one-time moving costs are
eligible and iuclude truck rental and
hiring a raoving company.

I
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(3) Case management. The costs of
assessing, arranging, coordinating, and
monitoring the delivery of
individualized services to meet the
needs of the program participant(s) are
eligible costs. Component services and
activities consist of:

(i) Counseling;

(ii) Developing, securing, and
coordinating services;

{iii} Using the centralized or
coordinated assessment system as
required under § 578.23(c)(9).

iv) Obtaining federal, State, and local
Lenefits;

(v) Monitoring and evaluating
program participant progress;

(vi) Providing information and
referrals to other providers;

(vii) Providing ongoing risk
assessment and safety planning with
victims of domestic viclence, dating
violence, sexual assault, and stalking;
and

[viii) Developing an individualized
housing and service plan, including
planning a path to permanent housing
stahility.

(4) Child care. The costs of
establishing and operating child care,
and providing child-care vouchers, for
children from families experiencing
homelessness, including providing
meals and snacks, and comprehensive
and coordinated developmental
activities, are eligible.

(i) The children must be under the age
of 13, unless they are disabled children.

(ii) Disabled children must be under
the age of 18.

(iii) The child-care center must be
licensed by the jurisdiction in which it
operates in order for its costs to be
eligible.

5) Educaftion services. The costs of
improving knowledge and basic
educational skills are eligible.

(i) Services include instruction or
training in consumer education, health
education, substance abuse prevention,
literacy, English as a Second Language,
and General Educational Development
(GED).

(ii) Component services or activities
are screening, assessment and testing;
individual or group instruction;
tutoring; provision of books, supplies,
and instructional material; counseling;
and referral to community resources.

(6) Employment assistance and joh
training. The costs of establishing and
operating employment assistance and
job fraining programs are eligible,
including classroom, online and/or
computer instruction, on-the-job
instruction, services that assist
individuals in securing employment,
acquiring learning skills, and/or
increasing earning potential. The cost of

providing reasonable stipends to
program participants in employment
assistance and job training programs is
also an eligible cost.

(i) Learning skills include those skills
that can be used to secure and retain a
job, including the acquisition of
vocational licenses and/or certificates.

(ii) Services that assist individuals in
securing employment consist of:

(A) Employment screening,
assessment, or testing;

(B} Structured job skills and job-
seeking skills;

(C) Special training and tutoring,
including literacy training and pre-
vocational training;

(D) Books and instructional material;

(E) Counseling ot job coaching; and

(F) Referral to community resources.

(7) Food. The cost of providing meals
or groceries to program participants is
eligible.

{8) Housing search and counseling
services. Costs of assisting eligible
program participants to locate, obtain,
and retain suitable housing are eligible.

(i) Component services or activities
are tenant counseling; assisting
individuals and families to understand
leases; securing utilities; and making
moving arrangements.

(i1) Other eligible costs are:

{A) Mediation with property owners
and landlords on hehalf of eligible
program participants;

[B) Credit counseling, accessing a free
personal credit report, and resolving
personal credit issues; and

(C) The payment of rental application
fees.

(9) Legal services. Eligible costs are
the fees charged by licensed attorneys
and by person(s) under the supervision
of licensed attorneys, for advice and
representation in matters that interfere
with the homeless individual or family’s
ability to obtain and retain housing.

(i) Eligible subject matters are child
support; guardianship; paternity;
emancipation; legal separation; orders of
protection and other civil remedies for
victims of domestic violence, dating
violence, sexual assault, and stalking;
appea) of veterans and public benefit
claim denials; landlord tenant disputes;
and the resolution of outstanding
criminal warrants,

(ii) Component services or activities
may include receiving and preparing
cases for trial, provision of legal advice,
representation at hearings, and
counseling.

(iii) Fees based on the actual service
pexformed (i.e., fes for service) are also
eligible, but only if the cost would be
less than the cost of hourly fees. Filing
fees and other uecessary court costs are
also eligible. If the subrecipient is a

legal services provider and performs the
services itsslf, the eligible costs are the
subrecipient's employees’ salaries and
other costs necessary to perform the
services.

(iv) Legal services for immigration
and citizenship matters and issues
related to mortgages and
homeownership are ineligible. Retainer
fee arrangements and contingency fee
arrangements are ineligible.

(10) Life skills training. The costs of
teaching critical life management skills
that may never have been learned or
have been lost during the course of
physical or mental illness, domestic
violence, substance abnse, and
homelessness are eligible. These
services must be necessary to assist the
program parlicipant to function
independently in the community.
Component life skills training are the
budgeting of reseurces and money
management, household management,
conflict management, shopping for food
and other needed items, nutrition, the
use of pnblic transportation, and parent
training.

(11) Mental health services. Eligible
costs are the direct outpatient treatment
of mental health conditions that are
provided by licensed professionals.
Component services are crisis
interventions; counseling; individual,
family, or group therapy sessions; the
prescription of psychotropic
medications or explanations about the
use and management of medications;
and combinations of therapeutic
approaches to address multiple
problems.

(12) Outpatient health services.
Eligihle costs are the direct ontpatient
treatment of medical conditions when
provided by Iicensed medical
professionals including:

(i) Providing an analysis or
agssessment of an mdividual’s health
problems and the development of a
treatment plan;

(ii) Assisting individuals to
understand their health needs;

(iii) Providing directly or assisting
individuals to obtain and utilize
appropriate medical treatrent;

(iv) Preventive medical care and
health maintenance services, including
in-home health services and emergency
medical services;

{(v) Provision of appropriate
medication;

{vi) Providing follow-up services; and

(vii) Preventive and noncosmetic
dental care.

(13) Ouireach services. The costs of
activities to engage persons for the
purpose of providing immediate support
and intervention, as well as identifying
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potential program participants, are
eligible.

(i} Eligible costs include the outreach
worker's transportation costs and a cell
phone to be used by the individual
performing the outreach.

{ii) Component activities and services
consist of: initial assessment; crisis
counseling; addressing urgent physical
needs, such as providing meals,
blankets, clothes, or toiletries; actively
connecting and providing people with
information and referrals to homeless
and mainstream programs; and
publicizing the availability of the
housing and/or services provided
within the geographic area covered by
the Continuum of Care.

(14) Substance abuse treatment
services, The costs of program
participant intake and assessment,
outpatient treatment, group and
individual counseling, and drug testing
are eligible. Inpatient detoxification and
other inpatient drug or alcohol
treatment are ineligible.

{15) Transportation. Eligible costs are:

(i) The costs of program participant’s
travel on public transportation or in a
vehicle provided by the recipient or
subrecipient to and from medical care,
employment, child care, or other
services eligible under this section.

(it} Mileage allowance for service
workers to visit program participants
and to carry out housing quality
inspections;

(iii) The cost of purchasing or leasing
a vehicle in which staff transports
program participants and/or staff
serving program participants;

(iv) Tllfe cost of gas, insurance, taxes,
and maintenance for the vehicle;

(v) The costs of recipient or
subrecipient staff to accompany or assist
program participants to utilize public
transportation; and

{vi) H public transportation options
are not sufficient within the area, the
recipient may make a one-time payment
on behalf of a program participant
needing car repairs or majntenance
required to operate a personal vehicle,
subject to the following:

(A} Payments for car repairs or
maintenance on behalf of the program
participant may not exceed 10 percent
of the Blue Book value of the vehicle
{Blue Book refers to the guidebook that
compiles and quotes prices for new and
used automobiles and other vehicles of
all makes, models, and types);

(B) Payments for car repairs or
maintenance must be paid by the
recipient or subrecipient directly to the
third party that repairs or maintains the
car; and

(C) The recipients or subrecipients
may require program participants to

ghare in the cost of car repairs or
maintenance as a condition of receiving
assistance with car fepairs or
maintenance.,

(16) Ukility deposits. This form of
assistance consists of paying for utility
deposits. Utility deposits must be a one-
time fee, paid to utility conrpanies.

(17) Direct provision of services. If the
service described in paragraphs (e){1)
through (e)(16] of this section is being
directly delivered by the recipient or
subrecipient, eligible costs for those
services also include:

(1) The costs of labor or snpplies, and
materials incurred by the recipient or
subrecipient in directly providing
supportive services to program
participants; and

(ii) The salary and benefit packages of
the recipient and subrecipient staff who
directly deliver the services.

§578.55 Operating costs.

(a) Use. Grant funds may be used to
pay the costs of the day-to-day operation
of transitional and permanent housing
in a single structure or individual
housing units.

(b) Eligible costs. (1) The maintenance
and repair of housing;

(2) Property taxes and jnsurance;

(3) Scheduiad payments to a reserve
for replacement of major systems of the
housing (provided that the payments
must be based on the useful life of the
system and expected replacement cost);

{4) Building security for a structure
where more than 50 percent of the units
or area is paid for with grant funds;

(5) Electricity, gas, and water;

(6) Furniture; and

(7) Equipment.

(c) Ineligible costs. Program funds
may not be used for rental assistance
and operating costs in the same project.
Program funds may not be used for the
operating costs of emergency shelter-
and supportive service-only facilities.
Program funds may not be used for the
maintenance and repair of housing
where the costs of maintaining and
repairing the housing are included in
thea lease.

§578.57 Homeless Management
Information System.

(a) Eligible costs. (1) The recipient or
subrecipient may use Continuam of
Care program funds to pay the costs of
contributing data to the HMIS
designated by the Continuum of Care,
including the costs of:

(i} Purchasing or leasing computer
hardware;

(ii) Pnrchasing software or softwvare
licenses;

(iii) Purchasing or leasing equipment,
includiug telephouss, fax machines, aud
furniture;

(iv) Obtaining technical snpport;

{v) Leasing office space;

(vi) Paying charges for electricity, gas,
water, phone service, and high-speed
data transmission necessary to operate
or contribute data to the HMIS;

(vii) Paying salaries for aperating
HMIS, including:

(A) Completing data entry;

[B) Monitoring and reviewing data
quality;

(C) Completing data analysis;

(D) Reporting to the HMIS Lead;

(E) Training staff on using the HMIS;
and

(F) Implementing and complying with
HMIS requirements;

(viii) Paying costs of staff to fravel to
and attend HUD-sponsored and HUD-
approved training on HMIS and
programs authorized by Title IV of the
McKinney-Vento Homeless Assistance
Act;

{ix) Paying staff travel costs to
conduct intake; and

(x) Paying participation fees charged
by the HMIS Lead, as authorized by
HUD, if the recipient or subrscipient is
not the HMIS Lead.

(2) If the recipient or snbrecipient is
the HMIS Lead, it may also nse
Continuum of Care funds to pay the
costs of:

{1} Hosting and maintaining HMIS
software or data;

(ii) Backing up, recovering, or
repairing HMIS software or data;

(iii) Upgrading, customizing, and
enbancing the HMIS;

(iv) Integrating and warehousing data,
including development of a data
warehouse for use in aggregating data
from subrecipients using multiple
software systems;

(v) Administering the system;

(vi) Reporting to providers, the
Continuum of Care, and HUD; and

(vii) Conducting training on using the
system, including traveling to the
training.

(3) If the recipient or subrecipient is
a victim services provider, or a legal
services provider, it may use Continunm
of Care funds to establish and operate a
comparable database that complies with
HUD’s HMIS requirements.

(b) General restrictions. Activities
funded under this section must comply
with the HMIS requirements.

§578.59 Project administratlve costs.

(a) Eligible costs. The recipient or
subrecipient may use up to 10 percent
of any grant awarded uuder this part,
excluding the amount for Continuum of
Care Planning Activities and UFA costs,
for the payment of project
administrative costs related to the
planning and execution of Continuum
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of Care activities. This does not include
staff and overhead costs directly related
to carrying out activities eligible under
§578.43 through § 578.57, because those
costs are eligible as part of those
activities. Eligible administrative costs
include:

(1) General management, oversight,
ond coordination. Costs of overall
program management, coordination,
monitoring, and evaluation. These costs
include, but are not limited to,
necessary expenditures for the
following:

(i) Salaries, wages, and related costs of
the recipient’s staff, the staff of
subrecipients, or other staff engaged in
program administration. In charging
costs to this category, the recipient may
include the entire salary, wages, and
related costs allocable to the program of
each person whose primary
responsibilities with regard to the
program involve program
administratiou assignments, or the pro
rata share of the salary, wages, and
related costs of each person whose job
includes any program administration
assignments. The recipient may use
only one of these methods for each
fiscal year grant. Program
administration assignments include the
following:

(A} Preparing program budgets and
schedules, and amendments to those
budgets and schedules;

(B) Developing systems for assiring
compliance with program requirements;

(C) Developing agreements with
subrecipients and contractors to carry
out program activities;

(D) Monitering program activities for
progress and comnpliance with program
requirements;

{E) Preparing reports and other
documents directly related to the
program for submission to HUD;

(F) Coordinating the resolution of
audit and monitoring findings;

(G) Evaluating program results against
stated objectives; and

(H} Managing or supervising persons
whose primary responsibilities with
regard to the program irclude such
assignments as those described in
paragraph (a}(1){i}(A) through (G) of this
section.

(ii) Travel costs incurred for
monitoring of subrecipients;

(iii) Administrative services
performed under third-party contracts
or agreements, including general Jegal
services, accounting services, and audit
services; and

(iv) Other costs for goods and services
required for administration of the
program, including rental or purchase of
equipment, insurance, utilities, office

supplies, and rental and maintenance
(but not purchase) of oifice space.

(2] Training on Continuum of Care
requirements. Costs of providing
training on Continuum of Care
requirements and attending HUD-
sponsored Continuum of Care trainings.

(3) Environmental review. Costs of
carrying out the environmental review
responsibilities under § 578.31.

[E} Sharing requirement. (1) UFAs. If
the recipient is a UFA that carries out
a project, it may use up to 10 percent
of the grant amount awarded for the
project on project administrative costs.
The UFA must share the remaining
project administrative funds with its
subrecipients.

(2) Recipients that are not UFAs. If the
recipient is not a UFA, it must share at
least 50 percent of project
administrative funds with its
subrecipients.

§578.61 Helocatlon costs.

(a) In generul. Relocation costs under
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 are eligible.

(b) Eligible relocation cosis. Eligible
costs are costs to provide relocation
payments and other assistance to
persons displaced by a project assisted
with grant funds in accordance with
§578.83.

§578.63 Indirect costs.

(a) In general. Continuum of Care
funds may be used to pay indirect costs
in accordance with OMB Circulars A-87
or A-122, as applicahle.

(b) Allocation. Indirect costs may be
allocated to each eligible activity as
provided in subpart D, so long as that
allocation is consistent with an indirect
cost rate proposal developed in
accordauce with OMB Circulars A-B7 ar
A—122, ag applicable.

(c) Expenditure limits. The indirect
costs charged to an activity subject to an
expenditure limit under §§ 578.39,
578.41, and 578,59 must be added to the
direct costs charged for that activity
when determining the total costs subject
to the expenditure limits.

Subpart E—High-Performing
Communities

§578.65 Standards.

(a] In general. The collaborative
applicant for a Contintrum may apply to
HUD to bave the Continuum be
designated a high-performing
community (HPC). The designation
shall be for grants awarded in the same
competition in which the designation is
applied for and made.

H)) Applying for HPC designation. The
application must be suhmitted at such

time and in such manner as HUD may
require, must use HMIS data where
required to show the standards for
qualifying are met, and must contain
such information as HUD requires,
including at a minimum:

(1) A report showing how the
Continuum of Care program funds
received in the preceding year were
expended;

2} A specific plan for how grant
funds will be expended; and

(3) Information establishing that the
Continuum of Care meets the standards
for HPCs.

(c) Standards for qualifying as an
HPC. To qualify as an HPC, a
Continuum must demonstrate through:

(1) Reliable data generated by the
Continuum of Care’s HMIS that it meets
all of the following standards;

(i) Mean length of homelessness.
Either the mean [ength of episode of
homelessness within the Continuum’s
geographic area is fewer than 20 days,
or the mean length of episodes of
homelessness for individuals or families
in similar circumstances was reduced
by at least 16 percent from the
preceding federal fiscal year.

(ii) Reduced recidivism. Of
individuals and families who leave
homelessness, less than 5 percent
become homeless again at any time
within the next 2 years; or the
percentage of individuals and families
in similar circumstances who become
homeless again within 2 years after
leaving homelessness was decreased by
at least 20 percent from the preceding
federal fiscal year.

(iif) HMIS coverage. The Continunum's
HMIS must have a bed caverage rate of
80 percent and a service volume
coverage rate of 80 percent as calculated
in accordance with HUD's HMIS
requirements.

iv) Serving families and youth. With
respect to Continuums that served
homeless families and youth defined as
homeless under other federal statutes in
paragraph (3) of the definition of
homeless in § 576.2:

{A) 95 percent of those families and
youth did not become homeless again
within a 2-year period following
termination of assistance; or

(B) 85 percent of those families
achieved independent living in
permanent housing for at least 2 years
following termination of assistance.

(2) Reliable data generated from
sources other than the Continuum’s
HMIS that is provided in a narrative or
other form prescribed by HUD that it
meets both of the following standards:

(i} Commmunity action. All the
metropolitan cities and counties within
the Continuum’s geographic area have a
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comprehensive outreach plan, including
specific steps for identifying homeless
persons and referring them to
appropriate housing and services in that
peopraphic area.

(ii) Renewing HPC status. If the
Continuum was designated an HPC in
the previons federal fiscal year and used
Continuum of Care grant funds for
activities described under §578.71, that
such activities were effective at
reducing the number of individuals and
families who became homeless in that
community.

§578.67 Publlcation of application.

HUD will publish the application to
be designated an HPC through the HUD
Web site, for public comment as to
whether the Continunm secking
designation as au HPC meets the
standards for being one.

§578.69 Cooperation among entities.

An HPC must cooperate with HUD} in
distributing information about its
successful efforts to reduce
homelessness.

§578.71 HPC-ellgible activities.

In addition to using grant funds for
the eligible costs described in subpart D
of this part, recipients and snbrecipients
in Continuums of Care designated as
HPCs may also use grant funds to
provide housiug relocatiou and
stabilization services and short- and/or
medium-term rental assistance to
individuals and families at risk of
homelessness as set forth in 24 CFR
576.103 and 24 CFR 576.104, if
necessary to prevent the individual or
family from becoming homeless.
Activities must be carried out in
accordance with the plan submitted in
the application. When carrying out
housing relocation and stabilization
services and short- and/or medium-term
rental assistance, the written standards
set forth in §578.7(a)(9)(v) and
recordkeeping requirements of 24 CFR
576.500 apply.

Subpart F—Program Requirements

§578.73 Matching requirements.

(a) In general. The recipient or
subrecipient must match all grant funds,
except for leasing funds, with no less
than 25 percent of funds or in-kind
contributions from other sources. For
Continuum of Care geographic areas in
which there is more than one grant
agreement, the 25 percent match must
be provided on a graut-by-grant basis,
Recipients that are UFAs or are the sole
recipient for their Continunum, may
provide match on a Continuum-wide
basis. Cash match must be used for the
costs of activities that are eligible under

subpart D of this part, except that HPCs
may use such match for the costs of
activities that are eligible under
§578.71.

[b) Cash sources. A recipient ar
subrecipient may use funds from any
sonrce, including any other federal
sources {excluding Continuum of Care
program funds), as well as State, local,
and private sources, provided that funds
from the source are not statutorily
prohibited to be used as a match, The
recipient must ensure that any funds
used to satisfy the matching
requiremesnts of this section are eligible
nnder the laws governing the funds in
order to be used as matching funds for
a grant awarded under this program.

(c) In-kind contributions. (1) The
recipient or subrecipient may use the
value of any real property, eqniprnent,
goods, or services contributed to the
project as match, provided that if the
recipient or subrecipient had to pay for
them with grant funds, the costs would
have been eligible under Subpart D, or,
in the case of HPCs, eligible under
§578.71.

{2] The requirements of 24 CFR 84.23
and 85.24 apply.

[3) Before grant execution, services to
be provided by a third party must be
documented by a memorandnm of
understanding (MOU) between the
recipient or subrecipient and the third
party that will provide the services.
Services provided by individuals must
be valued at rates consistent with those
ordinarily paid for similar work in the
recipient’s or subrecipient’s
organization. If the recipient or
subrecipient does not have employees
performing similar work, the rates must
be cousistent with those ordinarily paid
by other employers for similar work in
the same labor market.

(i} The MOV must establish the
unconditional commitment, except for
selection to receive a grant, by the third
party to provide the services, the
specific service to be provided, the
profession of the persons providing the
service, and the hourly cost of the
service to be provided.

(ii) During the term of the grant, the
recipient or subrecipient must keep and
make available, for inspection, records
documenting the service hours
provided.

§578.75 General operations.

{a) State and local requirements. (1)
Housing and facilities constructed or
rehabilitated with assistance under this
part must meet State or local building
codes, and in the absence of State or
local building codes, the International
Residential Code or Interuational
Building Code (as applicable to the type

of structure) of the International Code
Council.

(2) Services provided with assistance
under this part must be provided in
compliance with all applicable State
and local requirements, including
licensing Tequirements.

(b) Housing guality standards.
Housing leased with Continuum of Care
program funds, or for which rental
assistance payments are made with
Coutinuum of Care program fuuds, must
meet the applicable housing quality
standards (HQS) under 24 CFR 982.401
of this title, except that 24 CFR
982.401(j) applies only to housiug
occupied by program participants
receiving tenant-based rental assistance.
For housing rehabilitated with funds
under this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, J, and R apply. For
housing that receives project-based or
sponsor-hased rental assistauce, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisitiou,
leasing, services, or operating costs, 24
CFR part 33, subparts A, B, K, and R

apply.

p@l)yBefore any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
HQS. Assistance will not be provided
for umits that fail to meet HQS, uuless
the owner corrects any deficiencies
within 30 days from the date of the
iuitial inspection and the recipient or
subrecipient verifies that all deficiencies
have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the graut period to ensure that the units
continue to meet H()S.

{c) Suitable dwelling size. The
dwelling unit must have at least one
bedroom or living/sleeping room for
each two persons.

(1) Children of opposite sex, other
than very young children, may not he
required to occupy the same bedroom oy
living/sleeping room.

(2) If household composition changes
during the term of assistance, recipients
and subrecipients may relocate the
household to a more appropriately sized
unit. The household must still have
access fo appropriate supportive
services.

(d} Meals. Each recipient and
subrecipient of assistance under this
part who provides supportive housing
for homeless persons with disabilities
must provide meals or meal preparation
facilities for residents.

(e) Ongoing assessment of suppartive
services. To the extent practicable, each
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project must provide supportive
sarvices for residents of the project and
homeless persons using the project,
which may be designed by the recipient
or participants, Each recipient and
subrecipient of assistance under this
part must conduct an ongoing
assessment of the supportive services
needed by the residents of the project,
the availability of such services, and the
coordination of services needed to
ensure long-term housing stability and
must make adjustments, as appropriate.

(f) Residential supervision. Eac
recipient and subrecipient of assistance
under this part must provide residential
supervision as necessary to facilitate the
adequate provision of supportive
services to the residents of the housing
thronghout the term of the commitment
to operate supportive housing.
Residential supervision may include the
employment of a full- or part-time
residential supervisor with sufficient
knowledge to provide or to snpervise
the provision of supportive services to
the residents.

(g) Participation of homeless
individuals. (1) Each recipient and
snbrecipient must provide for the
participation of not less than one
homeless individnal or formerly
homeless individual on the board of
directors or other equivaleut
policymaking entity of the recipient or
subrecipient, to the extent that such
entity considers and makes policies and
decisions regarding any project,
supportive services, or assistance
provided under this part. This
Tequirement is waived if a recipient or
subrecipient is unable to meet such
requirement and obtains HUD approval
for a plan to otherwise consult with
homeless or formerly homeless persons
when considering and making policies
and decisions,

{2) Each recipient and snbrecipient of
assistance under this part must, to the
maximum extent practicable, involve
homeless individuals and families
through employment; volonteer
services; or otherwise in canstructing,
rehabilitating, maintaining, and
operating the project, and in providing
supportive services for the project.

Hs Supportive service agreement.
Recipients and subrecipients may
require the program participants to take
part in supportive services that are not
disability-related services provided
through the project as a condition of
continned participation in the program.
Examples of disability-related services
inclnde, but are not limited to, mental
health services, outpatient health
gervices, and provision of medication,
which are provided to a person with a
disability to address a condition caused

by the disability. Notwithstanding this
provision, if the purpose of the project
is to provide substance abuse treatment
services, recipients and subrecipients
may require program participants to
take part in such services as a condition
of continmued participation in the
program. .

(i) Retention of assistance after death,
incarceration, or instifutionalization for
more thon 90 days of quolifying
member. For permanent supportive
housing projects surviving, members of
any household who were living in a unit
assisted under this part at the time of
the qualifying member’s death, long-
term incarceration, or long-term
institntionalization, have the right to
rental assistance under this section nntil
the expiration of the lease in effect at
the time of the qualifying member’s
death, long-term incarceration, or long-
term institutionalization.

§578.77 Calculating occupancy charges
and rent.

(a) Occupancy agreements and leases.
Recipients and subrecipients must have
signed ocenpancy agreements or leases
(or snbleases) with program participants
residing in housing.

(b} Colculation of vccupancy charges.
Recipients and subrecipients are not
required to impose occupancy charges
on program participants as a condition
of residing in the housing. However, if
occupancy charges are imposed, they
may not exceed the highest of;

{1) 3D percent of the family's monthly
adjnsted income (adjustment factors
include the number of people in the
family, age of family members, medical
expenses, and child-care expenses);

2) 10 percent of the famili;’s monthly
income; or

(3) If the family is receiving payments
far welfare assistance from a public
agency and a part of the payments
(adjusted in accerdance with the
family’s actual housiug costs) is
specifically designated by the agency to
meet the family’s honsing costs, the
portion of the payments that is
designated for housing costs.

(4) Income. Income must be
calculated in accordance with 24 CFR
5.609 and 24 CFR 5.611(a). Recipients
and subrecipients must examine a
program participant’s income initially,
and if there is a change in family
composition (e.g., birth of a child) or a
decrease in the resident’s income during
the year, the resident may request au
interim reexamination, and the
occnpancy charge will be adjusted
accordingly.

(¢) Resident rent. (1) Amount of rent.
(i) Each program participant on whose
behalf rental assistauce payments are

made must pay a contribution toward
rent in accordance with section 3(a)(1}
of the U.S. Housing Act of 1937 (42
U.8.C, 1437a(a}1)).

(ii) Income of program participants
must be calculated in accordance with
24 CFR 5.609 and 24 CFR 5.611(a).

{2) Review. Recipients or
subrecipients must examine a program
participant’s income initially, and at
least annually thereafter, to determine
the amount of the contribution toward
rent payable by the program participant.
Adjustments to a program participant’s
contribution toward the rental payment
must be made as changes in income are
identified.

(3) Verification. As a condition of
participation in the prograrm, each
program participant must agree to
snpply the information or
documentation necessary to verify the
program participant’s income. Program
participants must provide the recipient
or subrecipient with information at any
time regarding changes in income or
other circumstances that may resnlt in
changes to a program participant’s
contributiou toward the rental payment.

§578.79 Limitation on transitional
housing.

A homeless individnal or family may
remain in transitional housing for a
period longer than 24 months, if
permanent housing for the individual or
family has not been located or if the
individnal or family requires additional
time to prepare for independent living.
However, HUD may discontinue
assistance for a transitional housing
project if mare than half of the homeless
individuals or families remain in that
project longer than 24 months,

§578.81 Term of commitment, repayment
of grants, and prevention of undue benetits.
(a) In general. All recipients and
subrecipients receiving grant funds for
acquisition, rehabilitation, or new
coustruction must operate the housing
or provide supportive services in
accordance with this part, for at least 15
years from the date of initial occupaucy
or date of initial service provision.
Recipient and subrecipients must
execute and record a HUD-approved
Declaration of Restrictive Covenants
before receiving payment of grant funds.
[b} Conversion. Recipients and
snbrecipients carrying out a project that
provides transitional or permanent
housing or supportive services in a
structure may snbmit a request to HUD
to convert a project for the direct benefit
of very low-iucome persons. The reqnest
must be made while the project is
operating as homeless housiug or
supportive services for homeless
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individuals and families, must be in
writing, and munst include an
explanation of why the project is no
longer needed to provide transitional or
permanent housing or supportive
services. The primary factor in HUDY's
decision on the proposed conversion is
the unmet need for transitional or
permanent housing or supportive
services in the Continuum of Care’s
geographic area.

(c) Repayment of grani funds. If a
project is not operated as transitional or
permanent housing for 10 years
following the date of initial accupancy,
HUD will require repayment of the
entire amount of the grant used for
acquisition, rehabilitation, or new
construction, unless conversion of the
project has been anthorized under
paragraph (b) of this section. If the
housing is used for such purposes for
more than 10 years, the payment
amount will be reduced by 20
percentage points for each year, beyond
the 10-year period in which the project
is used for transitional or permanent
housing.

(d) Prevention of undue benefits.
Except as provided under paragraph (e)
of this section, upan any sale or other
dispasition of a project site that received
grant funds for acquisition,
rehabilitation, or new construction,
occurring hefore the 15-year periad, the
recipient must comply with such terms
and conditions as HUD may prescribe to
prevent the recipient or subrecipient
from unduly benefiting from such sale
or disposition.

(e) Exception. A recipient or
subrecipient will not be required to
comply with the terms and conditions
prescribed under paragraphs (c) and [d)
of this section if:

(1) The sale or disposition of the
property used for the project results in
the use of the property for the direct
benefit of very low-income persons;

(2] All the proceeds are used ta
provide transitional or permanent
housing that meet the requirements of
this part;

[3]pPrDject»based rental assistance ar
operating cost assistance from any
federal program or an equivalent State
or local program is no longer made
available and the project is meeting
applicable performance standards,
provided that the portion of the project
that had benefitted from such assistance
continues to meet the tenant income
and reut restrictions for low-income
units under section 42(g) of the Iuternal
Revenue Code of 1986; or

{4) There are no individuals and
families in the Continuum of Care
geagraphic area who are homeless, in
which case the project may serve

individuals and families at risk of
homelessness.

§578.83 Displacement, relocatlon, and
acquisition.

(a) Minimizing displacement.
Consistent with the other goals and
abjectives of this part, recipients and
subrecipients must ensure that they
have taken all reasonable steps to
minimize the displacement of persous
(families, individuals, businesses,
nouprofit organizations, and farms) as a
result of projects assisted under this
part. “Project,’ as used in this section,
means any activity or series of activities
assisted with Continnum of Care funds
received or anticipated in any phase of
an undertaking.

(b) Temporary relocation. (1) Existing
Building Not Assisted under Title IV of
the McKinney-Vento Act. No tenant may
be required to relocate temporarily for a
project if the building in which the
praject is being nudertaken or will be
undertaken is not currently assisted
under Title IV of the McKinney-Vento
Act. The absence of such assistance to
the building means the tenants are not
homeless and the tenants are therefore
not eligible to receive agsistance uuder
the Continnum of Care program. When
a tenant moves for such a project under
conditions that cause the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 [URA),
42 U.5.C. 46D1-4655, to apply, the
tenant must be treated as permanently
displaced and offered relocation
assistance and payments consistent with
paragraph (c} of this section.

(2} Existing Trunsitional Housing or
Permanent Houging Projects Assisted
Under Title IV of the McKinney-Vento
Act. Consistent with paragraph (c)(2)(ii)
of this section, no program participanut
may be required to relocate ternporarily
for a project if the person cannot be
offered a decent, safe, and sanitary nnit
in the same building or complex upon
project completion nnder reasonable
terms aud conditions, The length of
occupancy requirements in §578.79
may preveut a program participant from
returning to the property upon
completion (See paragraph (c){2)(iii)(D)
of this section). Any program
participant who has been ternporarily
relocated for a period beyond one year
must be treated as permanently
displaced and offered relocation
agsistance and payments consistent with
paragraph (c) of this section. Program
participants temporarily relocated in
accordance with the policies described
in this paragraph must be provided:

(i) Reimbursemeut for all reasonable
out-of-pocket expenses incurred in
connection with the temporary

relocation, including the cost of moving
to and from the tempararily occupied
housing and any increase in monthly
rent/occupancy charges and utility
costs; and

(ii) Appropriate advisory services,
including reasonable advance written
notice of:

{A) The date and approximate
duration of the temporary relocation;

(B) The location of the snitable,
decent, safe, and sanitary dwelling to be
made available for the temporary
period;

(C) The reasonable terms and
conditions under which the program
participant will be able to occupy a
suitable, decent, safe, and sanitary
dwelling in the building or complex
upon completion of the project; and

(D) The provisions of paragraph
[b)(2}(i) of this section.

(c) Relocation assistance for displaced
persous, (1) In general. A displaced
person (defined in paragraph (c)(2) of
this section) must be provided
relocation assistance in accordauce with
the requirements of the URA and
implementing regnlations at 49 CFR part
24. A displaced person must be advised
of his or her rights under tha Fair
Housing Act. Whenever possible,
minority persons must be given
reasonable opportunities to relocate to
decent, safe, and sanitary replacement
dwellings, not located in an area of
minarity concentration, that are within
their financial means. This policy,
however, does nat require providing a
person a larger payrment than is
necessary to enable a person to relocate
ta a comparable replacement dwelling.
See 49 CFR 24.205(