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In the Matter of Transferring Public 
Property and Approving a Purchase 
and Sale Agreement for Water 
Environment Services  

Resolution No. __________ 
Page 1 of 2 

  
 WHEREAS, Water Environment Services (“WES”) acquired approximately 39 acres of 
land in West Linn containing an industrial wastewater treatment lagoon and associated Clean 
Water Act National Pollution Discharge Elimination System (“NPDES”) Permit to optimize its 
regulatory and real property portfolio in response to anticipated NPDES permit limitations; and 
 
 WHEREAS, WES has identified approximately 5 acres of land of that 39 acres which 
would be valuable in potential future wastewater treatment and/or conveyance projects (the 
“Remainder Area”) with the other approximately 34 acres not serving a direct public purpose; and 
 
 WHEREAS, WES has been approached by a developer seeking to purchase the 
approximately 34 acres of land (the “Property”) as further described in the Purchase and Sale 
Agreement attached hereto as Exhibit A (the “PSA”); and 
 
 WHEREAS, it appears to be in the best interests of WES’ ratepayers as the relevant public 
interest to sell the Property and allow it to be remediated and returned to productive economic 
use by such developer at its’ cost; and 
 
 WHEREAS, a 2.2 acre section of the Remainder Area, which encompasses in whole or 
part three separate parcels, is located on a larger parcel (the “Transfer Parcel”) that is also part 
of the Property to be sold, and that a lot line adjustment or other division of land would be 
necessary to effectuate the proposed sale; and 
 
 WHEREAS, to efficiently and expeditiously effectuate the entirety of the transactions 
contemplated by the PSA, the parties have agreed to convey the Transfer Parcel to the developer 
and have the developer promptly undertake a lot line adjustment, and then reconvey the 2.2 acre 
section of the Transfer Parcel back to WES, with that area controlled by WES via a lease until 
such point; and 
 
 WHEREAS, Oregon Revised Statutes (“ORS”) Chapter 271 requires a public body to 
determine that the public interest may be furthered before approving a transfer of public property 
needed for public use; and 
 
 WHEREAS, the short term transfer of the portion of the Remainder Area does not impair 
or delay any current WES plans regarding the Remainder Area, and WES retains ownership long 
term and beneficial use of the Remainder Parcel under the proposed transaction structure;  
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 NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY 
COMMISSIONERS, ACTING AS THE GOVERNING BODY OF WATER ENVIRONMENT 
SERVICES, THAT: 
 

1. The sale of the Property as contemplated by the PSA and all related agreements, 
deeds, notes, leases, exhibits, certificates or other documents, the payment of costs 
relating to the transaction and all other elements of the PSA are hereby authorized 
and approved; and 

 
2. The conveyance by WES of the Transfer Parcel pending a lot line adjustment or other 

division of land and lease security during the pendency of such action is determined 
to be in the public interest for the reasons stated above; and 

 
3. The Director and/or the Assistant Director of WES are authorized to execute the PSA 

and all related agreements, deeds, notes, exhibits, certificates or other documents 
necessary to effectuate the foregoing, and are directed to take all actions necessary 
to complete the transaction as contemplated now and in the future, including but not 
limited to the reconveyance of the relevant portion of the Transfer Parcel. 

 
ADOPTED this 17th day of September, 2020. 
 
BOARD OF COUNTY COMMISSIONERS 
 
 
__________________________________ 
Chair 
 
__________________________________ 
Recording Secretary 
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AGREEMENT OF PURCHASE AND SALE 

 

 THIS AGREEMENT OF PURCHASE AND SALE (this “Agreement”) is made and 

entered into as of the last date of signature indicated below (the “Effective Date”), by and 

between Water Environment Services (“Seller”), an intergovernmental entity formed pursuant to 

ORS Chapter 190, and SDG-2, LLC (“Buyer”), a Delaware limited liability company. Seller and 

Buyer are individually referred to as “Party” or collectively as “Parties.”  

 

RECITALS 

 

 The Seller is the sole owner of approximately 36.3 acres of real property located in the 

County of Clackamas, State of Oregon, commonly known as the Blue Heron Lagoon site in West 

Linn more particularly described in Exhibit A attached hereto and incorporated herein by 

reference (the “Full Site”). Seller purchased the Full Site from the Chapter 13 liquidating estate 

of the Blue Heron Paper Company; 

 

 Seller has identified approximately 2.2 acres of the Full Site as more particularly 

described in Exhibit B, attached hereto and incorporated herein (the “Remainder Parcel”) 

necessary to support possible infrastructure necessary to provide sanitary services to its 

customers, along with the associated outfall, Clean Water Act National Pollution Discharge 

Elimination Permit, Willamette River water withdrawal rights, and to provide access and an 

easement running from the Remainder Parcel through the Property (as defined below) as further 

described in this Agreement (collectively, the “Regulatory Assets”); 

 

 Buyer desires to purchase from the Seller, and the Seller desires to sell and convey to 

Buyer, all right, title and interest in the Full Site less the Remainder Parcel and the Regulatory 

Assets (the “Property”) subject to the terms of this Agreement.   

 

 NOW THEREFORE, for the mutual benefit and the consideration stated herein, which 

the parties acknowledge to be good and sufficient, the parties agree as follows:   

 

TERMS 

 

1. Purchase and Sale of Property.  The Seller agrees to sell and convey to Buyer, and 

Buyer agrees to purchase from the Seller, the Property upon the terms and conditions set 

forth in this Agreement. The Buyer agrees to purchase the Property as is, where is, and 

with all faults.  

 

2. Property. The parties acknowledge that, due to current lot line configurations, a portion 

of the Remainder Parcel is contained in parcels primarily constituting the Property. In 

order to facilitate the transaction, Seller agrees to convey the entirety of such parcels to 

Buyer on the condition that Buyer diligently pursue a lot line adjustment as set forth 

below to partition off such land, to ensure that Seller shall have ownership over the full 

Remainder Parcel and Regulatory Assets, and Buyer shall grant the Easement. 
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a) Lot Line Adjustment: The lot line adjustment process with the City of West Linn 

shall be initiated by Buyer within thirty (30) days of execution of this Agreement 

and both parties agree to participate and share the costs equally. Except as 

otherwise limited herein, the shared costs include, but are not limited to, recording 

fees, filing fees, and other related expenses as reasonably incurred by Buyer 

(excepting legal costs). In the event the lot line is not permitted or granted, the 

parties agree that the Remainder Parcel shall be promptly conveyed to Seller as 

otherwise intended herein, but without a lot line adjustment. Once the lot line 

adjustment is completed to reflect the intended division of properties indicated in 

Exhibit B, Buyer shall convey such portions of land necessary to fully constitute 

the Remainder Parcel to Seller for $1.00, which will be deducted from the 

amounts owing under the Note (defined below).  

i) The Buyer acknowledges that the Seller’s ability to retain the Remainder 

Parcel is essential to Seller’s agreement to engage in this transaction. 

Accordingly, the Seller may enforce the Buyer’s obligation to convey the 

Remainder Parcel back to the Seller after the necessary lot line adjustment 

by specific performance, in addition to any other legal or equitable remedy 

available to the Seller. The Seller shall be entitled to full cost recovery 

against the Buyer if any enforcement is necessary.  

ii) Additional costs to survey the Property and to create the required land 

partition necessary for partitioning, title costs, municipal or governmental  

requirements, and title insurance shall be shared by Buyer and Seller, with 

50% to be paid by Seller and 50% paid by Buyer. 

iii) Buyer will convey the Remainder Parcel to Seller by means of a statutory 

bargain and sale deed and will convey title to the Remainder Parcel free 

and clear of encumbrances except the encumbrances described above as 

presently existing and any lien or encumbrances Seller may have caused, 

permitted, or suffered to attach to the Remainder Parcel or to Seller’s 

interest in the Remainder Parcel.  

b) Easement: Buyer will also provide Seller with an easement running from the 

Remainder Parcel along the southern edge of the property to the discharge weir 

and outfall and extending along the outfall alignment through the riverbank and 

into the river substantially in the form attached hereto as Exhibit C (the 

“Easement”). The Easement shall be granted at Closing. To the extent the lot line 

adjustment process creates a gap, narrowing, impairment or other issue that might 

impair the full utilization of the Regulatory Assets, including access and control 

of the outfall and its related facilities, Buyer agrees to grant and record such 

additional documents, including but not limited to an additional easement with the 

same priority, terms and conditions as the Easement to Seller to allow the same. 

c) Deed: Upon execution of this Agreement, the Seller will execute a bargain and 

sale deed substantially in the form attached hereto as Exhibit D (the “Deed”) 
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conveying the Property to the Buyer with title as currently held, referencing the 

Deed of Trust (defined below) in favor of the Seller that secures the Note.  

d) Lease: The Buyer agrees to enter into a lease for the Remainder Parcel (“Lease”), 

in the form set forth in Exhibit G attached hereto and incorporated herein, to 

ensure Seller’s use of the Remainder Parcel goes uninterrupted pending the 

completion of the lot line adjustment. Upon completion of the lot line adjustment 

and conveyance of the Remainder Parcel back to Seller, the Lease will terminate.  

e) Condemnation:  If the Remainder Parcel or any interest therein is taken as a result 

of the exercise of the right of eminent domain or under threat thereof (a 

“Taking”), the Lease will terminate with regard to the portion that is taken. Any 

condemnation award relating to the Remainder Parcel will be the property of 

Seller. Except as otherwise agreed upon by the parties in writing, Buyer shall not 

be entitled to any proceeds of any such award related to the Remainder Parcel or 

any interest therein. Buyer agrees to promptly notify Seller of any condemnation 

proceedings or a Taking related to the Remainder Parcel. 

f) Road Dedication or Easement: The Buyer and Seller agree to have a good faith 

discussion in the future related to the potential for a road dedication or easement 

over the Northeast corner lot across from 4th street or such other location as the 

parties may agree to in writing for improved vehicular access to the Property.  

g) Compliance with PPA: Upon Closing, Seller will be responsible for compliance 

with the terms of the Prospective Purchaser Agreement with Oregon Department 

of Environmental Quality (“DEQ”) entered into between Seller and DEQ upon 

Seller’s original Purchase of the Property attached hereto as Exhibit H (the 

“PPA”) in accordance with the terms of the assignment of the PPA attached 

hereto as Exhibit I (“PPA Assignment”), as follows:  

i) Monitoring: Seller shall assist Buyer through December 31, 2020 with 

required monitoring and testing for compliance under the terms of the 

PPA.  Any assistance from Seller beyond the date listed above will need to 

be negotiated between the Seller and Buyer, and Seller may require 

compensation for work performed.  

ii) Seller Responsibility: Seller covenants that Seller shall be responsible for 

all testing, compliance and remediation articulated under the current 

version of the PPA for the Remainder Parcel, and the portions of the 

discharge pipe and influent feeder pipe that are on Seller’s property or 

within the Easement (“Seller PPA Work”). The Seller PPA Work does not 

include any work related to the discharge pipe or influent feeder pipe that 

is required on the Property by the PPA, for which the Buyer will have sole 

responsibility for performing. Seller intends to utilize the discharge pipe 

and influent feeder pipes, in addition to the outfall, and Buyer agrees no 

requirement will be added to the PPA that would require a 

decommissioning of any pipeline or structure necessary for Seller to make 

beneficial use of the Remainder Parcel, outfall or any existing pipeline.  

3. Purchase Price.  The Base Purchase Price is Two Million Dollars ($2,000,000) (the 

“Base Purchase Price”). The Final Purchase Price will be determined by the time of 
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payment of the Purchase Price, as it may be adjusted as set forth below, but in no case 

shall be less than Five Hundred Thousand Dollars ($500,000) plus accrued interest and 

not more than Five Million Dollars ($5,000,000) plus accrued interest. The Purchase 

Price will be paid as set forth in Section 4, which allows for adjustment of the Purchase 

Price depending on the timing of repayment and conditions existing at the time of 

repayment. 

 

a) Adjustment for Completion of Environmental Cleanup and Construction of 

Access Road.  If payment on the Note is proffered after either of the conditions 

have been satisfied, then the Base Purchase Price shall be adjusted as follows:  

i) If the reasonable hard and soft costs of the Environmental Cleanup and 

Construction of Access Road (as each is defined herein), including costs 

incurred by Buyer’s affiliates, authorized representatives, or agents at 

market rates, are less than or equal to Eight Million Dollars ($8,000,000), 

then the Purchase Price shall be the Base Purchase Price. 

ii) If the reasonable hard and soft costs of the Environmental Cleanup and 

Construction of the Access Road, including costs incurred by Buyer’s 

affiliates, authorized representatives, or agents at market rates, are more 

than Eight Million Dollars ($8,000,000), then for every dollar above 

$8,000,000, the Base Purchase Price shall be reduced by an equal amount 

(the “Reduction Amount”) not to exceed a reduction of One Million Five 

Hundred Thousand Dollars ($1,500,000), leaving an adjusted Purchase 

Price of no less than Five Hundred Thousand ($500,000) due under the 

Note without affecting the term of the Note thereby. The Reduction 

Amount shall be calculated by the Buyer and complete documentation 

regarding the same shall be submitted to the Seller. Seller shall have the 

right to request additional information to determine the accuracy and 

validity of those calculations and the adjustment date shall be as set forth 

Section 1(a)(iii) of the Note.  

iii) The costs noted above for both the Environmental Cleanup and 

Construction of the Access Road are inclusive of all reasonable efforts to 

complete the activity, from design, planning, municipal requirements, 

architects, engineers, and other professional services required including 

other typical “soft costs” as well as all hard costs required to complete of 

the necessary activity of this section as further defined in the Note. If there 

is disagreement on the point, then the matter shall be resolved as set forth 

in the Note. 

iv) For the purposes of this Agreement, "Environmental Cleanup” shall mean 

the removal, storage, handling, remediation, testing, treatment, disposal, or 

management of pollutants, solid waste, liquids, or contaminants from, or 

fill dirt or cap to, related to the Property, including but not limited to the 

Lagoon area and any offsite work required to bring said area into 

reasonably acceptable condition for development including but not limited 

to, local, state, and federal rules and regulations, guidelines of the DEQ 

and any other local, state, federal, municipal, or regulatory authorities 
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governing permits, and the existing PPA to be assigned from Seller to 

Buyer. 

v) For the purposes of this Agreement, “Construction of the Access Road” 

shall mean all activities, including offsite activities, reasonably necessary 

to provide commercially reasonable vehicular access to and use of the site 

consistent with commercial and/or residential zoning, including without 

limitation costs related to planning and designing the access road, 

acquiring property for the access road, demolition and tear-down, 

construction, paving, and/or painting. 

b) Adjustment for Rezoning of Property. If, prior to paying off the Note, both (i) 

Environmental Cleanup and Road Access Construction are complete, and (ii) a 

change in use and zoning to PUD or other similar up-zoning and/or the issuance 

of a Developers Agreement with the City of West Linn reasonably acceptable to 

Buyer with all required governmental authorities and community groups approval 

to execute on the development plan proposed by Buyer is entered into, then the 

amount due under the Note shall increase to Five Million Dollars ($5,000,000), 

which amount shall not be reduced based on the price adjustment described in 

Section 3(a) above, plus accrued interest without affecting the term of the Note 

thereby. 

c) Adjustment to Note for Seller PPA Work. Buyer must provide Seller with 

requested and reasonable timelines for completion of any Seller PPA Work, 

which shall be mutually agreed upon. Such work shall be coordinated with the 

work for the Buyer’s remediation, such that the parties shall seek to align so that 

work is done at or about the same time. To the extent Buyer requests modification 

of the PPA that would implicate Seller PPA work, Seller must be consulted and 

shall have final determination for proposals that exclusively implicate Seller PPA 

Work. For any Seller PPA Work not performed within the mutually agreeable 

time by Seller, Buyer must provide written notice to Seller of the purported 

deficiency, and a minimum of thirty (30) days to complete the Seller PPA Work, 

or if the Seller PPA Work cannot be completed within 30 days, diligent progress 

on the Seller PPA Work. If Seller does not reasonably perform within the 30 day 

window, the Buyer shall have right of offset under the Note equal to dollar for 

dollar for the reasonable cost required for Buyer to complete the Seller PPA 

Work. The Buyer will submit an accounting of costs associated with the Buyer’s 

completion of the Seller PPA Work.   

4. Payment of Purchase Price.  The Purchase Price shall be payable as follows:   

a) Buyer will execute a promissory note in favor of Seller for the amount of the Base 

Purchase Price substantially in the form attached hereto as Exhibit E (“Note”), in 

addition to a Deed of Trust securing the obligation in the Note in the form 

attached hereto as Exhibit F (“Deed of Trust”). The Note will reflect an annual 

interest rate of 1% (non-compounding) simple interest with a term of 10 years, 

with the option for one five-year extension for no additional consideration, which 

may be exercised by delivering to Seller a written notice no later than sixty (60) 

days prior to the initial maturity date of the Note.  
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b) Interest shall accrue on the Base Purchase Price until the occurrence of an event in 

Section 3 above that triggers an adjustment of the Base Purchase Price, after 

which interest will continue to accrue on the modified purchase price from the 

date of the adjustment.  

c) No payments shall be due until the full term of the Note, and any extensions are 

completed. The amount to be paid shall be as vested at that time pursuant to the 

default Base Purchase Price or an adjustment under Section 3(a) or (b) above. The 

Buyer may pay off the Note, including all accrued interest, at any time without 

penalty.  

d) Should Buyer default on the Note, the Property and all work product created by 

the Buyer in its Environmental Cleanup efforts shall be the only security of the 

Note. 

e) Buyer and Seller will have no other relationship or obligations to each other than 

those set forth in this Agreement and the Note.  

 

5. Subordination of Seller Note and Deed of Trust. Seller agrees to subordinate the Note 

and Deed of Trust as provided by Section 8 of the Note. 

 

6. Closing Date.  This transaction shall close simultaneously with the mutual execution of 

this Agreement, unless otherwise extended as set forth herein or as agreed to by the 

parties (the “Closing Date” or “Closing”). The parties acknowledge that due to the 

requirements of escrow and recording that it may take one business day to fully complete 

the transaction. 

 

7. Conditions Precedent to Closing. 
 

a) Conditions Precedent to Buyer's Obligations.  In addition to any other conditions 

contained in this Agreement, the following conditions precedent must be satisfied 

before Buyer will become obligated to acquire the Property under this Agreement.  

These conditions are intended solely for Buyer’s benefit and Buyer shall have the 

sole right and discretion to waive or not waive, by written notice, any of the 

conditions.  In the event any such condition precedent is not satisfied or waived 

on or before Closing, or other date as set forth herein, Buyer shall have the right 

to terminate this Agreement and to exercise any other remedy available.  The 

conditions precedent are: 

 

i) Due Diligence. The Buyer acknowledges that this transaction will have no 

due diligence period after the execution of this Agreement, as Closing, 

including recordation of the Deed and the Note, will occur simultaneously, 

and that Buyer has undertaken all due diligence necessary prior to the 

execution of this Agreement.  

ii) Title Report.  Prior to execution of this Agreement, Buyer had the 

opportunity to order, at its own expense, a preliminary Title Report 
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covering the Property, together with legible copies of all exceptions to title 

referenced in the Title Report.   

iii) Title.  At Closing the Seller shall convey fee simple title to the Property by 

the Deed, subject to the Easement and the Lease.   

iv) Representations, Warranties, and Covenants of Seller.  The Seller shall 

have duly performed every act to be performed by the Seller hereunder 

and the Seller's representations, warranties, and covenants set forth in this 

Agreement shall be true and correct as of the Closing Date. 

v) Title Insurance.  As of the Closing Date, the Buyer shall have obtained a 

Title Policy reasonably satisfactory to Buyer, consistent with the degree of 

title conveyed by the Deed and subject to the Easement and other typical 

impairments of title. 

 

vi) Taxes.  Buyer acknowledges that Seller is a governmental entity, and as 

such is exempt from the payment of property taxes, and that upon 

conveyance of title that Seller shall be responsible for all taxes, 

assessments and encumbrances due and payable from the date of closing 

forward. Buyer shall have no obligation for any amounts accrued or owed 

for periods prior to closing date. 

 

b) Conditions Precedent to Seller's Obligations. The Seller's obligations with respect 

to the transactions contemplated by this Agreement are subject to Buyer's delivery 

of the executed Note and the documents and materials described in Paragraph 6(b) 

to the Seller on or before the execution of this Agreement. 

 

i) Due Diligence. The Buyer acknowledges that this transaction will have no 

due diligence period after the execution of this Agreement, as Closing, 

including recordation of the Deed and the Note, will occur simultaneously, 

and that Buyer has undertaken all due diligence necessary prior to the 

execution of this Agreement.  

ii) Environmental Review.  Before Closing, Buyer acknowledges that it, at its 

expense, has engaged consultants, surveyors or engineers of Buyer's 

choosing to conduct environmental studies, soil analyses, surveys, and 

appraisals of the Property as Buyer in its sole discretion deemed 

necessary.   

 

iii) Representations, Warranties, and Covenants of Buyer.  The Buyer shall 

have duly performed every act to be performed by the Buyer hereunder 

and the Buyer’s representations, warranties, and covenants set forth in this 

Agreement shall be true and correct as of the Closing Date. 

 

8. Documents Required. 
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a) By Seller.  On or before the Closing Date, the Seller shall deliver the following to 

the Buyer: 

 

i) Deed.  The Deed, duly executed and acknowledged in recordable form by 

the Seller. 

 

ii) Assignment of Prospective Purchaser Agreement. An assignment of the 

PPA pursuant to the assignment agreement and notice attached hereto as 

Exhibit I.  

 

iii) Assignment of Lease. An assignment of the residential lease dated as of 

February 5, 2012, as assigned by that certain Assignment of Assumption 

of Leases dated April 20, 2012, for the residential home located on the 

northwest corner of the Property with a common address 1317 7th Street, 

West Linn, Oregon 97068, duly executed and acknowledged in recordable 

form by the Seller, as attached hereto as Exhibit J (“Residential Lease”).  

 

iv) Nonforeign Certification.  The Seller represents and warrants that it is not 

a "foreign person" as defined in IRC §1445.  The Seller will give an 

affidavit to Buyer to this effect in the form required by that statute and 

related regulations. 

 

v) Proof of Authority.  Such proof of the Seller's authority and authorization 

to enter into this Agreement and consummate the transaction contemplated 

by it, and such proof of the power and authority of the persons executing 

and/or delivering any instruments, documents, or certificates on behalf of 

the Seller to act for and bind the Seller, as may be reasonably required by 

the Buyer. 

 

vi) Lien Affidavits.  Any lien affidavits or mechanic's lien indemnifications as 

may be reasonably requested in order to issue the Title Policy. 

 

vii) Other Documents.  Such other fully executed documents as are required of 

Seller to close the sale in accordance with this Agreement or as may be 

required by Buyer. 

 

b) By Buyer.  On or before the Closing Date, Buyer shall deliver the following to the 

Seller: 

 

i) Promissory Note.  The Note, duly executed and acknowledged in 

recordable form by the Buyer. 

 

ii) Deed of Trust. The Deed of Trust, the form of which is contained in 

Exhibit F, duly executed and acknowledged in recordable form by the 

Buyer.  

 



 

Page 9 – Agreement of Purchase and Sale – Blue Heron Lagoon Property  

 

iii) Lease. The Lease for the Remainder Parcel, duly executed and 

acknowledged in recordable form by the Buyer.  

 

iv) Easement. The Easement, duly executed and acknowledged in recordable 

form by the Buyer. 

 

v) Proof of Authority.  Such proof of Buyer's authority and authorization to 

enter into this Agreement and consummate the transaction contemplated 

by it, and such proof of the power and authority of the persons executing 

and/or delivering any instruments, documents, or certificates on behalf of 

Buyer to act for and bind Buyer, as may be reasonably required by the 

Seller. 

 

9. Deliveries to Buyer at Closing.  Except as otherwise provided herein, the Seller shall 

deliver exclusive possession of the Property to Buyer upon Closing.  

 

10.  Title Insurance.  Buyer may purchase a title policy at its own expense. 

 

11. Costs.  The Parties shall equally pay the cost of an escrow for the closing documents and 

the cost of recording the Deed, the Note, the Easement, and all other recording charges, if 

any. Buyer shall pay for all conveyance, excise, and/or transfer taxes payable by reason 

of the purchase and sale of the Property. Buyer and the Seller shall each pay its own legal 

and professional fees of other consultants incurred by Buyer and the Seller, respectively. 

All other costs and expenses shall be allocated between Buyer and the Seller in 

accordance with the customary practice in Clackamas County, Oregon. 

 

12. Seller's Representations and Warranties.  Seller hereby warrants and represents to 

Buyer the following matters, and acknowledges that they are material inducements to 

Buyer to enter into this Agreement.  Seller agrees to indemnify, defend, and hold Buyer 

harmless from all expense, loss, liability, damages and claims arising out of the breach or 

falsity of any of Seller’s representations, warranties, and covenants.  These 

representations, warranties, and covenants shall survive Closing.  Seller warrants and 

represents to Buyer that the following matters are true and correct, and shall remain true 

and correct through and as of Closing: 

 

a) Authority.  Seller has full power and authority to enter into this Agreement (and 

the persons signing this Agreement for Seller, if Seller is not an individual, have 

full power and authority to sign for Seller and to bind it to this Agreement) and to 

sell, transfer and convey all right, title, and interest in and to the Property in 

accordance with this Agreement.  No further consent of any partner, shareholder, 

creditor, investor, judicial or administrative body, governmental authority, or 

other party is required. 

 

b) Legal Access.  To the best of Seller's knowledge, the Property has insurable 

vehicular access to a public road. 
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c) PPA. Seller has complied with all terms, obligations, and covenants of the PPA, is 

not in default under the terms therein, and will not be in default or violation of 

any terms of the PPA upon the Closing of the transaction contemplated by this 

Agreement.  

 

d) Contracts, Leases, Rights Affecting Property.  Seller has not entered into, and will 

not enter into, any other contracts for the sale of the Property, nor do there exist 

nor will there be any rights of first refusal, options to purchase the Property, 

leases, mortgages, licenses, easements, prescriptive rights, permits, or other rights 

or agreement, written or oral, express or implied, which in any way affect or 

encumber the Property or any portion thereof, excluding the continued occupancy 

of the rental units currently located on the Property and their related Residential 

Lease, which has not been amended except as disclosed to Buyer. The Seller has 

not sold, transferred, conveyed, or entered into any agreement regarding timber 

rights, mineral rights, “air rights,” or any other development or other rights or 

restrictions, relating to the Property, and to Seller’s knowledge no such rights 

encumber the Property, and will not through Closing. Seller is retaining the 

associated water rights as defined as part of the Regulatory Assets. 

 

e) No Legal Proceedings.  There is no suit, action, arbitration, judgment, legal, 

administrative, or other proceeding, claim, lien, or inquiry pending or threatened 

against the Property, or any portion thereof, or pending or threatened against 

Seller which could affect Seller's right or title to the Property, or any portion 

thereof, affect the value of the Property or any portion thereof, or subject an 

owner of the Property, or any portion thereof, to liability. 

f) Mechanics and Other Liens.  No work on the Property has been done or will be 

done, or materials provided, giving rise to actual or impending mechanic's liens, 

private liens, or any other liens, against the Property or any portion thereof.  

g) Public Improvements or Governmental Notices.  To the best of Seller's 

knowledge, there are no intended public improvements which will result in the 

creation of any liens upon the Property or any portion thereof, nor have any 

notices or other information been served upon Seller from any governmental 

agency notifying Seller of any violations of law, ordinance, rule or regulation 

which would affect the Property or any portion thereof. 

 

h) Possession.  Except as specifically provided for herein, Seller will be able to 

deliver immediate and exclusive possession of the entire Property to Buyer at 

Closing, and no one other than Seller will be in possession of any portion of the 

Property immediately prior to Closing. 

 

13. Deferred Taxes.  Seller confirms that to the best of its knowledge, the Property is not 

subject to farm, forest, or other deferred taxes, Seller shall not be responsible for any 

taxes arising from Buyer’s acquisition of the Property. 
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14. Buyer's Representations and Warranties.  In addition to any express agreements of 

Buyer contained here, the following constitute representations and warranties of Buyer to 

the Seller: 

a) Authority. Buyer has full power and authority to enter into this Agreement (and 

the persons signing this Agreement for Buyer, have full power and authority to 

sign for Buyer and to bind it to this Agreement) and to receive and take all right, 

title, and interest in and to the Property in accordance with this Agreement.  No 

further consent of any partner, shareholder, creditor, investor, judicial or 

administrative body, governmental authority, or other party is required; 

b) Due Authorization. All requisite action has been taken by Buyer in connection 

with entering into this Agreement and the instruments referred to herein and the 

consummation of the transactions contemplated here; and 

 

15. Notices.  All notices required or permitted to be given shall be in writing and shall be 

deemed given and received upon personal service or deposit in the United States mail, 

certified or registered mail, postage prepaid, return receipt requested, addressed as 

follows:  

 

To Seller:  Water Environment Services 

   150 Beavercreek Road, Suite 430  

   Oregon City, OR 97045 

   Attn: Chris Storey  

   Phone No. (503) 742-4543 

   Email: chrissto@clackamas.us 

 

 With a copy to: Clackamas County Counsel 

   2051 Kaen Rd, 2nd Floor 

   Oregon City, Oregon  97045 

   Attn: Amanda Keller 

   Phone No. (503) 742-4589 

   Email: akeller@clackamas.us 

 

To Buyer:  SDG-2, LLC 

   Attn: Robert J. Schultz 

   22870 Weatherhill Rd. 

   West Linn, Oregon 97068 

    Email: duke.mke@gmail.com 

 

 With a copy to: SDL Advisors 

    Attn: David W. Hewett 

    5895 Walsh Point Dr. #103 

    Colorado Spring, Colorado 80919 

    Email: Dave@davidwhewett.com 

 

    Buckley Law P.C. 

mailto:akeller@clackamas.us
mailto:duke.mke@gmail.com
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    Attn; James Estes 

    5300 Meadows Rd. #200 

    Lake Oswego, Oregon 97035 

    Phone No. (503) 620-8900 

    Email: jpe@buckley-law.com   

 

The foregoing addresses may be changed by written notice, given in the same manner.  

Notice given in any manner other than the manner set forth above shall be effective when 

received by the party for whom it is intended.  Telephone numbers are for information 

only. 

 

16. No Broker or Commission by Seller.  Buyer acknowledges that Seller has not used or 

engaged a real estate broker in connection with this Agreement or the transaction 

contemplated by this Agreement. Seller acknowledges that Buyer has used or engaged a 

real estate broker in connection with this transaction. Buyer agrees that it shall be solely 

responsible for payment of any broker's commission or finder's fee, and Buyer shall 

indemnify, hold harmless, and defend Seller from and against any such claim. 

 

17. Further Actions of Buyer and Seller.  Buyer and the Seller agree to execute all such 

instruments and documents and to take all actions pursuant to the provisions of this 

Agreement in order to consummate the purchase and sale contemplated hereby and shall 

use their best efforts to accomplish the close of the transaction in accordance with the 

provisions of this Agreement. 

 

18. Continued Cooperation.  Seller agrees that after Closing to act in good faith and 

cooperate with all reasonable requests by Buyer in furtherance of Buyer’s actions related 

to planning, zoning, remediating, and/or developing the Remainder Parcel as it may be 

constrained by the Lease, subject to the below statements. Any such cooperative actions 

taken by Seller related to the Remainder Parcel shall be at Seller’s own cost and expense, 

including without limitation fees related to reviewing documents provided by Buyer 

and/or advisory fees. Any such cooperative actions taken by Seller beyond the Remainder 

Parcel shall be at the Buyer’s cost and expense, including without limitation fees related 

to reviewing documents provided by Buyer and/or advisory fees. Buyer agrees that after 

Closing to act in good faith and cooperate with all reasonable requests by Seller in 

furtherance of Seller’s actions related to re-conveying, owning, using, operating, and/or 

leasing the Remainder Parcel. Any such cooperative action taken by Buyer shall be a 

Seller’s sole cost and expense, including without limitation fees related to reviewing 

documents provided by Seller and/or advisory fees, excepting therefrom the Lot Line 

Adjustment process outlined above and the reconveyance of the Remainder Parcel. Seller 

will also cooperate with Buyer’s reasonable requests for assistance in the dewatering of 

the Property, whether through providing reasonable access to the sanitary sewer system 

or the outfall on the Property as determined by Seller, consistent with the Clean Water 

Act, without charge to the Buyer. Notwithstanding the above, the Buyer acknowledges 

and understands that (i) Seller will not exempt Buyer from its rules and regulations but 

shall treat it the same as any other similarly situated developer, (ii) Seller shall not be 

obligated to undertake affirmative actions with respect to this Agreement of non-

interference, and (iii) the parties acknowledge and agree that Seller will undertake all 
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actions required of it consistent with applicable state, federal or local law, even if such an 

action could be deemed an “interference.” 

 

19. Default. A default will occur upon Buyer’s failure to perform any obligations contained 

in this Agreement within ten (10) days after written notice from Seller specifying the 

nature of the default or, if the default cannot be cured within thirty (30) days, failure 

within such time to commence and pursue curative action with reasonable diligence.  

 

20. Legal and Equitable Enforcement. The parties agree that all legal and equitable 

remedies shall be available to enforce the terms of this Agreement, including but not 

limited to specific performance, and the execution and recordation of the Deed, the Note, 

the Deed of Trust, the Lease, the Easement, the lot line adjustments described in Section 

2, and any further granting of easements or rights necessary to effectuate the same. 

 

21. Miscellaneous. 
 

a) Partial Invalidity.  If any term or provision of this Agreement or the application to 

any person or circumstance shall, to any extent, be invalid or unenforceable, the 

remainder of this Agreement, or the application of such term or provision to 

persons or circumstances other than those to which it is held invalid or 

unenforceable, shall not be affected thereby, and each such term and provision of 

this Agreement shall be valid and be enforced to the fullest extent permitted by 

law. 

 

b) Waivers.  No waiver of any breach of any covenant or provision contained herein 

shall be deemed a waiver of any preceding or succeeding breach thereof, or of any 

other covenant or provision herein contained.  No extension of time for 

performance of any obligation or act shall be deemed an extension of the time for 

performance of any other obligation or act. 

 

c) Survival.  The covenants, agreements, representations, and warranties made 

herein shall survive Closing and shall not merge into the Deed and the recordation 

of it in the official records, nor shall any such Deed be deemed to affect or impair 

the provisions and covenants of this Agreement, but shall be deemed made 

pursuant to this Agreement. 

 

d) Successors and Assigns.  This Agreement shall be binding on and shall inure to 

the benefit of the successors and assigns of the parties to it.  The Buyer may not 

assign this Agreement without prior written permission from Seller.  

 

e) Entire Agreement.  This Agreement (including any exhibits attached to it) are the 

final expression of, and contains the entire agreement between, the parties with 

respect to the subject matter hereof and supersedes all prior understandings with 

respect to it.  This Agreement may not be modified or terminated, nor may any 

obligations under it be waived, except by written instrument signed by the party to 

be charged or by its agent duly authorized in writing or as otherwise expressly 

permitted herein. 
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f) Time of Essence.  The Seller and Buyer hereby acknowledge and agree that time 

is strictly of the essence with respect to every term, condition, obligation, and 

provision of this Agreement. 

 

g) Dispute Resolution. All disputes arising under this Agreement shall first be 

mediated between the parties to seek a reasonable solution with the help of a 

mutually acceptable third party mediator. If the parties cannot agree to a mediator, 

or a resolution cannot be reached through such mediation, then at either party’s 

election, then the matter shall be resolved by arbitration conducted by the 

Arbitration Service of Portland, Inc. The parties will appoint a single arbitrator, 

and if the parties cannot agree on an arbitrator within twenty (20) days or such 

other time period as the parties may mutually agree to in writing, then the 

arbitrator will be appointed by a presiding judge of Clackamas County, Oregon, 

Circuit Court. The arbitrator must be a licensed Oregon lawyer experience in real 

property disputes. Notwithstanding the above, the Seller retains an exclusive right 

to enforce the conveyance of the Remainder Parcel in law or equity in the Circuit 

Court of Clackamas County without the requirement of arbitration.  

 

22. Governing Law.  The parties acknowledge that this Agreement has been negotiated and 

entered into in the state of Oregon.  The parties expressly agree that this Agreement shall 

be governed by and interpreted in accordance with the laws of the State of Oregon, 

without giving effect to the conflict of law provisions thereof. Any claim between Seller 

and Buyer that arises from or relates to this Agreement shall be brought and conducted 

solely and exclusively within the Circuit Court of Clackamas County for the State of 

Oregon; provided, however, if a claim must be brought in a federal forum, then it shall be 

brought and conducted solely and exclusively within the United States District Court for 

the District of Oregon.  In no event shall this section be construed as a waiver by the 

County of any form of defense or immunity, whether sovereign immunity, governmental 

immunity, immunity based on the Eleventh Amendment to the Constitution of the United 

States or otherwise, from any claim or from the jurisdiction of any court.  Buyer, by 

execution of this Agreement, hereby consents to the in personam jurisdiction of the courts 

referenced in this section. 

 

SELLER AND BUYER AGREE THAT THE PROPERTY SHALL BE SOLD, AND THAT 

BUYER SHALL ACCEPT POSSESSION OF THE PROPERTY ON THE CLOSING DATE, 

“AS IS, WHERE IS, WITH ALL FAULTS”, WITH NO RIGHT OF SET OFF OR 

REDUCTION IN THE PURCHASE PRICE EXCEPT AS SET FORTH IN THE NOTE, AND 

EXCEPT AS SET FORTH EXPLICITLY HEREIN SHALL BE WITHOUT 

REPRESENTATION OR WARRANTY OF ANY KIND OR NATURE WHATSOEVER BY 

SELLER, WHETHER EXPRESS, IMPLIED, STATUTORY, OR OTHERWISE, INCLUDING, 

WITHOUT LIMITATION, WARRANTY OF INCOME POTENTIAL, OPERATING 

EXPENSES, USES, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE, 

AND SELLER DOES HEREBY DISCLAIM AND RENOUNCE ANY SUCH 

REPRESENTATION OR WARRANTY. BY ENTERING INTO THIS AGREEMENT, BUYER 

REPRESENTS AND WARRANTS THAT AS OF CLOSING, BUYER SHALL HAVE 

SATISFIED ITSELF AS TO THE CONDITION OF THE PROPERTY AND ITS 

https://www.lawinsider.com/clause/property-sold-as-is
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SUITABILITY FOR THE DEVELOPMENT PURPOSES INTENDED BY BUYER. THE 

PROPERTY IS SOLD IN “AS IS” CONDITION, INCLUDING WITHOUT LIMITATION AS 

TO ANY HAZARDOUS MATERIALS CONTAMINATION OR REMEDIATION 

OBLIGATION. IN PURCHASING THE PROPERTY, BUYER IS RELYING SOLELY UPON 

ITS OWN INSPECTION AND INVESTIGATION OF THE PROPERTY, INCLUDING, 

WITHOUT LIMITATION, AS TO HAZARDOUS MATERIALS CONTAMINATION AND 

NOT UPON ANY REPRESENTATION, WARRANTY, STATEMENT, STUDY, REPORT, 

DESCRIPTION, GUIDELINE, OR OTHER INFORMATION OR MATERIALS MADE OR 

FURNISHED BY SELLER OR ANY OF ITS OFFICERS, EMPLOYEES, AGENTS, 

ATTORNEYS, OR REPRESENTATIVES, WHETHER WRITTEN OR ORAL, EXPRESS OR 

IMPLIED, OF ANY NATURE WHATSOEVER. BUYER ACKNOWLEDGES THAT 

NEITHER SELLER NOR ANY AGENT OF CITY HAS MADE ANY REPRESENTATIONS, 

WARRANTIES OR AGREEMENTS AS TO ANY MATTERS CONCERNING THE 

PROPERTY. ANY STATEMENT NOT EXPRESSLY CONTAINED IN THIS AGREEMENT 

SHALL NOT BIND SELLER, AND BUYER EXPRESSLY WAIVES ANY RIGHT OF 

RECISION AND/OR CLAIM FOR DAMAGES, AGAINST SELLER OR ITS AGENTS BY 

REASON OF ANY STATEMENT, REPRESENTATION, WARRANTY, AND/OR PROMISE 

NOT CONTAINED IN THIS AGREEMENT. BUYER’S AGREEMENT TO PURCHASE THE 

PROPERTY “AS IS” IS A MATERIAL INDUCEMENT TO SELLER TO AGREE TO SELL 

THE PROPERTY AT THE PURCHASE PRICE PROVIDED HEREIN. 

 

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE 

PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SUBJECT 

TO LAND USE LAWS AND REGULATIONS THAT, IN FARM OR FOREST ZONES, MAY 

NOT AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE AND THAT LIMIT 

LAWSUITS AGAINST FARMING OR FOREST PRACTICES, AS DEFINED IN ORS 30.930, 

IN ALL ZONES. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON 

TRANSFERRING FEE TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF 

ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, 

CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 TO 9 AND 17, CHAPTER 855, 

OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010. 

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING 

FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR 

COUNTY PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING 

TRANSFERRED IS A LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED IN 

ORS 92.010 OR 215.010, TO VERIFY THE APPROVED USES OF THE LOT OR PARCEL, 

TO VERIFY THE EXISTENCE OF FIRE PROTECTION FOR STRUCTURES AND TO 

INQUIRE ABOUT THE RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY, 

UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, 

CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 TO 9 AND 17, CHAPTER 855, 

OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010. 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the last date of 

signature specified below. 

 

SELLER: Water Environment Services   BUYER: SDG-2, LLC    
          

 

 

____________________________________ ___________________________________ 

         

 

Date: _______________________________ Date: ______________________________ 

 

 

Approved as to Form for Seller: 

 

 

_________________________ 

Amanda Keller 

Assistant County Counsel 

 

 

Attachments: 

 

Exhibit A – Legal Description 

Exhibit B – Remainder Parcel Legal Description  

Exhibit C – Form of Easement  

Exhibit D – Form of Bargain and Sale Deed 

Exhibit E – Form of Note 

Exhibit F – Form of Deed of Trust 

Exhibit G – Form of Lease  

Exhibit H – Prospective Purchaser Agreement   

Exhibit I – Form of Assignment of Prospective Purchaser Agreement  

Exhibit J – Assignment of Lease 
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Exhibit A 

Property Description 

 

[To be added] 
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Exhibit B 

Remainder Parcel – Map & Description 

 

[See attached]  
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Exhibit C 

Form of Easement  
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Exhibit D 

Form of Bargain and Sale Deed 
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Exhibit E 

Form of Note 

 

 

  



 

Page 22 – Agreement of Purchase and Sale – Blue Heron Lagoon Property  

 

Exhibit F 

Form of Deed of Trust 
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Exhibit G 

Form of Lease 
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Exhibit H 

Prospective Purchaser Agreement  
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Exhibit I 

Form of PPA Assignment 
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Exhibit J 

Assignment of Lease 

 

 



1725 N. Roosevelt Drive, Suite B – Seaside, OR 97138
503-738-3425 - info@sflands.com - www.sflands.com
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August 31, 2020

Rivianna Beach

That property, parts of which are located within Tracts 1, 5 through 9, and 13 through 15 of the
plat of Willamette & Tualatin Tracts recorded September 3, 1908 in Book 7, Page 29 of Clackamas
County Plat Records and also being Clackamas County Plat No. 198, said plat being referred to
henceforth as the W&T Tracts, located in the southeast one-quarter of the southeast one-quarter
of Section 35 and the southwest one-quarter of the southwest one-quarter of Section 36, both
within Township 2 South, Range 1 East of the Willamette Meridian and in the northwest one-
quarter of the northwest one-quarter of Section 1 and the northeast one-quarter of the northeast
one-quarter on Section 2, both within Township 3 South, Range 1 East of the Willamette Meridian,
and located in the City of West Linn, Clackamas County, Oregon, said property described
specifically as follows:

Beginning at the intersection of the southerly right-of-way line of the additional right-of-way
dedicated along 5th Avenue to the City of West Linn by Street Dedication recorded January 6,
1970 in Document No. 70-269, Clackamas County Deed Records and referred to therein as
Parcel IV, with the westerly right-of-way line of 5th Street as dedicated in said plat of W&T Tracts,
said intersection point also bearing North 54°43’16” East, a distance of 227.80 feet from the most
easterly, northeast corner of the Ambrose Fields Donation Land Claim No. 52, which is also the
most westerly, northwest corner of the Robert Moore Donation Land Claim No. 54, both within
said Township 3 South, Range 1 East;

Thence from said point of beginning, South 20°41’40” East, along said westerly right-of-way line
of 5th Street and the westerly end of the additional right -of-way dedication along 4th Avenue to
the City of West Linn in said Document No. 70-269 and referred to therein as Parcel I, a distance
of 455.00 feet to the southwest corner of said additional dedication;

Thence North 69°14’12” East, along the southerly right-of-way line of said additional dedication
along 4th Avenue, a distance of 448.32 feet to the westerly right-of-way line of the additional right
-of-way dedication along 4th Street to the City of West Linn in said Document No. 70-269 and
referred to therein as Parcel II;

Thence South 20°41’45” East, along the westerly right-of-way line of said additional dedication
along 4th Street, a distance of 519.07 feet to the southeasterly line of Tract 6 of said plat of W&T
Tracts;

Thence South 55°57’27” West, along the southeasterly line of said Tract 6, a distance of 398.43
feet to the most southerly corner thereof, said point being on the most easterly, northeast line of
said Ambrose Fields Donation Land Claim, which is also the southwest line of said Robert Moore
Donation Land Claim;

Thence South 36°16’32” East, along said Donation Land Claim line, a distance of 166 feet, more
or less, to the ordinary high water line of the northwesterly bank of the Willamette River;

Thence Southwesterly, along said ordinary high water line, a distance of 88 feet, more or less, to
the northwesterly line of that tract of land conveyed to the West Linn Paper Properties Company
by a Statutory Special Warranty Deed recorded April 4, 1997 in Document No. 97-024884, said
deed records and referred to as Parcel IV therein;
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Thence South 55°55’11” West, along the northwesterly line of said West Linn Paper Properties
Company tract, a distance of 18.5 feet, more or less, to said ordinary high water line;

Thence Southwesterly, along said ordinary high water line, a distance of 200 feet, more or less,
to the southwesterly line of that tract of land conveyed to Publishers’ Paper Co. by deed recorded
April 25, 1949 in Book 418, Page 408, said deed records, and referred to as Parcel V therein;

Thence North 37°11’42” West, along the southwesterly line of said Publishers’ Paper Co. tract, a
distance of 183 feet, more or less, to the most easterly corner of Tract 15 of said plat of W&T
Tracts;

Thence South 55°57’18” West, along the southeasterly line of said Tract 15, along the
southeasterly end to that right-of-way dedicated in the plat of W&T Tracts, now vacated in the
City of West Linn Ordinance No. 835 and recorded December 31, 1970 in Document No. 70-
28678, said deed records, and along the southeasterly line of that tract of land conveyed to
Publishers Paper Co. by Warranty Deed recorded December 31, 1970 in Document No. 70-
28677, said deed records, a distance of 714.95 feet to the northeasterly line of that right-of-way
of 7th Street as dedicated to the City of West Linn by a Street Dedication recorded December 31,
1970 in Document No. 70-28681, said deed records;

Thence North 33°34’53” West, along the northeasterly right-of-way line of said dedication in
Document No. 70-28681, a distance of 422.47 feet to a re-entrant corner in said right-of-way;

Thence North 54°49’07” East, along the southeasterly right-of-way line of said dedication in said
Document No. 70-28681, a distance of 158.08 feet to the most northerly, southeast corner thereof;

Thence North 20°41’29” West, along the most northerly, east right-of-way line of said Document
No. 70-28681 and along the easterly line of 7th Street as dedicated on said plat of W&T Tracts,
a distance of 61.97 feet to the most westerly, southwest corner of Tract 14 of said plat W&T
Tracts;

Thence North 54°49’07” East, along the most westerly, southeast line of said Tract 14, a distance
of 10.33 feet to the easterly right-of-way line of the additional right-of-way dedication along 7th
Street to the City of West Linn in said Document No. 70-269 and referred to therein as Parcel III;

Thence North 20°41’29” West, along the easterly right-of-way line of said additional dedication
along 7th Street, a distance of 339.79 feet to the southerly right-of-way line of 4th Avenue as
dedicated in said plat of W&T Tracts;

Thence North 69°14’12” East, along said southerly right-of-way line of 4th Avenue, a distance of
299.00 feet to the easterly end of the right-of-way of 4th Avenue as dedicated in said plat of W&T
Tracts;

Thence North 20°41’29” West, along the easterly end of said right-of-way of 4th Avenue, a
distance of 40.00 feet to the northerly right-of-way line of 4th Avenue as dedicated in said plat of
W&T Tracts;

Thence South 69°14’12” West, along said northerly right-of-way of 4th Avenue, a distance of
309.00 feet to the easterly right-of-way line of 7th Street as dedicated in said plat of W&T Tracts;

Thence North 20°41’29” West, along said easterly right-of-way line, a distance of 194.69 feet to
the southeasterly line of a strip of land conveyed to Portland General Electric Company by deed
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recorded November 3, 1930 in Book 209, Page 1, said deed records, and referred to as Parcel
90 therein;

Thence, North 46°52’03” East, along the southeast right-of-way line of said PGE tract, a distance
of 553.50 feet to the southerly right-of-way line of the additional right -of-way dedication along 5th
Avenue to the City of West Linn in said Document No. 70-269 and referred to therein as Parcel
IV;

Thence North 69°19’34” East, along the southerly right-of-way line of said additional dedication
along 5th Avenue, a distance of 365.02 feet to the point of beginning.

In Addition Thereto, beginning at the intersection of the southerly right-of-way line of 5th Avenue
as dedicated in said plat of W&T Tracts with the easterly right-of-way line of 5th Street as
dedicated in said plat, which is also the northwesterly corner of Tract 5 of said plat, said
intersecting point also bearing North 54°48’29” East, a distance of 269.03 feet from the most
easterly, northeast corner of the Ambrose Fields Donation Land Claim No. 52, which is also the
most westerly, northwest corner of the Robert Moore Donation Land Claim No. 54, both within
said Township 3 South, Range 1 East of the Willamette Meridian;

Thence from said point of beginning, North 69°19’34” East, along said southerly right-of-way line
of 5th Avenue, a distance of 362.50 feet to an angle point therein;

Thence North 73°54’30” East, along said southerly right-of-way line of 5th Avenue, a distance of
55.99 feet to the westerly right-of-way line of 4th Street as dedicated in said plat of W&T Tracts;

Thence South 20°41’45” East, along said westerly right-of-way line, a distance of 409.82 feet to
the northerly right-of-way line of 4th Avenue as dedicated in said plat of W&T Tracts;

Thence South 69°14’12” West, along said northerly right-of-way line, a distance of 418.32 feet to
the easterly right-of-way line of 5th Street as dedicated in said plat of W&T Tracts;

Thence North 20°41’40” West, along said easterly right-of-way line, a distance of 414.94 feet to
the point of beginning.

Also in Addition Thereto, beginning at the most easterly corner of Lot C of Tract 1 of said plat
of W&T Tracts, said point bearing South 36°16’32” East, along the most easterly, northeast line
of said Ambrose Fields Donation Land Claim No. 52, which is also the southwest line of said
Robert Moore Donation Land Claim No. 54, both within Township 3 South, Range 1 East of the
Willamette Meridian, a distance of 1046.62 feet and North 55°57’27” East, along the southeasterly
line of said plat of W&T Tracts, a distance of 664.49 feet from the most easterly, northeast corner
of said Ambrose Fields Donation Land Claim, which is also said most westerly, northwest corner
of the Robert Moore Donation Land Claim;

Thence from said point of beginning, South 55°57’27” West, along the southeasterly line of said
Lot C of  Tract 1, a distance of 137.59 feet to the most easterly corner of that tract of land conveyed
to Tri-City Service District by a Bargain and Sale Deed recorded June 27, 1990 in Document No.
90-30398, said deed records;

Thence North 20°41’45” West, along the easterly line of said Tri-City Service District tract, a
distance of 69.98 feet to the northeasterly corner thereof;
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Grantor:  I 
SDG-2, LLC I 
22870 Weatherhill Road I 

West Linn, OR 97068 I 
 I 
 I 
District:  I 
Water Environment Services I 
150 Beavercreek Road I 
Oregon City, OR 97045 I 
 I 
After recording, return to: I  

 Water Environment Services I 
 150 Beavercreek Road I 
 Oregon City, OR 97045 I 
  I 
Until a change is requested,  I Reserve this area for recording stamp 

all taxes shall be sent to:  I 
 No Change I  

  I 
  I 

 

PERMANENT SURFACE WATER,  

STORM DRAINAGE AND SANITARY SEWER EASEMENT 
 

For value received, SDG-2, LLC, a Delaware limited liability company (“Grantor”), hereby grant 

and convey to Water Environment Services, an intergovernmental entity formed pursuant to ORS 
Chapter 190 (“District”), a permanent non-exclusive easement and right to lay down, construct, 
reconstruct, own, control, replace, operate, inspect and perpetually maintain sewers, wastewater, storm 
drainage or surface water pipelines, outfall structures and associated pipelines, and all related facilities 
through, under and along the following described Grantor’s property (“Easement”) in the County of 
Clackamas and State of Oregon: 

 
See Exhibit “A” for the Easement legal description, attached hereto and incorporated herein. 

 
 It is understood and agreed that no building shall be erected upon the Easement premises 
without the written consent of the District.  Following construction, the District will restore the easement 
areas to original grade and stabilize the surface.  The District will restore, as near as practical, the 
landscaping and pavement that may exist or be placed within the Easement disturbed by construction, 
maintenance, repair, or replacement.  The District shall give reasonable notice to the landowner before 
activities in connection with surface water, storm drainage, or sanitary sewer facility are commenced and 
shall limit activities to those necessary to achieve the purpose of constructing, reconstructing, enlarging, 
replacing, repairing, inspecting or maintaining the facility. All costs related to the District’s activities, 
including but not limited to laying down, constructing, reconstructing, replacing, operating, inspecting and 
perpetually maintaining sewers, wastewater, storm drainage or surface water pipelines as permitted 
herein shall be paid by the District. 
 
 Grantor agrees to undertake no activity or other wise harm or impair the Easement area to 
prevent or impede the proper functioning of the District’s system. 
 
 This instrument does not grant or convey to the District any right or title to the surface of the soil 
along the route of said sewer except for the purpose of laying down, constructing, reconstructing, 
replacing, operating, inspecting and maintaining the same.   
 

 The true and actual consideration for this transfer is other good and valuable consideration, the 
receipt of which is hereby acknowledged by the Grantor. 

 The District shall keep the Easement free and clear of all liens which may arise out of laying 

down, constructing, reconstructing, replacing, operating, inspecting and perpetually maintaining 

sewers, wastewater, storm drainage or surface water pipelines. To the extent such liens are recorded 
against the Easement or any part thereof, the District shall cause such lien to be released and removed 
within ten (10) days of knowledge or being served notice of such filing and/or recording, either by 
satisfaction or by posting of a release bond in the amount required by statute.  

 Subject to the limitations in the Oregon Tort Claims Act and the Oregon Constitution, the District 
agrees to indemnify, defend, and hold the Grantor and its respective officers, directors, shareholders, 
partners, members, managers, employees, representatives, agents, successors and assigns harmless 
from and against any and all claims, actions, causes of action, demands, damages, costs, liabilities, 
losses, judgments, expenses or costs of any kind or nature whatsoever (specifically excluding Grantor’s 
attorney fees) by reason of property damage, death or injury to persons arising from or relating to any 
act, omission or negligence by the District, or its employees or agents, in, on, or around the Easement, 
except to the extent caused by the negligence or willful misconduct of the Grantor, or its employees, 
representatives, or agents.  

[Signature Page Follows] 



In witness whereof, the Grantor(s) above named, has here-unto set their hand(s) and seal(s) this 

________ day of _________________, 2020. 

 
 

 
             SEAL 
            (Legal Owner) 
 
             SEAL 
             (Legal Owner) 
STATE OF OREGON  )  

)  ss.   
County of Clackamas  )  
 

This record was acknowledged before me on (date) ___________by ________________ as 
the _____________ of ______________________. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 ___________________________________ 
 Notary Public for Oregon 
 

 My Commission Expires: _____________ 
 
      
 
          

Accepted by Grantee: 

Water Environment Services 
 
 
 
 
       
Chair 
 
___________________________________ 
Date 
 
 
___________________________________      

Recording Secretary 
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BARGAIN AND SALE DEED 

 

GRANTOR: 

Water Environment Services 

Development Services Building 

150 Beavercreek Road 

Oregon City, OR  97045 

 

GRANTEE: 

SDG-2, LLC 

22870 Weatherhill Rd. 

West Linn, Oregon 97068 

 

After Recording Return To:  

Water Environment Services 

150 Beavercreek Road 

Oregon City, OR  97045 

 

Until a Change is Requested, Tax Statements shall be sent to 

the following address: 

SDG-2, LLC 

Attn: Robert J. Schultz 

22870 Weatherhill Rd. 

West Linn, Oregon 97068 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
____________________________________ 

 

Agenda No: ____________________ 

and/or 

Board Order No: ________________ 

 

BARGAIN and SALE DEED 
 

KNOW ALL PERSONS BY THESE PRESENTS, that WATER ENVIRONMENT SERVICES, an 

intergovernmental entity formed pursuant to ORS Chapter 190 (“Grantor”), does hereby grant, bargain, 

sell and convey unto SDG-2, LLC, a Delaware limited liability company (“Grantee”), and to its 

successors and assigns, all of the following described real property, as is and where is, with the 

tenements, hereditaments and appurtenances (the "Property") situated in the County of Clackamas, State 

of Oregon, to wit: 

 

 See Exhibits A and B, attached hereto and incorporated herein. 

  Exhibit A: Legal description of the Property. 

  Exhibit B: Map illustrating the Property. 

  

Subject to the following:  

 

 See the “Order of Consent” attached hereto as Exhibit C and incorporated by reference.                                                                                                   

  

It is intended that the delivery of this Deed shall not effect a merger of the provisions of a Purchase and 

Sale Agreement, dated ___________, 2020 between the Grantor and Grantee, which terms are intended to 

continue after the delivery of this Deed. 

 

The true and actual consideration for this conveyance is $2,000,000.00, which is due and payable in 

accordance with the Promissory Note and Deed of Trust executed by the Grantor and Grantee on 

_______________, 2020.  

 

 

 

 

 

 



Page 2 of 2 
Bargain and Sale Deed – Water Environment Services 2020 

BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE 

TITLE SHOULD INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY, UNDER ORS 195.300, 

195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, 

SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, 

CHAPTER 8, OREGON LAWS 2010. THIS INSTRUMENT DOES NOT ALLOW USE OF THE 

PROPERTY DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE 

LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE 

PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE 

APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF 

LAND BEING TRANSFERRED IS A LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED 

IN ORS 92.010 OR 215.010, TO VERIFY THE APPROVED USES OF THE LOT OR PARCEL, TO 

DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR FOREST PRACTICES, AS 

DEFINED IN ORS 30.930, AND TO INQUIRE ABOUT THE RIGHTS OF NEIGHBORING 

PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 195.301 AND 195.305 TO 195.336 AND 

SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, SECTIONS 2 TO 9 AND 17, CHAPTER 

855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 8, OREGON LAWS 2010. 

 

 

 

IN WITNESS WHEREOF, Water Environment Services has caused this instrument to be executed by 

duly elected officers this ____ day of __________, 2020. 

 

 

 

 

 

GRANTOR: WATER ENVIRONMENT SERVICES 

 

 

 

      By:       

             

 

      Title: ___________________________________ 

 

 

 

STATE OF OREGON ) 

    )  ss. 

County of Clackamas  ) 

 

 

 On this ____ day of ___________, 2020 before me the undersigned, a notary public in and for 

such state, the foregoing instrument was acknowledged before me by _____________, as ____________, 

on behalf of Water Environment Services. 

 

 

 

             

       Notary Public for Oregon 

       My Commission Expires:____________ 
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PROMISSORY NOTE 
 

September 17, 2020 

 

This promissory note (“Note”) is entered into between SDG-2, LLC, a Delaware limited 

liability company (“Maker”), and Water Environment Services, an intergovernmental entity 

formed pursuant to ORS Chapter 190, located at 150 Beavercreek Road, Suite 430, Oregon City, 

Oregon 97045 (“Holder”), both collectively referred to as the “parties.” For value received, the 

Maker promises to pay to Holder the principal sum determined by Section 1 below, including 

interest, payable in the manner and on the terms set forth in this promissory note (“Note”): 

1. Obligation.  The Holder and Maker entered into a Purchase and Sale Agreement on 

September 17, 2020 for the conveyance of a 35-acre parcel located in West Linn, Oregon 

(“PSA”), known as the former Blue Heron Lagoon site (“Property”). In return for the Holder 

conveying the Property, the Maker agrees to pay the Holder the amounts specified in this Note. 

The base principal amount owed by Maker to Holder is Two Million Dollars ($2,000,000) (the 

“Base Principal”). The final principal amount to be paid by Maker will be determined by the date 

of the payment, as it may be adjusted as set forth below (“Final Principal”), but in no case shall 

be less than Five Hundred Thousand Dollars ($500,000) plus accrued interest, and not more than 

Five Million Dollars ($5,000,000) plus accrued interest.  

a) Adjustment for Completion of Environmental Cleanup. If full payment by the Maker 

on the Note occurs after either of the below conditions have been satisfied, then the 

Base Principal shall be adjusted as follows: 

i. If the reasonable hard and soft costs of the Environmental Cleanup and 

Road Access Construction (as such terms are defined in the PSA), 

including costs incurred by Maker’s affiliates, authorized representatives, 

or agents at market rates, are less than or equal to Eight Million Dollars 

($8,000,000), the Final Principal owed will be the Base Principal plus 

interest. 

ii. If the reasonable hard and soft costs of the Environmental Cleanup and 

Road Access Construction, including costs incurred by Maker’s affiliates, 

authorized representatives, or agents at market rates, are more than Eight 

Million Dollars ($8,000,000), then for every dollar above $8,000,000, the 

Base Principal shall be reduced by an equal amount (the “Reduction 

Amount”) not to exceed a reduction of One Million Five Hundred 

Thousand Dollars ($1,500,000), leaving the Final Principal no less than 
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Five Hundred Thousand ($500,000) plus accrued interest due to be paid 

by Maker to Holder if paid at such time.  

iii. Within thirty (30) days of completion of the Environmental Cleanup or 

Road Access Construction, Maker shall provide a request to Holder for 

the modification of the Base Principal based on the Reduction Amount. 

Maker’s request shall include a detailed breakdown of the hard and soft 

costs incurred by Maker in the course of completing the work, including 

supporting invoices, documentation and any other evidence reasonably 

necessary for Holder to verify the costs. Holder shall have the right to 

request additional information to determine the accuracy and validity of 

the Maker’s calculations of the Reduction Amount. Holder shall have 

sixty (60) days from the date of receipt of the completed information, 

including subsequent requests, to object to the proposed Reduction 

Amount. If Holder does not object or affirmatively agrees to the proposed 

Reduction Amount, the adjustment of the Base Principal will be deemed 

to occur on the date the Holder notifies the Maker in writing of its 

approval or the expiration of such sixty day period. If Holder objects to 

the proposed Reduction Amount, the matter shall be resolved as set forth 

in (iv) below.  

iv. The costs noted above for both the Environmental Cleanup and Road 

Access Construction are inclusive of all reasonable efforts to complete the 

activity, from design, planning, municipal requirements, architects, 

engineers, and other professional services required including other typical 

“soft costs” as well as all hard costs required to complete of the necessary 

activity of this section. If there is disagreement on the point, then the 

matter shall be resolved by arbitration conducted by the Arbitration 

Service of Portland, Inc. The parties will appoint a single arbitrator, and if 

the parties cannot agree on an arbitrator within twenty (20) days or such 

other time period as the parties may mutually agree to in writing, then the 

arbitrator will be appointed by a presiding judge of Clackamas County, 

Oregon, Circuit Court. The arbitrator must be a licensed Oregon lawyer 

experience in real property disputes. The arbitrator shall be empowered 

solely to determine the reasonable costs for the Environmental Cleanup 

and Road Access Construction, and shall issue a finding regarding the 

same that shall be binding on both parties, and will be used to adjust the 

Base Principal as applicable pursuant to this Section 1(a).   
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v. For the purposes of this Agreement, "Environmental Cleanup” shall have 

the same definition as provided in Section 3(a)(iv) of the PSA.  

vi. For the purposes of this Agreement, “Construction of the Access Road” 

shall have the same definition as provided in Section 3(a)(v) of the PSA. 

b) Adjustment for Rezoning of Property. If, prior to paying off the Note, both (i) 

Environmental Cleanup and Construction of the Access Road are completed, and (ii) 

a change in use and zoning to PUD or other similar up-zoning and/or the issuance of a 

Developers Agreement with the City of West Linn reasonably acceptable to Maker 

with all required governmental authorities and community groups approval to execute 

on the development plan proposed by Maker is entered into, then the amount due 

under the Note shall increase to Five Million Dollars ($5,000,000), which amount 

shall not be reduced based on the price adjustment described in Section 3(a) above, 

plus accrued interest without affecting the term of the Note thereby. 

c) Adjustment for Reconveyance. As required in the PSA, within thirty (30) days from 

the execution of this Note, the Maker shall submit an application for a lot line 

adjustment on the Property and then reconvey an approximately 2.2-acre parcel, 

identified in the PSA as the Remainder Parcel, back to the Holder for $1.00. Upon 

completion of the reconveyance of the Remainder Parcel, the sum of $1.00 will be 

deducted from the Final Principal amount due.  

2. Interest Rate. The Base Principal will bear interest from the date of this Note at a rate 

of one percent (1%) per annum (“Interest Rate”), until this Note is fully paid. Upon occurrence 

of one of the events in Section 1 above resulting in the adjustment of the purchase price under 

the PSA and principal amount owed under this Note, interest will continue to accrue on the Base 

Principal until the date of written approval by the Holder of the adjustment, and after such time, 

the interest will accrue at the Interest Rate on the adjusted principal amount. 

3. Payments. Maker shall pay the entire balance of Final Principal, determined by the 

terms of Section 1 above, which includes any accrued but unpaid interest owed, by October 1, 

2030, which is the maturity date of this Note (“Maturity Date”). The Maker shall have the option 

for one five-year extension of the Maturity Date for no additional consideration, which may be 

exercised by delivering to Holder a written notice no later than sixty (60) days prior to the initial 

Maturity Date of the Note. Holder and Maker agree that, except as the parties may otherwise 

agree from time-to-time, Maker has no other monthly, quarterly, semi-annual, or annual payment 

obligations to pay any amounts under this Note. 
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4. Prepayments. Maker has the right to prepay this Note, in whole or in part, at any time 

with no prepayment fees or penalties upon thirty (30) days written notice. Any adjustments 

pursuant to Section 1 that occur while the Note is outstanding, including after notice is given but 

before payment may be tendered, shall be effective. 

5. Default and Acceleration. Except as limited by Section 8 herein, Holder may declare 

the Maker in default in the event (a) that Maker defaults in the performance of, or compliance 

with, any of the terms and provisions of this Note, the PSA, or the Trust Deed given as security, 

after not less than 10 days’ written notice to Maker specifying with reasonable particularity the 

nonperformance or noncompliance and Maker’s failure to correct the default within that time 

period; (b) in the event Maker fails to satisfy any of its obligations in Section 1 related to the lot 

line adjustment, including failure to initiate the lot line adjustment within the required timeframe; 

(c) in the event of any sale, conveyance, contract for conveyance, transfer, assignment of all or 

any part of the Property or ownership interest in the Maker, either voluntarily, involuntarily, or 

by operation of law (“Transfer”), without the Holder’s prior written consent; or (d) in the event 

of the bankruptcy or insolvency of any party having liability on or under this Note, or any 

assignment for the benefit of creditors, or the commencement of an action for the appointment of 

a receiver for the properties of any such party or other action or proceedings under the federal 

bankruptcy laws that is not dismissed within seventy-five (75) days after the date of filing. Any 

forbearance or failure to exercise this right will not constitute a waiver of Holder’s right to 

exercise the right with respect to the default and any subsequent default.  

Should Maker default on the Note, the Property and all work product created by the 

Maker or its agents in its Environmental Cleanup and Construction of the Access Road efforts 

shall be the only security of the Note as it relates to secured claims made by Holder, including 

but not limited to, any studies, plans, or reports developed by the Maker or by third parties for 

the Maker. Any limitations on the security available for secured claims stated above are not 

applicable to unsecured claims made by Holder, specifically including all assets of the Maker. 

The Maker is prohibited from distributing cash or other assets to equity holders of the entity or 

their affiliates, made solely to prevent the Holder from recovering compensation due under the 

terms of the Note. Maker’s payment of reasonable expenses, including payments to Maker’s 

affiliates, authorized representatives, or agents at market rates, incurred and/or debt incurred in 

the planning, zoning, remediation, and/or development of the Property, are acceptable 

disbursements, including reasonable expenses or costs incurred by Maker or its affiliates that are 

done for the benefit of the Property, including Environmental Cleanup (as defined in Section 

3(a)(iv) of the PSA) and Construction of Access Road (as defined in Section 3(a)(v) of the PSA) 

efforts, development planning, professional services and other activities. 
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6. Default Interest Rate. In the event of a default, Holder will have the right, in addition 

to any other remedy set forth in this Note, to increase the interest rate set forth in this Note by an 

additional five percent (5%) per annum, until the default is cured or until the Note is paid in full. 

7. Late-Payment Charge.  Maker will pay to Holder a late charge (“Late Charge”) of 

five percent (5%) of the amount not received by Holder within ten (10) days after the Maturity 

Date, unless otherwise extended by the parties as authorized by Section 3 above or an agreement 

in writing signed by both parties. Any unpaid Late Charge will become part of the indebtedness 

due under this Note and will be added to any Final Principal due under the Note. Holder’s 

acceptance of any Late Charge will not be deemed a cure of any default under the Note and such 

acceptance will not constitute a waiver of any of Holder’s rights under the Note or the Trust 

Deed securing this Note. The Late Charge will be in addition to all other rights and remedies 

available to Holder on the occurrence of a default under the Note. Holder’s failure to collect the 

Late Charge will not constitute a waiver of Holder’s right to require payment of the Late Charge 

for past or future defaults. 

8. Subordination. Upon written request of Maker, Holder will agree to subordinate the 

Note to all Permitted Liens (defined below) without regard to subordination to any prior 

Permitted Liens. 

a) Permitted Liens Defined.  Permitted Liens are any tax liens, statutory obligations, 

and/or any construction lien, contractor liens, credit facility or construction mortgage, 

including but not limited to Maker’s remediation, cleanup, construction, 

development, and/or planning for the Property, in any combination or arrangement 

that shall not to exceed $10,000,000 or 85% of the completed appraised value of the 

Property, whichever is greater. Such Permitted Liens must be secured and may be in 

the form of a mortgage, deed of trust, deed to secure debt, grant, pledge, security 

interest, assignment, encumbrance, judgment, or lien, existing now or in the future, 

consensual or non-consensual, and the filing of or agreement to give any financing 

statement under the Uniform Commercial Code of any jurisdiction as related 

specifically to Maker’s ownership of the Property, and/or remediation and 

development of the Property upon the Property. 

b) Actions Required for Subordination.  On the reasonable written request of Maker 

after the Closing, Holder agrees to cooperate in taking all action and executing all 

documents and instruments necessary to consummate and give effect to 

subordination of the Note and Trust Deed. Holder agrees to execute such documents 

and instruments so delivered within fourteen (14) days. Except for costs incurred by 

Holder for review and analysis of any documents and instruments (e.g., attorney fees, 
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advisor fees, etc.), Maker agrees that Maker shall be solely responsible for the cost of 

preparing the documents and instruments necessary or desirable to consummate and 

give effect to such subordination. 

9. Security. This Note is secured by, among other things, a Trust Deed dated as of the 

date of this Note among Maker, as Grantor, to WFG Title Company, as Trustee, in favor of 

Holder, as Beneficiary (“Trust Deed”) encumbering the Trust Property. This Note evidences, and 

the Trust Deed and any of the other documents that provide that they secure this Note secure, the 

indebtedness described in this Note, any further loans or advances that may be made to or on 

behalf of Maker by Holder at any time or times hereafter under the Trust Deed, and any other 

amounts required to be paid by Maker under any of the Trust Documents that provide that they 

secure this Note; and any such loans, advances, or amounts will be added to the indebtedness 

evidenced by this Note, and will bear interest at the interest rate set forth in this Note. 

10. Costs of Enforcement. If Holder takes any action, judicial or otherwise, to enforce 

this Note, the Holder will be entitled to recover from Maker all expenses, except attorney’s fees, 

that Holder may reasonably incur in taking such action, including, but not limited to, costs and 

expenses provided by statute or otherwise, whether incurred in a suit or action or on appeal from 

a judgment or decree, in connection with any bankruptcy proceeding, or in connection with a 

nonjudicial action. Upon demand, Maker will reimburse the Holder for expenses so incurred, 

together with interest from the date of invoice to Maker until repaid at the rate specified in 

Section 2. 

11. Governing Law. This Note, and all rights, obligations, and disputes arising out of it, 

shall be governed and construed in accordance with the laws of the State of Oregon and the 

ordinances of Clackamas County without regard to principles of conflicts of law.  Any claim, 

action, or suit between Maker and Holder that arises out of or relates to the performance of this 

Note shall be brought and conducted solely and exclusively within the Circuit Court for 

Clackamas County, for the State of Oregon.  Provided, however, that if any such claim, action, or 

suit may be brought in a federal forum, it shall be brought and conducted solely and exclusively 

within the United States District Court for the District of Oregon. In no event shall this section be 

construed as a waiver by the Holder of any form of defense or immunity, whether sovereign 

immunity, governmental immunity, immunity based on the Eleventh Amendment to the 

Constitution of the United States or otherwise, from any claim or from the jurisdiction of any 

court. Maker, by execution of this Note, hereby consents to the personal jurisdiction of the courts 

referenced in this section. 
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12. Severability. If any provision or clause of this Note is construed by a court of 

competent jurisdiction to be void, invalid, or unenforceable, that construction will not affect 

other provisions of this Note that can be given effect without the void, invalid, or unenforceable 

provision, and to this end the provisions of this Note are declared to be severable. 

13. Waiver of Protest. Maker and each present or future maker, surety, endorser and 

signatory to this Note, in whatever capacity, waives presentment, demand, protest, notice of 

dishonor, and all suretyship defenses, and agrees that the Holder may exercise its rights under the 

Note in any order and at any time. Without notice to any such person (except for any notice to 

Maker specified in this Note and without the need to obtain further consent from any party), and 

without in any way diminishing the obligations of any person, Holder may (a) deal with any such 

person with reference to this Note by way of forbearance, extension, modification, compromise, 

or otherwise; (b) extend, release, surrender, exchange, compromise, discharge, or modify any 

right or obligation secured by or provided in this Note, the Trust Deed, or any other document 

securing this Note; and (c) take any other action that the Holder may deem reasonably 

appropriate to protect its interest in the collateral under the Trust Deed. 

14. Time Is of the Essence. Time is of the essence under this Note. 

15. Limitation of Interest. In no event will any payment of interest or any other sum 

payable under this Note exceed the maximum amount permitted by applicable law. If it is 

established that any payment(s) exceeding lawful limits have been received, the Holder will 

refund such excess or, at its option, credit the excess amount(s) to the Final Principal. Such 

payments will not affect the obligation to make other payments required under this Note that do 

not cause the lawful limits to be exceeded. 

16. Bankruptcy. Maker agrees that, notwithstanding ORS 73.0602 and ORS 73.0604, 

any payment under this Note that is avoided in a later bankruptcy proceeding or otherwise will 

not be deemed a payment, and Maker’s obligations under the Note will be reinstated or 

supplemented, or both, to the extent of any payment so avoided. In that event, Maker will not be 

discharged even if this Note has been canceled, renounced or surrendered. 

17. Waiver. The failure of Holder to enforce any provision of this Note shall not 

constitute a waiver by Holder of that or any other provision. 

18. Amendment. This Note may only be amended if such amendment is set forth in a 

writing executed by both parties to this Note. 

19. Assignment. Maker shall not assign or transfer any of its interest in this Note, by 

operation of law or otherwise, without obtaining prior written approval from Holder, which shall 
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be granted or denied in the Holder’s sole discretion and will not be unreasonably withheld. 

Holder shall not assign or transfer any of its interest in this Note without obtaining prior written 

approval from Maker, which shall be granted or denied in the Maker’s sole discretion and will 

not be unreasonably withheld. 

20. Legal and Equitable Enforcement of This Note. The parties agree that all legal and 

equitable remedies shall be available to enforce the terms of this Note, including but not limited 

to specific performance.  

21. No Third Party Beneficiaries. Maker and Holder are the only parties to this Note 

and are the only parties entitled to enforce its terms.  Nothing in this Note gives, is intended to 

give, or shall be construed to give or provide any benefit or right, whether directly, indirectly or 

otherwise, to third persons unless such third persons are individually identified by name herein 

and expressly described as intended beneficiaries of the terms of this Note. 

22. Successors in Interest. The provisions of this Note shall be binding upon and shall 

inure to the benefit of the parties hereto, and their respective authorized successors and assigns. 

23. Cumulative Remedies. All remedies under this Note are cumulative and not 

exclusive. Any election to pursue one remedy shall not preclude the exercise of any other 

remedy. No delay or omission in exercising any right or remedy shall impair the full exercise of 

that or any other right or remedy or constitute a waiver of the default. 

 

[Signatures Follow] 
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The undersigned caused this Note to be duly executed on the day and year first written 

above. 

  

  

 

 MAKER:      HOLDER:  

SDG-2, LLC     WATER ENVIRONMENT SERVICES 

 

__________________________  ___________________________ 

Authorized Signatory     Authorized Signatory  

 

__________________________  ___________________________ 

Title      Witness 

 

 

__________________________  ___________________________ 

Date      Date 
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AFTER RECORDING RETURN TO: 

Water Environment Services 

150 Beavercreek Road, Suite 430 

Oregon City, OR 97045 

 

STATUTORY NOTICE: 

The name and address of the entity holding 

a lien or other interest created by this 

instrument are set forth below, and the tax 

account number of the property subject to 

the lien or in which the interest is created is:  

Water Environment Services 

 

Legal Description – Exhibit “A” Attached 

 

 

T R U S T  D E E D ,  A S S I G N M E N T  O F  R E N T S ,  

S E C U R I T Y  A G R E E M E N T  A N D  F I X T U R E  F I L I N G   

 

 

THIS TRUST DEED, ASSIGNMENT OF RENTS, SECURITY AGREEMENT, AND FIXTURE FILING (this 

"Trust Deed") is made as of September ___, 2020 by SDG-2, LLC, a Delaware limited liability company 

("Grantor” or “Borrower")having its office at ____________, to _____________________(“Trustee" or 

“Title Company”), for the benefit of Water Environment Services, an intergovernmental entity formed 

pursuant to ORS Chapter 190, having its office at 150 Beavercreek Road, Suite 430, Oregon City, OR 97045 

("Beneficiary" or “District”). 

 

BORROWER COVENANTS AND AGREES AS FOLLOWS: 

 

 ARTICLE I 

 Particular Covenants and Warranties of Borrower 

 

1.01 Obligations Secured. This Trust Deed is intended to secure the following:  

1) Each agreement of Borrower contained herein;  

2) The payment of a certain Promissory Note (“Note”) dated September ___, 2020, in the base sum of 

TWO MILLION and NO/100 DOLLARS ($2,000,000.00), with the final sum to be repaid 

dictated by the terms of the Note entered into between the parties, and any renewals, modifications 

or extensions thereof. The obligation is evidenced by this Trust Deed and the Note, as they may be 

amended or supplemented from time to time, together referred to as the "Trust Documents."   

a. The Note is due and payable in full at the earliest of: (i) the Maturity Date of October 1, 

2030, except as otherwise provided in the Note; (ii) the date the property is sold; (iii) title is 

transferred validly under the Note; or (iv) the Borrower defaults on any of its obligations 

under the Trust Documents (see Article 5.01 below). 

 

In return for District’s performance of its obligations under this Trust Deed, Borrower has agreed to sign, 

deliver and record this Trust Deed. 

 

Except as otherwise limited by the Note, this Trust Deed secures the prompt payment of all indebtedness and 

other monetary obligations, including but not limited to principal and interest, and the prompt performance of 

all covenants and obligations of Borrower, under this Trust Deed and the other Trust Documents, whether such 

payment and performance is now due or becomes due in the future (the “Obligations").  Capitalized terms have 

the meaning set forth in the Note, except as otherwise defined in this Trust Deed. The purpose(s) of the 

transaction are set forth in the Note entered into between the parties. 
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1.02 Property. For good and valuable consideration, receipt of which is acknowledged, and for the purpose 

of securing the Obligations described in Section 1.01, Borrower irrevocably grants, bargains, sells, conveys, 

assigns, and transfers to Title Company in trust for the benefit and security of the District, with power of sale 

and right of entry and possession, all of Borrower's right, title, and interest in and to the real property located in 

Clackamas County, Oregon, described as: 

 

See Exhibit A attached hereto and incorporated herein, 

 

Together with all the tenements, hereditaments and appurtenances and all other rights thereunto belonging or in 

any way now or hereafter appertaining, and the rents, issues and profits thereof, (the “Property”); together with 

all rights, titles and interests of Grantor, now owned or hereafter acquired, in and to any and all buildings and 

other improvements of every nature now or hereafter located on the Property and all fixtures now or hereafter 

attached to or used in connection with the Property and all appurtenances and additions to and substitutions and 

replacements of them (the “Improvements”).  All of the above is sometimes referred to below as the "Trust 

Property." 

 

PROVIDED ALWAYS, that if all the Obligations (as defined in Section 1.01) shall be paid, performed, and 

satisfied in full, then the lien and estate granted by this Trust Deed shall be re-conveyed. Borrower warrants that 

at the time of execution of this document, it holds good and merchantable title to the Property, free and clear of 

all liens, encumbrances, reservations, restrictions, easements, and adverse claims except those of record or 

specifically listed in Exhibit B.  Borrower covenants that it shall forever defend District's and Title Company's 

rights under this Trust Deed against the adverse claims and demands of all persons. 

 

1.03 [Reserved] 

 

1.04 Further Assurances; Filing; Refiling; Etc. 
1) Borrower shall sign, acknowledge, and deliver, from time to time, such further instruments as District or 

Title Company may require to accomplish the purposes of this Trust Deed. 

2) Borrower, immediately upon the signing and delivery of this Trust Deed, and thereafter from time to 

time, shall cause this Trust Deed, any supplemental security agreement, mortgage, or deed of trust and 

each instrument of further assurance, to be recorded and re-recorded in such manner and in such places 

as may be required by any present or future law in order to perfect, and continue perfected, the lien and 

estate of this Trust Deed. 

3) Borrower shall pay all filing and recording fees, and all expenses incident to the signing, filing, 

recording, and acknowledgment of this Trust Deed; any security agreement, mortgage, or deed of trust 

supplemental hereto and any instrument of further assurance; and all federal, state, county, and 

municipal taxes, assessments and charges arising out of or in connection with the signing, delivery, 

filing, and recording of this Trust Deed, any supplemental security agreement, mortgage, or deed of trust 

and any instrument of further assurance. 

 

1.05 Compliance with Laws. Borrower represents, warrants, and covenants that: 

 

1) The Property has been or will be developed, and all improvements, if any, have been or will be 

constructed and maintained, in full compliance with all applicable laws, statutes, ordinances, 

regulations, and codes of all federal, state, and local governments (collectively "Laws"), and all 

covenants, conditions, easements, and restrictions affecting the Trust Property (collectively 

"Covenants"); and 

2) Borrower and its operations upon the Trust Property currently comply, and will comply in all material 

respects with all applicable Laws and Covenants. 

 

1.06 Definitions; Environmental Covenants; Warranties and Compliance 
1) For purposes of this section, "Environmental Law" means any federal, state, or local law, statute, 

ordinance, or regulation pertaining to Hazardous Substances, health, industrial hygiene, or 

environmental conditions, including without limitation the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980 ("CERCLA"), as amended, 42 USC §9601-9675, and the 

Resource Conservation and Recovery Act of 1976 ("RCRA"), as amended, 42 USC §6901-6992. 

2) For the purposes of this section, "Hazardous Substance" includes, without limitation, any material, 

substance, or waste that is or becomes regulated or that is or becomes classified as hazardous, 

dangerous, or toxic under any federal, state, or local statute, ordinance, rule, regulation, or law.  

3) Borrower will not use, generate, manufacture, produce, store, release, discharge, or dispose of on, under 

or about the Property or the Property's groundwater, or transport to or from the Property, any Hazardous 
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Substance and will not permit any other person to do so, except for such Hazardous Substances that may 

be used in the ordinary course of Borrower's business and in compliance with all Environmental Laws, 

including but not limited to those relating to licensure, notice, and record keeping. Notwithstanding the 

above, any action taken in compliance with the Order on Consent, generally known as the Prospective 

Purchaser Agreement, issued by the Oregon Department of Environmental Quality and assigned to the 

Borrower as a condition of the conveyance of the Property in the Purchase and Sale Agreement 

(“Consent Order”), shall not be considered a violation of this Section 1.06.  

4) Borrower will keep and maintain the Property in compliance with, and shall not cause or permit all or 

any portion of the Property, including groundwater, to be in violation of any Environmental Law or the 

Consent Order. 

5) Borrower shall give prompt written notice to District of: 

(a) Any proceeding, inquiry, or notice by or from any governmental authority with respect to any 

alleged violation of any Environmental Law or the presence of any Hazardous Substance on the 

Property or the migration of any Hazardous Substance from or to other premises; 

(b) All known claims made or threatened by any person against Borrower or with respect to the 

Property or Improvements relating to any loss or injury resulting from any Hazardous Substance or 

the violation of any Environmental Law; 

(c) The existence of any Hazardous Substance on or about all or any portion of the Property in 

violation of Environmental Law; or 

(d) Borrower's discovery of any occurrence or condition on any real property adjoining or in the 

vicinity of the Property that could in Borrower's judgment cause any restrictions on the ownership, 

occupancy, transferability, or use of the Property under any Environmental Law. 

6) Borrower shall promptly provide to District copies of all reports, documents, and notices provided to or 

received from any agency administering any Environmental Laws. District shall have the right to join 

and participate, in its own name if it so elects, in any legal proceeding or action initiated with respect to 

the Property or Improvements in connection with any Environmental Law and have its attorney fees in 

connection with such an action paid by Borrower, if District determines that such participation is 

reasonably necessary to protect its interest in the Trust Property. 

7) If, at any time, District has reason to believe that any release, discharge, or disposal of any Hazardous 

Substance affecting the Property or Improvements in violation of Environmental Law has occurred or is 

threatened and is not covered by the Consent Order, or if District has reason to believe that a violation of 

an Environmental Law has occurred or may occur with respect to the Property or Improvements that is 

not covered by the Consent Order, District may require Borrower to obtain or may itself obtain, at 

Borrower's expense, an environmental assessment of such condition or threatened condition by a 

qualified environmental consultant. Borrower shall promptly provide to District a complete copy of any 

environmental assessment obtained by Borrower. 

8) In the event that any investigation, site monitoring, containment, cleanup, removal, restoration, or other 

remedial work of any kind or nature, excluding any work conducted pursuant to the Consent Order (the 

"Remedial Work"), is required under any applicable Environmental Law, any judicial order, or by any 

governmental agency or person because of, or in connection with, the current or future presence, 

suspected presence, release or suspected release of a Hazardous Substance on, under, or about all or any 

portion of the Property, or the contamination (whether presently existing or occurring after the date of 

this Trust Deed) of the buildings, facilities, soil, groundwater, surface water, air, or other elements on or 

under any other property as a result of Hazardous Substances emanating from the Property, Borrower 

shall, within 30 days after written demand by District for Borrower's performance under this provision 

(or such shorter period of time as may be required under any applicable law, regulation, order, or 

agreement), commence and thereafter diligently prosecute to completion, all such Remedial Work. All 

costs and expenses of such Remedial Work shall be paid by Borrower including, without limitation, 

District's reasonable professional fees and costs incurred in connection with monitoring or review of the 

legal aspects of such Remedial Work. In the event Borrower shall fail to timely commence, or cause to 

be commenced, such Remedial Work, District may, but shall not be required to, cause such Remedial 

Work to be performed. In that event, all costs and expenses incurred in connection with the Remedial 

Work shall become part of the Obligations secured by this Trust Deed and shall bear interest at a rate of 

6.0% per annum compounded annually until paid. 

9) Borrower shall hold District, its elected officials, directors, officers, employees, agents, successors, and 

assigns, harmless from, indemnify them for, and defend them against any and all losses, damages, liens, 

costs, expenses, and liabilities directly or indirectly arising out of or attributable to any violation of any 

Environmental Law, any breach of Borrower's warranties in this Section 1.06, or the use, generation, 

manufacture, production, storage, release, threatened release, discharge, disposal, or presence of a 

Hazardous Substance on, under, or about the Property, including without limitation the costs of any 
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required repair, cleanup, containment, or detoxification of the Property, the preparation and 

implementation of any closure, remedial or other required plans, attorney fees and costs (including but 

not limited to those incurred in any proceeding and in any review or appeal), fees, penalties, and fines. 

10) All representations, warranties, and covenants in this Section 1.06 shall survive the satisfaction of the 

Obligations, the re-conveyance of the Trust Property, or the foreclosure of this Trust Deed by any 

means. 

 

1.07 Maintenance and Improvements. Borrower may remove, demolish, or materially alter the 

Improvements on the Property consistent with the development plans of Borrower and/or the Consent Order. 

However, once Improvements are added by the Borrower, Borrower shall maintain every portion of the 

Property and Improvements in good repair, working order, and condition. Borrower shall not commit, permit, or 

suffer any waste, strip, or deterioration of the Trust Property, reasonable wear and tear accepted. 

 

1.08 Liens.  Subject to subparagraph 1.09(2), Borrower shall pay when due all claims for labor, materials, or 

supplies that if unpaid might become a lien on all or any portion of the Trust Property. Subject to subparagraph 

1.09(2), Borrower shall not create, or suffer, or permit to be created, any mortgage, deed of trust, lien, security 

interest, charge, or encumbrance upon the Trust Property prior to, on a parity with, or subordinate to the lien of 

this Trust Deed, except as specifically provided in Exhibit B or otherwise authorized by the Trust Documents. 

Notwithstanding the above, the District will agree to subordinate the Note as provided by Section 8 of the Note. 

 

1.09 Impositions 
1) Borrower shall pay or cause to be paid, when due and before any fine, penalty, interest, or cost attaches, 

all taxes, assessments, fees, levies, and all other governmental and nongovernmental charges assessed or 

levied against any part of the Trust Property (the "Impositions"); provided, however, that if such 

Imposition may be paid in installments, Borrower may pay the same in installments, together with 

accrued interest on the unpaid balance, as the same become due, before any fine, penalty, or cost 

attaches. 

2) Borrower may, at its expense and after prior notice to District, contest by appropriate legal, 

administrative, or other proceedings conducted in good faith and with due diligence, the amount, 

validity, or application of any Imposition or lien on the Trust Property or any claim of any laborer, 

material man, supplier, or vendor or lien, and may withhold payment of the same pending completion of 

such proceedings if permitted by law, provided that (a) such proceedings shall suspend collection from 

the Trust Property; (b) no part of or interest in the Trust Property will be sold, forfeited, or lost if 

Borrower pays the amount or satisfies the condition being contested, and Borrower would have the 

opportunity to do so in the event of Borrower's failure to prevail in the contest; (c) neither District nor 

Title Company shall, by virtue of such permitted contest, be exposed to any risk of liability for which 

Borrower has not furnished additional security as provided in clause (d) below; and (d) Borrower shall 

have furnished to District cash, corporate surety bond, or other additional security in the amount 

determined by District with respect of the claim being contested or the loss or damage that may result 

from Borrower's failure to prevail in such contest in an amount sufficient to discharge the Imposition 

and all interest, costs, attorney fees, and other charges that may accrue in connection with the 

Imposition. Borrower shall promptly satisfy any final judgment. 

3) Borrower shall furnish to District, promptly upon request, satisfactory evidence of the payment of all 

Impositions. District is authorized to request and receive from the responsible governmental and non-

governmental personnel written statements with respect to the accrual and payment of all Impositions. 

 

1.10 Books and Records; Inspection of the Property. Borrower shall keep complete and accurate records 

and books of account with respect to the Trust Property and its operation in accordance with generally accepted 

accounting principles consistently applied. Borrower shall permit Title Company, District, and their authorized 

representatives to enter and inspect the Property and the Improvements, and to examine and make copies or 

extracts of the records and books of account of the Borrower with respect to the Property and the 

Improvements, all at such reasonable times as District or Title Company may choose. 

 

1.11 Rezoning. District acknowledges that Borrower may initiate rezoning of the Property necessary to 

accomplish the remediation and development of the Property, and affirmatively consents to such rezoning and 

redevelopment efforts. 

 

1.12 Insurance   

1) Property and Other Insurance. Borrower shall obtain and maintain in full force and effect during the 

term of this Trust Deed:  
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(a) Commercial general liability insurance, including liabilities assumed under contract, with limits, 

coverages, and risks insured acceptable to District, and in no event less than $2,000,000 per 

occurrence and $4,000,000 aggregate coverage; and  

(b) Upon redevelopment of the Property resulting in a change in nature and use, Borrower shall obtain 

and maintain all such other insurance coverages, which at the time are commonly carried for 

similar property, in such types and amounts as District may require. 

2) Insurance Companies and Policies.  Insurer must be authorized to do business in Oregon.  All insurance 

shall be written by a company or companies reasonably acceptable to District with a rating of A VIII or 

better as provided in Best's Rating Guide; shall contain a long form mortgagee clause in favor of District 

with loss proceeds under any policy payable to District, subject to the terms of this Trust Deed and the 

rights of any superior mortgagee or trust deed beneficiary or as provided in Section 6.10 below; shall 

require 30 days' prior written notice to District of cancellation or reduction in coverage; shall contain 

waivers of subrogation and endorsements that no act or negligence of Borrower or any occupant, and no 

occupancy or use of the Property for purposes more hazardous than permitted by the terms of the policy 

will affect the validity or enforceability of such insurance as against District; shall be in full force and 

effect on the date of this Trust Deed; and shall be accompanied by proof of premiums paid for the 

current policy year. District shall be named as additional insured on all liability policies. Borrower shall 

forward to District, upon request, certificates evidencing the coverages required under this Trust Deed 

and copies of all policies. 

3) Blanket Policy. If a blanket policy is issued, a certified copy of such policy shall be furnished together 

with a certificate indicating that the Trust Property and District are insured under such policy in the 

proper designated amount. 

4) Insurance Proceeds. All proceeds from any insurance on the Trust Property shall be used in accordance 

with the provisions of Section 1.14. 

 

1.13 Assignments of Policies upon Foreclosure. In the event of foreclosure of the lien of this Trust Deed or 

other transfer of title, or assignment of the Trust Property in whole or in part, all right, title, and interest of 

Borrower in and to all policies of insurance procured under Section 1.12 shall inure to the benefit of and pass to 

the successors in interest of Borrower or the purchaser or grantee of all or any part of the Trust Property. 

 

1.14 Casualty/Loss Restoration 
1) After the occurrence of any casualty to the Property, whether or not required to be insured against as 

provided in this Trust Deed, Borrower shall give prompt written notice of the casualty to District, 

specifically describing the nature and cause of such casualty and the extent of the damage or destruction 

to the Trust Property. District may make proof of loss if it is not made promptly and to District's 

satisfaction by Borrower. 

2) Subject to the rights of any superior mortgagee or trust deed beneficiary as provided in Section 6.10 

below, Borrower assigns to District all insurance proceeds that Borrower may be entitled to receive with 

respect to any casualty. All insurance proceeds shall be held by District as collateral to secure 

performance of the Obligations secured by this Trust Deed.  Provided that Borrower is not in default 

under this Trust Deed, District shall permit such amounts of the insurance proceeds to be used by 

Borrower for repair or restoration of the Improvements (subject to disbursement procedures established 

by District) if Borrower can demonstrate, to District's satisfaction, that subsequent to such repair or 

restoration, the Trust Property shall have a value of not less than 100% of the then-outstanding balance 

of the indebtedness secured by this Trust Deed. Any excess insurance proceeds shall be applied by 

District toward payment of all or part of the indebtedness secured by this Trust Deed in such order as 

District may determine. 

 

1.15 Actions to Protect Trust Property; Reserves 
1) If Borrower shall fail to obtain the insurance required by Section 1.12, make the payments required by 

Section 1.09 (other than payments that Borrower is contesting in accordance with Section 1.09(2)), or 

perform or observe any of its other covenants or agreements under this Trust Deed, District may, 

without obligation to do so, obtain or pay the same or take other action that it deems appropriate to 

remedy such failure; provided that District shall first give notice to Borrower of such failure and a 

reasonable opportunity to cure such failure. All sums, including reasonable attorney fees, so expended or 

expended to maintain the lien or estate of this Trust Deed or its priority, or to protect or enforce any of 

District's rights, or to recover any indebtedness secured by this Trust Deed, shall be a lien on the Trust 

Property, shall be secured by this Trust Deed, and shall be paid by Borrower upon demand, together 

with interest at the rate provided in the Note. No payment or other action by District under this section 

shall impair any other right or remedy available to District or constitute a waiver of any default. 
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2) If Borrower fails to promptly perform any of its obligations under Section 1.09 or 1.12 of this Trust 

Deed, District may require Borrower thereafter to pay and maintain with District reserves for payment of 

such obligations. In that event, Borrower shall pay to District each month a sum estimated by District to 

be sufficient to produce, at least 20 days before due, an amount equal to the Impositions and/or 

insurance premiums. If the sums so paid are insufficient to satisfy any Imposition or insurance premium 

when due, Borrower shall pay any deficiency to District upon demand. The reserves may be 

commingled with District's other funds, and District shall not be required to pay interest to Borrower on 

such reserves.  District shall not hold the reserve in trust for Borrower, and District shall not be the agent 

of Borrower for payment of the taxes and assessments required to be paid by Borrower. 

 

1.16 Insurance Warning. Unless Borrower provides District with evidence of the insurance coverage 

required by the Trust Documents, District may purchase insurance at Borrower's expense to protect District's 

interest. This insurance may, but need not, also protect Borrower's interest. If the Trust Property becomes 

damaged, the coverage District purchases may not pay any claim Borrower makes or any claim made against 

Borrower. Borrower may later cancel this coverage by providing evidence that Borrower has obtained property 

coverage elsewhere. 

 

Borrower is responsible for the cost of any insurance purchased by District. The cost of this insurance may be 

added to Borrower's balance owed. If the cost is added to Borrower's balance, the interest rate of 6.0% per 

annum compounded annually will apply to this added amount. The effective date of coverage may be the date 

Borrower's prior coverage lapsed or the date Borrower failed to provide proof of coverage. 

 

The coverage District purchases may be considerably more expensive than insurance Borrower can obtain on its 

own and may not satisfy any need for property damage coverage or any mandatory liability insurance 

requirements imposed by applicable law. 

 

1.17 Estoppel Certificates. Borrower, within five days of the request, shall furnish Title Company and 

District a written statement, duly acknowledged, of the amount of the Obligations secured by this Trust Deed 

and whether any offsets or defenses exist against such Obligations. If Borrower shall fail to furnish such a 

statement within the time allowed, District shall be authorized, as Borrower's attorney-in-fact, to sign and 

deliver such statement.  

 

1.18 Financial Information. Borrower shall furnish to District within 90 days after the end of each of 

Borrower's fiscal years a complete copy of Borrower's financial statement for such year, audited or reviewed by 

a certified public accountant (including balance sheet, income statement, and statement of changes in financial 

position). Borrower shall promptly furnish to District any and all such other financial information as District 

shall reasonably request from time to time. 

 

1.19 Prohibited Distributions.  The Borrower is prohibited from distributing cash or other assets to equity 

holders of the entity or their affiliates, made solely to prevent the District from recovering compensation due 

under the terms of the Note. The Borrower’s payment of reasonable expenses, including payments to Borrower 

affiliates, authorized representatives, or agents at market rates, incurred and/or debt incurred in the planning, 

zoning, remediation, and/or development of the Property, are acceptable disbursements, including reasonable 

expenses or costs incurred by the Borrower or its affiliates that are done for the benefit of the Property, 

including Environmental Cleanup (as defined in Section 3(a)(iv) of the PSA) and Construction of Access Road 

(as defined in Section 3(a)(v) of the PSA) efforts, development planning, professional services and other 

activities. 

 

 ARTICLE II 

 Condemnation 

2.01 Condemnation 
1) Should any part of or interest in the Trust Property be taken or damaged by reason of any public 

improvement, eminent domain, condemnation proceeding, or in any similar manner (a 

"Condemnation"), or should Borrower receive any notice or other information regarding such action, 

Borrower shall give immediate notice of such action to District. 

2) Subject to the rights of any superior mortgagee or trust deed beneficiary as provided in Section 6.10 

below, District shall be entitled to all compensation, awards, and other payments or relief 

("Condemnation Proceeds") up to the full amount of the Obligations, and shall be entitled, at its option, 

to commence, appear in, and prosecute any Condemnation proceeding in its own or Borrower's name 

and make any compromise or settlement in connection with such Condemnation. In the event the Trust 

Property is taken in its entirety by condemnation, all Obligations secured by this Trust Deed, at District's 

election, shall become immediately due and collectible. 
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3) All condemnation proceeds shall be held by District as collateral to secure performance of the 

Obligations secured by this Trust Deed.  Provided that Borrower is not in default under this Trust Deed, 

District shall permit such amounts of the condemnation proceeds to be used by Borrower for repair or 

restoration of the Improvements (subject to reasonable disbursement procedures established by District) 

if Borrower can demonstrate, to District's reasonable satisfaction, that subsequent to such repair or 

restoration, the Trust Property shall have a value of not less than 100% of the then-outstanding balance 

of the indebtedness secured by this Trust Deed.  Any excess condemnation proceeds shall be applied by 

District toward payment of all or part of the indebtedness secured by this Trust Deed in such order as 

District may determine. 

 

 ARTICLE III 

 Assignment of Leases, Rents, Issues, and Profits 

3.01 Assignment. Borrower assigns and transfers to District (1) all leases, subleases, licenses, rental 

contracts, and other agreements, whether now existing or hereafter arising, and relating to the occupancy or use 

of all or any portion of the Trust Property, including all modifications, extensions, and renewals thereof (the 

"Leases"), and (2) all rents, revenues, issues, profits, income, proceeds, and benefits derived from the Trust 

Property and the lease, rental, or license of all or any portion thereof, including but not limited to lease and 

security deposits (collectively, the "Rents"). Borrower certifies that the Rents have not been currently assigned 

to any third party.  This assignment is intended by Borrower and District to create a present and unconditional 

assignment to District subject only to the license set forth in Section 3.04 below. 

 

3.02 Rights of District. Subject to the provisions of Section 3.04 below giving Borrower a revocable, limited 

license, District shall have the right, power, and authority to: 

1) Notify any and all tenants, renters, licensees, and other obligors under any of the Leases that the same 

have been assigned to District and that all Rents are to be paid directly to District, whether or not 

District shall have foreclosed or commenced foreclosure proceedings against the Trust Property, and 

whether or not District has taken possession of the Trust Property; 

2) Discount, settle, compromise, release, or extend the time for payment of, any amounts owing under any 

of the Leases and any Rents, in whole or in part, on terms acceptable to District; 

3) Collect and enforce payment of Rents and all provisions of the Leases, and to prosecute any action or 

proceeding, in the name of Borrower or District, with respect to any and all Leases and Rents; and 

4) Exercise any and all other rights and remedies of the lessor in connection with any of the Leases and 

Rents. 

 

3.03 Application of Receipts. District shall have the right, power, and authority to use and apply any Rents 

received under this Trust Deed (1) for the payment of any and all costs and expenses incurred in connection 

with enforcing or defending the terms of this assignment or the rights of District, and in collecting any Rents, 

including internal personnel costs; and (2) for the operation and maintenance of the Trust Property and the 

payment of all costs and expenses in connection therewith, including but not limited to the payment of utilities, 

taxes, assessments, governmental charges, and insurance.  After the payment of all such costs and expenses and 

after District shall have set up such reserves as it shall deem necessary in its sole discretion for the proper 

management of the Trust Property, District shall apply all remaining Rents collected and received by it to the 

reduction of the Obligations in such order as District shall determine. The exercise or failure by District to 

exercise any of the rights or powers granted in this assignment shall not constitute a waiver of default by 

Borrower under this Trust Deed, the Note, or any of the other Trust Documents. 

 

3.04 License. District grants to Borrower a revocable license to collect and receive the Rents.  Such a license 

may be revoked by District, without further notice to Borrower, other than the notice required by Article 5.01, if 

Borrower defaults under Article III or any other term of the Trust Documents.  Unless and until a license is 

revoked, Borrower agrees to apply the proceeds of Rents to ownership obligations, taxes, assessments, 

governmental charges, insurance premiums, and other obligations associated with the Trust Property, and to 

maintenance of the Trust Property, before using Rent proceeds for any other purpose. 

Borrower agrees: 

1) To observe and perform all Lease obligations; 

2) To enforce, or secure the performance of, every obligation required of lessees and other parties under the 

Leases; 

3) To appear in and defend any action or proceeding arising out of, or connected with, the Leases or Rents, 

at Borrower's sole expense; and 

4) To obtain District’s prior written approval of the form and content of all future Leases. 
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Upon request of District, Borrower agrees: 

1) To collect Rents no earlier than 30 days in advance of the day when they are due; and 

2) Not to accept any payments under the Leases other than Rent, except for bona fide security deposits up 

to an amount equivalent to two months' rent. 

 

3.05 Limitation of District's Obligations. Notwithstanding the assignment provided for in this Article III, 

District shall not be obligated to perform or discharge, and District does not undertake to perform or discharge, 

any obligation or liability with respect to the Leases or the Rents.  This assignment shall not operate to place 

responsibility for the control, care, maintenance, or repair of the Trust Property upon District, or to make 

District responsible for any condition of the Property.  District shall be accountable to Borrower only for the 

sums actually collected and received by District pursuant to this assignment.  Borrower shall hold District fully 

harmless from, indemnify District for, and defend District against any and all claims, demands, liabilities, 

losses, damages, and expenses, including reasonable attorney fees, arising out of any of the Leases, with respect 

to any of the Rents, or in connection with any claim that may be asserted against District on account of this 

assignment or any obligation or undertaking alleged to arise therefrom, other than such claims resulting from 

the gross negligence or willful misconduct of District. 

 

3.06 Termination. The assignment provided for in this Article III shall continue in full force and effect until 

all the Obligations have been fully paid and satisfied. At such time, this assignment and the authority and 

powers herein granted by Borrower to District shall cease and terminate. 

 

3.07 Attorney-in-Fact. Borrower irrevocably constitutes and appoints District, and each of its officers and 

agents, as its true and lawful attorney-in-fact, with power of substitution, to undertake and sign any and all of 

the rights, powers, and authorities described in this Article III with the same force and effect as if undertaken or 

performed by Borrower, and Borrower ratifies and confirms any and all such actions that may be taken or 

omitted to be taken by District, its employees, agents, and attorneys. 

 

 ARTICLE IV 

 Security Agreement and Fixture Filing 
4.01 Security.  To secure the Obligations, Borrower grants to District a security interest in the following: (1) 

the Trust Property to the extent the same is not encumbered by this Trust Deed as a first priority real estate lien, 

subordinate only to those liens previously approved by the District; (2) all personal property that is used or will 

be used in the construction of any Improvements on the Trust Property; (3) all personal property that is now or 

will be placed on or in the Trust Property or Improvements; (4) all personal property that is derived from or 

used in connection with the use, occupancy, or enjoyment of the Trust Property; (5) all property defined in the 

Uniform Commercial Code as adopted in the state of Oregon, as accounts, equipment, fixtures, and general 

intangibles, to the extent the same are used at, or arise in connection with the ownership, maintenance, or 

operation of, the Trust Property; (6) all causes of action, claims, security deposits, advance rental payments, 

utility deposits, refunds of fees or deposits paid to any governmental authority, refunds of taxes, and refunds of 

insurance premiums relating to the Trust Property; and (7) all present and future attachments, accessions, 

amendments, replacements, additions, products, and proceeds of every nature of the foregoing. This Trust Deed 

shall constitute a security agreement and "fixture filing" under the Uniform Commercial Code Secured 

Transactions statutes of the State of Oregon.  The mailing address of Borrower and the address of District from 

which information may be obtained are set forth in the introductory paragraph of this Trust Deed. 

 

 ARTICLE V 

 Events of Default; Remedies 

5.01 Events of Default. Each of the following shall constitute an event of default under the Trust 

Documents; provided that the party declaring a default has first provided to the other party thirty (30) days’ 

written notice specifying the alleged default and giving such other party the opportunity to cure the alleged 

default during that 30-day period, or during such longer period as is agreed to. Any such written notice and 

opportunity to cure provided to the Borrower must be provided to Borrower at the address as provided herein.  

District agrees that any cure of any default made or tendered by Borrower shall be deemed to be a cure by 

Borrower and shall be accepted or rejected on the same basis as if made or tendered by Borrower.  

1) Nonpayment. Failure to pay any amount due under the Trust Documents, before the due date. 

2) Breach of Other Covenants. Material failure to perform or abide by any other condition of the Trust 

Documents.   

3) Misinformation. Falsity when made in any material respect of any representation, warranty, or 

information furnished in the Trust Documents.   

4) Other Default. The occurrence of any other event of default under the Trust Documents. 
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5) Cross-Defaults. Borrower's default, after expiration of any applicable notice and cure periods, under any 

other agreement or security instrument between Borrower and District, including, but not limited to, the 

Purchase and Sale Agreement executed on September __, 2020 (“PSA”) and the Note. 

6) Bankruptcy. The occurrence of any of the following with respect to Borrower or any guarantor of the 

Obligations: (a) appointment of a receiver, liquidator, or Title Company for any such party or any of its 

properties; (b) adjudication as a bankrupt or insolvent; (c) filing of any petition by or against any such 

party under any state or federal bankruptcy, reorganization, moratorium or insolvency law; (d) 

institution of any proceeding for dissolution or liquidation; (e) inability to pay debts when due; (f) any 

general assignment for the benefit of creditors; or (g) abandonment of the Trust Property. 

7) Transfer; Due-on-Sale. Any sale, conveyance, contract for conveyance, transfer, assignment, 

encumbrance, pledge, or grant of a security interest in all or any part of the Property, or any interest 

therein, either voluntarily, involuntarily, or by the operation of law (a "Transfer"), without District's 

prior written consent, shall constitute an event of default.  

 

5.02 Remedies in Case of Default. Subject to Borrower’s right to subordinate the Note, if an Event of 

Default shall occur, District or Title Company may exercise any one or more of the following rights and 

remedies in accordance with the provisions below, in addition to any other remedies that may be available by 

law, in equity, or otherwise: 

1) Acceleration. District may declare all or any portion of the Obligations immediately due and payable. 

2) Receiver. District may have a receiver appointed for the Trust Property. District shall be entitled to the 

appointment of a receiver as a matter of right whether or not the apparent value of the Trust Property 

exceeds the amount of the indebtedness secured by this Trust Deed. Employment by Title Company or 

District shall not disqualify a person from serving as receiver. Borrower consents to the appointment of 

a receiver at District's option and waives any and all defenses to such an appointment. 

3) Possession. District may, either through a receiver or as lender-in-possession, enter and take possession 

of all or any part of the Trust Property and use, operate, manage, and control the Trust Property as 

District shall deem appropriate in its sole discretion. Upon request after an Event of Default, Borrower 

shall peacefully relinquish possession and control of the Trust Property to District or any receiver 

appointed under this Trust Deed. 

4) Rents. District may revoke Borrower's right to collect the Rents and may, either itself or through a 

receiver, collect the same. District shall not be deemed to be in possession of the Property solely by 

reason of exercise of the rights contained in this subsection (4). If Rents are collected by District under 

this subsection, Borrower irrevocably appoints District as Borrower's attorney-in-fact, with power of 

substitution, to endorse instruments received in payment thereof in the name of Borrower and to 

negotiate such instruments and collect their proceeds. After payment of all Obligations, any remaining 

amounts shall be paid to Borrower and this power shall terminate. 

5) Power of Sale. District may direct Title Company, and Title Company shall be empowered, to foreclose 

the Property by advertisement and sale under applicable law. 

6) Foreclosure. District may judicially foreclose this Trust Deed and obtain a judgment foreclosing 

Borrower's interest in all or any part of the Property. 

7) Fixtures and Personal Property. With respect to any Improvements and other personal property subject 

to a security interest in favor of District, District may exercise any and all of the rights and remedies of a 

secured party under the Uniform Commercial Code. 

8) Abandonment. District may abandon all or any portion of the Trust Property by written notice to 

Borrower. District is under no obligation to foreclose on the Property and seek repayment from 

Borrower.  

 

5.03 Sale. In any sale under this Trust Deed or pursuant to any judgment, the Trust Property, to the extent 

permitted by law, may be sold as an entirety or in one or more parcels and in such order as District may elect, 

without regard to the right of Borrower, any person claiming under Borrower, or any guarantor or surety to the 

marshalling of assets.  The purchaser at any such sale shall take title to the Trust Property or the part thereof so 

sold, free and clear of the estate of Borrower, the purchaser being discharged from all liability to see to the 

application of the purchase money.  Any person, including District, its elected officials, officers, agents, and 

employees, may purchase at any such sale.  District and each of its officers are irrevocably appointed 

Borrower's attorney-in-fact, with power of substitution, to make all appropriate transfers and deliveries of the 

Trust Property or any portions thereof so sold and, for that purpose, District and its officers may sign all 

appropriate instruments of transfer.  Nevertheless, Borrower shall ratify and confirm, or cause to be ratified and 

confirmed, any such sale or sales by executing and delivering, or by causing to be signed and delivered, to 
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District or to such purchaser or purchasers all such instruments as may be advisable, in the judgment of District, 

for such purpose. 

 

5.04 Cumulative Remedies. All remedies under this Trust Deed are cumulative and not exclusive. Any 

election to pursue one remedy shall not preclude the exercise of any other remedy. An election by District to 

cure under Section 1.15 shall not constitute a waiver of the default or of any of the remedies provided in this 

Trust Deed. No delay or omission in exercising any right or remedy shall impair the full exercise of that or any 

other right or remedy or constitute a waiver of the default. 

 

5.05 Receiver or Trustee-in-Possession. Upon taking possession of all or any part of the Trust Property, 

Title Company, District, or a receiver may: 

1) Management. Use, operate, manage, control, and conduct business with the Trust Property and make 

expenditures for such purposes and for such maintenance and improvements as are deemed reasonably 

necessary. 

2) Rents and Revenues. Collect all rents, revenues, income, issues, and profits from the Trust Property and 

apply such sums to the reasonable expenses of use, operation, management, maintenance, and 

improvements. 

3) Construction. At its option, complete any construction in progress on the Property, and in that 

connection pay bills, borrow funds, employ contractors, and make any changes in plans and 

specifications as it deems appropriate. 

4) Additional Indebtedness. If the revenues produced by the Trust Property are insufficient to pay 

expenses, District, Title Company, or the receiver may borrow or advance such sums upon such terms as 

it deems reasonably necessary for the purposes stated in this section. All advances shall bear interest, 

unless otherwise provided, at the rate set forth in the Note, and repayment of such sums shall be secured 

by this Trust Deed. 

 

5.06 Application of Proceeds. All proceeds realized from the exercise of the rights and remedies under this 

Section 5 shall be applied as follows: 

1) Costs and Expenses. To pay all costs of exercising such rights and remedies, including the costs of 

maintaining and preserving the Trust Property, the costs and expenses of any receiver or lender-in-

possession, the costs of any sale, and the costs and expenses provided for in Section 6.07 below. 

2) Indebtedness. To pay all Obligations, in such order as District shall determine in its sole discretion. 

3) Surplus. The surplus, if any, remaining after satisfaction of all the Obligations shall be paid to the clerk 

of the court in the case of a judicial foreclosure proceeding, otherwise to the person or persons legally 

entitled to the surplus. 

 

5.07 Deficiency. No sale or other disposition of all or any part of the Trust Property pursuant to this Section 5 

shall be deemed to relieve Borrower of any of the Obligations, except to the extent that the proceeds are applied 

to the payment of such Obligations.  

 

5.08 Waiver of Stay, Extension, Moratorium, and Valuation Laws. To the fullest extent permitted by law, 

Borrower waives the benefit of any existing or future stay, extension, or moratorium law that may affect 

observance or performance of the provisions of this Trust Deed and any existing or future law providing for the 

valuation or appraisal of the Trust Property prior to any sale. 

 

 ARTICLE VI 

 General Provisions 

6.01 Time is of the Essence. Time is of the essence with respect to all covenants and obligations of Borrower 

under this Trust Deed. 

 

6.02 Re-conveyance by Title Company. At any time upon the request of District, payment of Title 

Company's fees, if any, and presentation of this Trust Deed, without affecting liability of any persons for the 

payment of the Obligations, Title Company may re-convey, without warranty, all or any part of the Trust 

Property.  The grantee in any re-conveyance may be described as the "person or persons legally entitled 

thereto," and the recitals therein of any facts shall be conclusive proof of the truthfulness thereof. 

 

6.03 Notice. Except as otherwise provided in this Trust Deed, all notices pertaining to this Trust Deed shall 

be in writing and may be delivered by hand, or mailed by first class, registered, or certified mail, return-receipt 

requested, postage prepaid, and addressed to the appropriate party at its address set forth at the outset of this 

Trust Deed.  Any party may change its address for such notices from time to time by notice to the other parties.  
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Notices given by mail in accordance with this paragraph shall be deemed to have been given upon the date of 

mailing; notices given by hand shall be deemed to have been given when actually received.  

 

6.04 Substitute Trustee. In the event of dissolution or resignation of Title Company, District may substitute 

one or more trustees to sign the trust created, and the new trustee(s) shall succeed to all the powers and duties of 

the prior trustee(s). 

 

6.05 Trust Deed Binding on Successors and Assigns. This Trust Deed shall be binding upon and inure to 

the benefit of the successors and assigns of Borrower, Title Company, and District. If the Trust Property or any 

portion thereof shall at any time be vested in any person other than Borrower, District shall have the right to 

deal with such successor regarding this Trust Deed, the Trust Property, and the Obligations in such manner as 

District deems appropriate in its sole discretion, without notice to or approval by Borrower and without 

impairing Borrower's liability for the Obligations. 

 

6.06 Indemnity. Borrower shall hold District and Title Company and their respective elected officials, 

directors, officers, employees and agents, harmless from and indemnify them for any and all claims, demands, 

damages, liabilities, and expenses, arising out of or in connection with Title Company's or District's interest 

under this Trust Deed, except Borrower shall not be liable for acts performed by District or Title Company in 

violation of applicable law or resulting from the gross negligence or willful misconduct of District or Title 

Company. 

 

6.07 No Attorney Fees. In the event any arbitration, action or proceeding, including any bankruptcy 

proceeding, is instituted to enforce any term of this Trust Deed, each party shall be responsible for its own 

attorneys’ fees and expenses. 

 

6.08 Applicable Law. The Trust Deed and the validity, interpretation, performance, and enforcement of the 

Trust Deed shall be governed by the laws of the state of Oregon without giving effect to the conflict of law 

provisions thereof. 

 

6.09 Captions. The captions to the sections and paragraphs of this Trust Deed are included only for the 

convenience of the parties and shall not have the effect of defining, diminishing, or enlarging the rights of the 

parties or affecting the construction or interpretation of any portion of this Trust Deed. 

 

6.10 Rights of Prior Mortgagee. In the event that all or any portion of the Trust Property is subject to a 

superior mortgage or trust deed specifically permitted under Exhibit B, the rights of District with respect to 

insurance and condemnation proceeds as provided in Sections 1.14 and 2.01, and all other rights granted under 

this Trust Deed that have also been granted to such a superior mortgagee or trust deed, shall be subject to the 

rights of the superior mortgagee or trust deed beneficiary.  Borrower authorizes all such superior mortgagees 

and beneficiaries, on satisfaction of the indebtedness secured by their mortgage or trust deed, to remit all 

remaining insurance or Condemnation proceeds and all other sums held by them to District to be applied in 

accordance with this Trust Deed. 

 

6.11 Person Defined. As used in this Trust Deed, the word “person” shall mean any natural person, 

partnership, trust, corporation, governmental entity, municipal partnership, or other legal entity of any nature. 

 

6.12 Severability. If any provision of this Trust Deed shall be held to be invalid, illegal, or unenforceable, 

such invalidity, illegality, or unenforceability shall not affect any other provisions of this Trust Deed, and such 

other provisions shall be construed as if the invalid, illegal, or unenforceable provision had never been 

contained in the Trust Deed. 

 

6.13 Entire Agreement. This Trust Deed and the other Trust Documents contain the entire agreement of the 

parties with respect to the Trust Property.  No prior agreement, statement, or promise made by any party to this 

Trust Deed that is not contained therein shall be binding or valid. 

 

6.14 Commercial Property. Borrower covenants and warrants that the Property and Improvements are used 

by Borrower exclusively for business and commercial purposes. Borrower also covenants and warrants that the 

Property and Improvements are not now, and at no time in the future will be, occupied as the principal residence 

of Borrower, Borrower's spouse, or Borrower's minor or dependent child. 

 

6.15 Standard for Discretion 
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 In the event this Trust Deed is silent on the standard for any consent, approval, determination, or similar 

discretionary action, the standard shall be sole and unfettered discretion of the District as opposed to any 

standard of good faith, fairness, or reasonableness. 

 

6.16 ORS 93.040 Warning. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON 

TRANSFERRING FEE TITLE SHOULD INQUIRE ABOUT THE PERSON'S RIGHTS, IF ANY, UNDER 

ORS 195.300, 195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON 

LAWS 2007, SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, 

CHAPTER 8, OREGON LAWS 2010. THIS INSTRUMENT DOES NOT ALLOW USE OF THE PROPERTY 

DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND 

REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING 

FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY 

PLANNING DEPARTMENT TO VERIFY THAT THE UNIT OF LAND BEING TRANSFERRED IS A 

LAWFULLY ESTABLISHED LOT OR PARCEL, AS DEFINED IN ORS 92. 010 OR 215.010, TO VERIFY 

THE APPROVED USES OF THE LOT OR PARCEL, TO DETERMINE ANY LIMITS ON LAWSUITS 

AGAINST FARMING OR FOREST PRACTICES, AS DEFINED IN ORS 30.930, AND TO INQUIRE 

ABOUT THE RIGHTS OF NEIGHBORING PROPERTY OWNERS, IF ANY, UNDER ORS 195.300, 

195.301 AND 195.305 TO 195.336 AND SECTIONS 5 TO 11, CHAPTER 424, OREGON LAWS 2007, 

SECTIONS 2 TO 9 AND 17, CHAPTER 855, OREGON LAWS 2009, AND SECTIONS 2 TO 7, CHAPTER 

8, OREGON LAWS 2010. 

 

 

 

Dated:  September___, 2020 

 

  

Grantor/Borrower: SDG-2, LLC 
 

By:  [title of authorized signatory] 

        

  

By:  ___________________________ 

[signature of authorized signatory] 

 

 

 

 

 

STATE OF OREGON           ) 

 

County of ____________________)  ss. 

 

 On _________________, 2020, before me personally appeared ________________________________, 

who being duly sworn, stated that they are the ____________________________________, and acknowledged 

the foregoing instrument to be the voluntary act and deed of the Borrower, signed by authority of Borrower. 

 

 

_________________________________________ 

      Notary Public for Oregon 

      My commission expires: __________________ 
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EXHIBIT A 

LEGAL DESCRIPTION 
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EXHIBIT B 

 

EXCEPTIONS TO CLEAR TITLE 

 

Other than those contained on record, the Property includes the following exceptions:  

1. The following exceptions contained on the record:  

a. [insert allowable exceptions] 

2. Lease granted by Borrower to District on XXXX, 2020 for use of 2.2 acre parcel.  

3. Easement granted by Borrower to District for pipeline access along river. 

4. Lease for renter currently residing on Property.  
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LEASE 

BETWEEN 

SDG-2, LLC and 

WATER ENVIRONMENT SERVICES 

  

EFFECTIVE DATE: September 17, 2020 (the “Effective Date”) 

  

This lease (“Lease”) is hereby entered into between SDG-2, LLC (“Landlord”), a 

Delaware limited liability company, and Water Environment Services (“Tenant”), an 

intergovernmental entity formed pursuant to ORS Chapter 190, collectively referred to as 

“parties” and individually as “party.”   

Recitals 

The parties entered into a Purchase and Sale agreement on September __, 2020 (“PSA”), 

where Tenant sold Landlord property, known as the Blue Heron Lagoon Site, located in West 

Linn, Oregon (“Property”), which such PSA is attached hereto as Exhibit C. An essential 

condition of the sale was for Landlord to perform a lot line adjustment and convey back to the 

Tenant an approximate 2.2 acre parcel reserved for municipal wastewater operations, defined 

below as the Premises. The parties are entering this Lease to ensure the Tenant’s access to and 

use of the Premises is uninterrupted during the time in which it takes the Landlord to perform the 

lot line adjustment and convey the Premises back to the Tenant.  

Terms 

Landlord and Tenant hereby agree as follows: 

1. Lease. Landlord hereby leases to Tenant, and Tenant hereby leases from Landlord, 

subject to the conditions and provisions herein contained, that certain 2.2 acres of real 

property situated in West Linn, Clackamas County, Oregon, and more specifically 

described in Exhibit A attached hereto and incorporated herein by this reference, together 

with any and all rights, privileges, easements, and appurtenances (collectively, the 

“Premises”), including any and all buildings, structures, parking areas, driveways, walks, 

and other improvements of any kind or nature located on the Premises from time to time 

(“Improvements”). The Premises, however, are subject to the encumbrances described on 

Exhibit B attached hereto (the “Permitted Encumbrances”). 

 

2. Improvements.  
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a. Tenant’s Rights. Tenant will have the right, at any time and from time to time during 

the term of this Lease, at its own cost and expense, to construct, reconstruct, 

demolish, remove, replace, remodel, or rebuild on any part or all of the Premises the 

Improvements as Tenant in Tenant’s sole discretion considers appropriate. Without 

limiting the foregoing, Tenant may demolish any Improvements existing on the 

Premises as of the date of this Lease. Construction of any Improvements will be 

undertaken in compliance with all applicable laws and requirements, and will be 

performed in a good and professional manner. 

b. Landlord’s Obligations. Landlord will cooperate with Tenant in all respects in 

connection with construction of the Improvements. Landlord will execute the 

applications and other instruments reasonably necessary for construction of the 

Improvements, but Landlord will not be required to pay any application fees or incur 

any other costs or liability in connection with the Improvements or the Premises 

beyond Landlord’s fees for any professional advice Landlord desires. Landlord will 

appear as a witness in any legal or administrative proceedings to the extent reason-

ably necessary to construct the Improvements. 

c. Cooperation with Government or Public Authority. If and when any governmental or 

any other public authority requires the execution and delivery of any instrument to 

evidence or consummate the dedication of any street adjoining the Premises, or if and 

when any governmental or any other public authority or any utility company requires 

the execution and delivery of any rights-of-way, easements, or grants in, over, or 

along any such streets or in, over, under, or through the Premises (except any that 

may run under the Improvements) for the purpose of providing water, gas, steam, 

electricity, telephone, storm and sanitary sewer, or any other necessary or desirable 

service or facility for the benefit of the Premises or the Improvements, then both 

parties, without cost to either party, will execute, acknowledge, and deliver any 

instrument or document that may be required. 

 

3. Term. The term (“Term”) of this Lease will commence on September __, 2020 

(“Commencement Date”) and end on the last day of the calendar month that is twenty 

(20) years following the Commencement Date, unless terminated earlier upon 

completion of Landlord’s obligation to perform a lot line adjustment and convey the 

Premises back to Tenant as required by the PSA (the “Reconveyance”). The 

Reconveyance shall automatically terminate this Lease. 
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a. Holding Over. Any holding over after the expiration of the Term will be 

construed to be a tenancy from month to month and will otherwise be on the 

terms and conditions of this Lease.  

 

4. Rent. Rent for the Premises will be $10.00 per year (the “Rent”), which Tenant and 

Landlord hereby acknowledge as sufficient. Landlord hereby acknowledges the receipt of 

the Rent for the entire Term. Tenant shall not receive a refund of the Rent, in whole or in 

part, based an early termination of the Term for any reason including, but not limited to, a 

Reconveyance. The Landlord acknowledges that this Lease is intended to ensure Tenant’s 

ongoing access to and use of the Premises prior to the Reconveyance. Consideration for 

entering into this Lease is Tenant’s agreement to convey the Property to Landlord 

pursuant to the PSA.   

 

5. Tenant’s Rights. Tenant will have the right to use the Premises for any lawful purpose. 

a. Prohibited Uses. Tenant will not use or occupy, or permit or suffer all or any part 

of the Premises or the Improvements to be used or occupied:  

i. for any unlawful or illegal business, use, or purpose;  

ii. for use of any Hazardous Substances (as defined herein) to be used, 

handled, stored, released, spilled, leaked or disposed on, under or form the 

Premises, except as otherwise agreed by the parties or upon written 

consent by the Landlord; 

iii. in any such that would be reasonably offensive to the Property, the 

Premises, or that would tend to create a nuisance or damage the reputation 

of the Property, provided that Landlord acknowledges and agrees that 

activities related to the conduct of Tenant’s business, including but not 

limited to surface and wastewater conveyance and treatment, shall not be 

deemed a nuisance or offensive; or 

iv. for any purpose or in any way in violation of any applicable laws, 

ordinances, orders, rules, regulations, codes, and requirements of all 

federal, state, and municipal governments, departments, commissions, 

boards, and officers, that now or hereafter apply to the Premises, the 

Improvements, any component hereof, or any activity thereon conducted. 

b. Hazardous Substances. “Hazardous Substances” means any hazardous, toxic, 

infectious, or radioactive substance, material, or waste that is or becomes 

regulated by any local, state, or federal governmental authority, including without 

limitation, any hazardous material, Hazardous Substance, ultra-hazardous 
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material, toxic waste, toxic substance, pollutant, radioactive material, petroleum 

product, gasoline, crude oil, or any other byproduct thereof, and PCB, as those 

and similar terms are commonly used or defined by Environmental Laws (as 

defined herein). 

 

c. Hazardous Laws.  “Environmental Laws” means all present or future federal, 

state, and local laws or regulations related to the protection of health, safety or the 

environment, or pertaining to the cleanup, removal or remediation of any 

Hazardous Substance, including the Resource Conservation and Recovery Act of 

1976 (RCRA) (42 USC § 6901 et seq.), the Comprehensive Environmental 

Response, Compensation, and Liability Act of 1980 (CERCLA) (42 USC § 9601 

et seq.), the Toxic Substances Control Act (15 USC § 2601 et seq.), the Federal 

Water Pollution Control Act (the Clean Water Act) (33 USC § 1251 et seq.), the 

Clean Air Act (42 USC § 7401 et seq.), amendments to the foregoing, and any 

rules and regulations promulgated thereunder. 

 

6. Condition of Leased Premises.  Tenant hereby accepts the Premises in its current “AS-

IS” condition and acknowledges that Landlord has not made any representations or 

warranties as to the fitness, design or condition of the Leased Premises, or material or 

workmanship therein, or the suitability of the Leased Premises for the Tenant’s use.  

Tenant has inspected the Premises and is satisfied with its condition.  Except for any 

injuries or damages that are caused directly by Landlord or Landlord’s agents, 

employees, and/or authorized representatives, Landlord shall not in any event whatsoever 

be liable for any injury or damage to any property or to any person happening on, in, or 

about the Premises or any injury or damage to the Premises or to any property, whether 

belonging to Tenant or to any other person, caused by any fire, breakage, leakage, defect, 

or bad condition in any part or portion of the Premises or from any kind of injury that 

may arise from any other cause whatsoever on the Leased Premises. 

 

7. Services. Landlord will not be required to provide any services, including but not limited 

to, repairs, maintenance, replacements, alterations, and/or improvements, to the Premises 

or Improvements except as expressly provided herein. Landlord will not be liable and 

responsible for any interruption of any utility or other kind of service provided by third 

parties except to the extent that Landlord causes the interruption and Landlord fails to 

avoid or cure the interruption as soon as reasonably possible after becoming aware of the 

interruption.  
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8. Repairs and Maintenance. Throughout the Term, Tenant will have no obligation to 

repair or maintain the Premises or any Improvements, except to the extent necessary to 

comply with applicable state, federal or local laws. Landlord assigns to Tenant, without 

recourse, such rights, if any, Landlord may have against any parties causing damage to 

the Premises or the Improvements to sue for and recover amounts expended by Tenant as 

a result of the damage. 

 

9. Taxes and Assessments. Until the lease expires or is terminated, Tenant shall be 

responsible for payment of any and all taxes, service payments in lieu of taxes, general or 

special assessments, excise taxes, transit charges, utility assessments, and any and all 

charges, levies, fees, costs, or charges, general or special, ordinary or extraordinary, of 

any kind that are levied or imposed by any laws, rules, or regulations of any federal, state, 

or local authority on the Premises or the Improvements, or based on or otherwise in 

connection with the use, occupancy, or operations of the Premises or Improvements. 

Tenant must pay before delinquency all taxes assessed against and levied on 

Improvements, fixtures, furnishings, equipment, and all other personal property of Tenant 

contained in the Premises, and when possible Tenant must cause said improvements, 

fixtures, furnishings, equipment, and other personal property to be assessed and billed 

separately from the Premises. Landlord acknowledges and accepts that Tenant, as a 

public entity utilizing the land for a public purpose, is not required to pay any of the 

foregoing and that Landlord shall cooperate in documenting the same with all relevant 

authorities. 

 

10. Insurance. During the Term, Landlord will have no obligation whatsoever to maintain 

property insurance of any kind on the Improvements or any personal property located on 

the Premises. Tenant, at its expense, will maintain at all times during the Term of this 

Lease insurance sufficient to cover Tenant’s obligations under this Lease including but 

not limited to property insurance on the Improvements and general liability insurance on 

the Premises with landlord as a named insured. Tenant will furnish proof of the insurance 

to Landlord on reasonable request from time to time.  

 

11. Tenant Indemnification. Except to the extent arising from the negligence or misconduct 

of Landlord or any of Landlord’s agents, and subject to the limits of the Oregon 

Constitution and the Oregon Tort Claims Act, Tenant will indemnify and agrees to 

defend and hold Landlord harmless for, from, and against any and all liability, costs, 
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damages, causes of action, claims, judgments, or appeals arising from any bodily injury 

to or death of any person or persons, or any damage to any property as a result of or any 

liability arising from the use, maintenance, repair, occupation, operation, or control of the 

Premises and Improvements by Tenant or its agent or any assignee of the obligations of 

Tenant under this Lease to the extent arising from any negligence or fault of Tenant or its 

agents or assignees.  

 

12. Landlord Indemnification. Except to the extent arising from the negligence or 

misconduct of Tenant or any of Tenant’s agents, Landlord will indemnify and agrees to 

defend and hold Tenant harmless for, from, and against any and all liability, costs, 

damages, causes of action, claims, judgments, or appeals arising from any bodily injury 

to or death of any person or persons or any damage to any property as a result of the use, 

maintenance, repair, occupation, operation, or control of the Premises and Improvements 

by Landlord or its agent or any assignee of the obligations of Landlord under this Lease 

to the extent arising from any negligence or fault of Landlord or its agents or assignees. 

 

13. Assignment and Subleasing. There will be no restriction on Tenant’s right to sell, 

assign, or in any manner transfer this Lease or any interest in this Lease or the estate of 

Tenant to rent, sublet, sublease, or underlet the Premises or the Improvements, subject to 

any applicable conditions set forth elsewhere in this section. Tenant will have the right to 

sublet portions of the Premises or of the Improvements at any time and from time to time, 

but only for a term or terms that will expire before the expiration of the Term. Prior to 

any assignment, or sublet to a third party, Tenant shall provide Landlord with written 

notice. Such written notice shall include the name of the third party assignee, or 

sublessee, and a copy of such document effecting the assignment, or sublet. 

 

14. Subordination, Attornment, and Nondisturbance. This Lease will at all times be 

subject and subordinate to any mortgage or deed of trust (an “Encumbrance”) now 

existing or hereafter placed on the Premises or the Improvements, or any portion thereof 

and to any and all modifications, renewals, or extensions of an Encumbrance. If the 

Premises and Improvements are sold or transferred in connection with the judicial or 

nonjudicial foreclosure of any Encumbrance, or by deed in lieu of foreclosure, Tenant 

will attorn to the purchaser as landlord, and any such successor landlord will recognize 

this Lease and will not disturb the quiet enjoyment and possession of the Premises and 

Improvements by the Tenant under this Lease as long as Tenant is not in default of the 

Lease. Any such successor in interest shall be obligated to complete the lot line 



Page 7 of 14 
 

adjustment and reconvey the Property to Tenant as set forth in the PSA and Section 18 

below. 

 

15. Intentionally omitted.  

 

16. Sale by Landlord. If the original Landlord under this Lease, or any successor owner of 

the Premises, sells or conveys the same, and the new owner assumes the obligations of 

Landlord under this Lease, all liabilities and obligations on the part of the original 

Landlord or the successor owner under this Lease accruing thereafter will terminate, and 

thereupon all such liabilities and obligations will be binding on the new owner, including 

the obligation to convey the premises to Tenant for $1.00 as further described in the PSA 

and Section 18 below. Tenant agrees to attorn to the new owner consistent with the terms 

and conditions of this document and related documents. 

 

17. Quiet Enjoyment. Landlord warrants that Landlord is the owner of the Premises and has 

the right to lease the Premises to Tenant. As long as Tenant is not in default under this 

Lease, Landlord will defend Tenant’s right of quiet enjoyment from the lawful claims of 

all persons claiming by or through Landlord during the Term, subject only to the 

Permitted Encumbrances, exceptions, reservations, and conditions set forth in this Lease. 

 

18. Conveyance of Premises. Tenant and Landlord agreed in the PSA that Landlord will 

convey the Premises to Tenant after performing a lot line adjustment on the Property. 

Landlord agrees that it will not convey or transfer the Premises to any entity or person 

other than Tenant without Tenant’s prior written approval. Upon conveyance of the 

Premises to Tenant, this Lease will terminate.  

 

19. Condemnation.  If the Premises or any interest therein is taken as a result of the exercise 

of the right of eminent domain or under threat thereof (a “Taking”), this Lease will 

terminate with regard to the portion that is taken. Any condemnation award relating to the 

Premises will be the property of Tenant. Except as otherwise agreed upon by the parties 

in writing, Landlord shall not be entitled to any proceeds of any such award. 

 

20. Damage or Destruction.  If the Premises are partially or wholly destroyed or damaged, 

then Tenant shall remain fully responsible for any and all costs related to repairing, 

maintaining, developing, re-constructing the Improvements, or otherwise cleaning up the 
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Premises. Tenant shall have no obligation to pursue any repairs, maintenance, 

development, or reconstruction, but may do so at its sole discretion.   

 

21. General Terms.  

a. Force Majeure. If the performance by either of the parties of their respective 

obligations under this Lease is delayed or prevented in whole or in part by any 

applicable law or regulation (and not attributable to an act or omission of the 

party), or by any acts of God, fire or other casualty, floods, storms, explosions, 

accidents, epidemics or pandemics, war, civil disorders, strikes or other labor 

difficulties, shortage or failure of supply of materials, labor, fuel, power, 

equipment, supplies, or transportation, or by any other cause not reasonably 

within the party’s control, whether or not specifically mentioned, the party will be 

excused, discharged, and released of performance to the extent the performance or 

obligation is so limited or prevented by the occurrence without liability of any 

kind.  

b. Authority. Tenant and Landlord each warrant and represent to the other that the 

person or persons signing this Lease on their behalf has or have authority to enter 

into this Lease and to bind Tenant and Landlord, respectively, to the terms, 

covenants, and conditions contained in this Lease. 

c. Notice. All notices required by this Lease must be in writing addressed to the 

party to whom the notice is directed at the address of that party set forth below the 

signatures on this Lease. Any such notice will be deemed to have been given for 

all purposes on receipt when personally delivered; one day after being sent when 

sent by recognized overnight courier service; or three days after deposit in the 

United States mail, postage prepaid, registered or certified mail. Any party may 

designate a different mailing address or a different person for all future notices by 

notice given in accordance with this section. 

d. Non-Exclusive Rights and Remedies. Except as otherwise expressly provided 

herein, the rights and remedies expressly afforded under the provisions of this 

Lease shall not be deemed exclusive, and shall be in addition to and cumulative 

with any and all rights and remedies otherwise available at law or in equity.  The 

exercise by either party of any one or more of such remedies shall not preclude 

the exercise by it, at the same or different times, of any other remedies for the 

same default or breach, or for any other default or breach, by the other party. 
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e. No Attorney Fees. In the event any arbitration, action or proceeding, including 

any bankruptcy proceeding, is instituted to enforce any term of this Lease, each 

party shall be responsible for its own attorneys’ fees and expenses. 

f. Amendment. No amendment or modification of this Lease will be valid unless it 

is in writing and is signed by all of the parties. 

g. Integration. This Lease is the entire agreement of the parties. There are no 

promises, terms, conditions, or obligations other than those contained in this 

Lease. This Lease supersedes all prior communications, representations, and 

agreements, oral or written, of the parties. 

h. Interpretation. The section headings are for the convenience of the reader only 

and are not intended to act as a limitation on the scope or meaning of the sections 

themselves. This Lease will not be construed against the drafting party. 

i. Severability. If any provision of this Lease is found to be unconstitutional, illegal 

or unenforceable, this Lease nevertheless shall remain in full force and effect and 

the offending provision shall be stricken.  The Court or other authorized body 

finding such provision unconstitutional, illegal or unenforceable shall construe 

this Lease without such provision to give effect to the maximum extent possible 

the intentions of the parties. 

j. Waiver. Waiver by any party of strict performance of any provision of this Lease 

will not be a waiver of or prejudice any party’s right to require strict performance 

of the same provision in the future or of any other provision. 

k. Binding Effect. Subject to restrictions in this Lease on assignment, this Lease will 

be binding on and inure to the benefit of the successors and assigns of the parties. 

l. Governing Law. This Lease, and all rights, obligations, and disputes arising out of 

it will be governed by and construed in accordance with the laws of the State of 

Oregon without giving effect to the conflict of law provisions thereof.  Any claim 

between Landlord and Tenant that arises from or relates to this Lease shall be 

brought and conducted solely and exclusively within the Circuit Court of 

Clackamas County for the State of Oregon; provided, however, if a claim must be 

brought in a federal forum, then it shall be brought and conducted solely and 

exclusively within the United States District Court for the District of Oregon.  In 

no event shall this section be construed as a waiver by the Tenant of any form of 

defense or immunity, whether sovereign immunity, governmental immunity, 
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immunity based on the Eleventh Amendment to the Constitution of the United 

States or otherwise, from any claim or from the jurisdiction of any court.  

Landlord, by execution of this Lease, hereby consents to the in personam 

jurisdiction of the courts referenced in this section. 

m. Counterparts. This Lease may be executed in multiple counterparts, each of which 

will constitute one agreement, even though all parties do not sign the same 

counterpart. 

n. Time Essence. Time is of the essence in the performance of this Lease. 

o. Recordation of Lease. Tenant may elect that a copy of this Lease or a 

memorandum, executed and acknowledged by both parties, be recorded in the 

public records of Clackamas County, Oregon.  

p. Exhibits and Recitals. The recitals to this Lease and any exhibits referred to in this 

Lease are incorporated by reference in this lease as if fully set forth in this Lease. 

 

[Signatures Follow] 
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 IN WITNESS WHEREOF, Landlord and Tenant have executed this LEASE to be 

effective as of the Effective Date. 

 

Landlord 

SDG-2, LLC 

/s/__________________________ 

By: ________________________ 

Name: ______________________ 

Title: _______________________ 

Address: ____________________ 

____________________________ 

Date: _________________, 20___ 

Tenant 

Water Environment Services 

/s/__________________________ 

By: ________________________ 

Name: ______________________ 

Title: _______________________ 

Address: ____________________ 

____________________________ 

Date: _________________, 20___ 
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EXHIBIT A 

[Description of Premises] 
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EXHIBIT B 

[Permitted Encumbrances] 
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EXHIBIT C 

[PSA] 
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ASSIGNMENT AGREEMENT 

 THIS ASSIGNMENT AGREEMENT (“Assignment”) is dated September 17, 2020, and entered 
into by and between the Water Environment Services, a municipal partnership entity formed 
pursuant to ORS Chapter 190 (“Assignor”), and SDG-2, LLC, a Delaware limited liability 
company, (“Assignee”), with reference to the following: 
 

RECITALS: 
 

A. In July 2012, Clackamas County Service District No. 1 (“CCSD1”) and the 
Tri-City Service District (“TCSD”) entered into a Prospective Purchaser 
Agreement (“Agreement”) with the State of Oregon, by and through its 
Department of Environmental Quality (“DEQ”), related to the purchase of 
the Blue Heron west site, a 39 acre site located at 1317 Willamette Falls 
Drive, West Linn, Clackamas County, Oregon, in Sections 1, 2, and 3, 
Township 3S, Range 1E of the Willamette Meridian (“Property”); 

B. The Agreement requires CCSD1 and TCSD to perform certain 
remediation obligations in return for protection from potential 
environmental liabilities existing on the Property prior to its purchase by 
Assignor, as provided by ORS Chapters 465.260 and 465.327;   

C. On July 1, 2017, TCSD transferred its share of the ownership of the 
Property and any rights and obligations under the Agreement to Assignor, 
as evidenced by the assignment agreement attached hereto as Exhibit B;  

D. As of July 1, 2018, CCSD1 transferred its ownership interest in the 
Property and any rights and obligations under the Agreement to Assignor, 
as evidenced by the assignment agreement attached hereto as Exhibit C;  

E. The Assignor now intends to transfer its ownership interest in the 
Property to the Assignee, with the intent that all rights and obligations 
held by Assignor under the Agreement would be specifically assumed by 
Assignee and continued unchanged by the transfer of the Property, and 
desires to assign all of its responsibility under the Agreement to Assignee; 

F. The parties hereby agree to transfer all rights and obligations from 
Assignor to Assignee under the Agreement as of October 1, 2020.  

AGREEMENT: 

NOW, THEREFORE, for value, the receipt and sufficiency of which are hereby 
acknowledged, the parties agree as follows: 

1. Assignment. Assignor hereby assigns, transfers and sets over unto Assignee all of 
Assignor’s right, title, interest and obligation in and to the Agreement, a copy of which is 
attached hereto as Exhibit “A” and incorporated by reference, binding Assignee as of 
September 17, 2020 (“Effective Date”). 

2. Assumption. Assignee hereby accepts such assignment and assumes and agrees to 
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be bound by and to pay and perform, observe and discharge all of the duties on the part 
of Assignor to be performed under the Agreement from and after the Effective Date. 

3. Indemnification. 

3.1 Subject to the limits of the Oregon Tort Claims Act and the Oregon Constitution, 
Assignor hereby agrees to indemnify Assignee for, defend Assignee against, and 
hold Assignee harmless from and against any and all liabilities, losses, costs, 
damages, expenses, claims, suits or demands resulting from Assignor’s failure to 
perform any of its duties or fulfill any of its obligations under the Agreement prior 
to the Effective Date. 

3.2 Subject to the limits of the Oregon Tort Claims Act and the Oregon Constitution, 
Assignee hereby agrees to indemnify Assignor for, defend Assignor against, and 
hold Assignor harmless from and against any and all liabilities, losses, costs, 
damages, expenses, claims, suits or demands resulting from Assignee’s failure 
to perform any of its duties or fulfill any of its obligations under the Agreement on 
and after the Effective Date. 

4. Further Assurances. The parties agree to execute, acknowledge where appropriate 
and deliver such other or further reasonable instruments of assignment as the other 
party may reasonably require to confirm the foregoing assignment, or as may be 
otherwise reasonably requested by Assignor or Assignee to carry out the intent and 
purposes hereof. 

5. Binding Effect. This Assignment shall inure to the benefit of, and be binding upon, each 
of the parties hereto and their respective successors and assigns. 

6. Amendments.  This Assignment may be amended Assignor and Assignee at any time 
by written amendment executed by both Parties. 

7. Governing Law. This Assignment has been negotiated, prepared and executed in 
accordance with the laws of the state of Oregon and will be construed in accordance 
with those laws, without giving effect to the conflict of laws provisions thereof.  

8. Counterparts. This Assignment may be signed in one or more counterparts, each of 
which shall be deemed an original and all of which counterparts shall be deemed one 
and the same instrument. 

[Signature Page Follows] 

 



ASSIGNMENT AGREEMENT – BLUE HERON  3 
 

 

 

 

IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment the 
day and year first above written. 

 
 
 
ASSIGNOR:      ASSIGNEE: 
WATER ENVIRONMENT SERVICES   SDG-2, LLC  

 
 

By:        By:        
    

 
Date:                   Date:                    
 
 
Approved as to Form:  
 
 
         
County Counsel       Date                        
         



ASSIGNMENT AND ASSUMPTION OF 

LEASE AGREEMENT 

   

THIS ASSIGNMENT AND ASSUMPTION OF _____________ LEASE (the “Assignment”) is made and 

entered into, and effective as of the _____ day of ___________, 20___ (“Effective Date”), by and 

between Water Environment Services, an intergovernmental entity formed pursuant to ORS Chapter 

190 (“Assignor”), and SDG-2, LLC, a Delaware limited liability company (“Assignee”), as defined above. 

On April 20, 2012, Assignor was assigned rights as Landlord under a lease originally entered into 

between Peter McKittrick, Trustee of the Blue Heron Paper Company, dated on or about February 5, 

2012 (the “Lease”), with respect to the premises located at 1317 SE Seventh Street, West Linn, Oregon 

97068 (the “Property”). A copy of the Lease and previous assignment to Assignor is attached hereto as 

Exhibit A and Exhibit B, respectively.  

Assignor desires to assign all Assignor’s interest under the Lease to Assignee, and Assignee is willing to 

accept such assignment and assume all of the terms and obligations of Assignor under the Lease. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, Assignor and Assignee hereby agree as follows: 

1. Assignment. Assignor hereby assigns to Assignee all rights, title, and interests under the Lease, 

effective on ____________________, 2020 (the “Effective Date”). 

2. Assumption. Assignee hereby accepts the assignment and assumes and agrees to perform all 

obligations of the Assignor under the Lease and in strict accordance with the terms of the Lease, 

from and after the Effective Date. 

3. Status of Lease. Assignor represents and warrants that (i) Exhibit A constitutes a true and complete 

copy of the Lease, including all amendments, modifications, and supplements; (ii) the Lease is in full 

force and effect in accordance with its terms; (iii) Assignor’s interest in the Lease is free and clear of 

any liens, encumbrances, or adverse interests of third parties; (iv) Assignor has full and lawful 

authority to assign its interest in the Lease; (v) there are no defaults under the Lease or any 

circumstances that by lapse of time or after notice would be a default under the Lease; and (vi) all 

rent, common-area charges, and other obligations as set forth in the Lease are paid current. 

4. Tenant Allowance. Assignor and Assignee acknowledge and agree there is no tenant improvement 

allowance owing to either party by Landlord. 

5. Condition of Premises. Assignor represents and warrants to Assignee that the existing electrical, 

plumbing, sewer, and HVAC systems in and to the Premises are in good working condition. Except 

for the limited warranties provided herein, Assignee accepts the Premises in its “AS IS” condition as 

of the Effective Date. 

6. Indemnity by Assignee. Assignee hereby agrees to indemnify, defend, protect, and hold harmless 

Assignor from and against any and all losses, liabilities, claims, and costs, arising out of or in any way 

related to Assignee’s failure to perform any obligations under the Lease or this Agreement, or 



arising out of the use of the Property by Assignee or its agents, employees, contractors, customers, 

or invitees from and after the Effective Date. 

7. Indemnity by Assignor. Subject to the limitations of the Oregon Constitution and the Oregon Tort 

Claims Act, Assignor hereby agrees to indemnify, defend, protect, and hold harmless Assignee from 

and against any and all losses, liabilities, claims, and costs, arising out of or in any way related to 

Assignor’s failure to perform its obligations under the Lease or this Agreement, or arising out of the 

use of the Property by Assignor or its agents, employees, contractors, customers, or invitees before 

the Effective Date. 

8. Miscellaneous Provisions.  

a. Effect of Assignment. This Assignment does not amend the Lease or any other agreement 

between Assignor and Assignee. The Lease is unmodified and is in full force and effect. 

b. Integration. This Assignment contains the entire agreement and understanding of the parties 

with respect to the subject matter hereof and supersedes all prior and contemporaneous 

agreements among them with respect thereto. This agreement does not supersede or in any 

way modify ___________________________________________ [list any other agreements 

between these same parties that are to remain in effect despite this new agreement by title and 

date executed, if applicable]. 

c. No Attorney Fees. In the event any arbitration, action or proceeding, including any bankruptcy 

proceeding, is instituted to enforce any term of this Lease, each party shall be responsible for its 

own attorneys’ fees and expenses. 

d. Notices. From and after the Effective Date, the addresses for the Assignor, Assignee, and the 

Lessor for all notices will be: 

To __________(Lessor)____________ 

_____________________________ 

_____________________________ 

To__________(Assignor)__________ 

_____________________________ 

_____________________________ 

To__________(Assignee)__________ 

_____________________________ 

_____________________________ 

e. Further Instruments. Each party agrees to execute such further instruments as may be 

reasonably required to consummate the transactions contemplated by this Assignment, as long 

as the terms thereof are fully consistent with the terms of this Assignment. 

 

 



IN WITNESS WHEREOF, the parties have executed this Assignment as of the date first set forth above. 

  

    

ASSIGNOR 

  

By: ________________________ 

Name: _____________________ 

Title:_______________________ 

  

ASSIGNEE 

  

By: ________________________ 

Name: _____________________ 

Title:_______________________ 
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