DAN JOHNSON
DIRECTOR

CLACKAMAS

COUNTY DEPARTMENT OF TRANSPORTATION AND DEVELOPMENT

DEVELOPMENT SERVICES BUILDING
150 BEAVERCREEK ROAD Orecon City, OR 97045

September 10, 2020

Board of County Commissioners
Clackamas County

Members of the Board:

Approval of an Intergovernmental Agreement with the
Department of Environmental Quality
for a two-day Household Hazardous Waste Collection Event

Purpose/Outcomes | Sign an Intergovernmental Agreement (IGA) with DEQ
allowing for reimbursement of contracted services for a two-
day Household Hazardous Waste collection event.

Dollar Amount and | $45,000 to be reimbursed

Fiscal Impact
Funding Source Sustainability & Solid Waste Program 217-7424-437941

Funds earned from Franchise Fees reimbursed through this IGA

Duration This IGA expires three months after signing.

Previous Board N/A

Action/Review

Strategic Plan 1. How does this item align with your Department’s Strategic
Alignment Business Plan goals?

A core purpose in the Sustainability & Solid Waste Program
is to provide waste and toxics reduction services enabling the
community to experience a clean, safe, healthy and attractive
community.

2. How does this item align with the County’s Performance
Clackamas goals?
Ensuring community members have access to safe,
convenient household hazardous waste services aligns with
several Performance Clackamas strategic priorities and
policy perspectives: 1) honor and protect our natural
resources; 2) supports healthy communities and public trust;

Counsel Review Reviewed and approved by County Counsel on 9-1-20 (AN)
Procurement 1. Was the item processed through Procurement? NO
Review 2. If no, provide brief explanation: Item is an IGA

Contact Person Rick Winterhalter, Sr. Sustainability Analyst DTD Sustainability

& Solid Waste 503-742-4466
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BACKGROUND:

The DEQ contracts, funds and coordinates household hazardous waste (HHW) collection events
throughout the state. The opportunity to have these events in the County happens every 3-4 years.
When the events are in the County, the Sustainability & Solid Waste Program (S&SW) partners with
the DEQ by assisting with site selection, working with city partners, and promoting the event.

These events are typically scheduled for two days. The first day’s attendance is by invitation only to
small businesses in the area. The second day is for the general public. City residents are invited
through inserts in their water bill and County residents receive a postcard.

While the format will remain the same, the upcoming event, scheduled for October 2" and 3" in
Sandy, is different in one aspect. The County is contracting and paying for the vendor’s services to
host the event. The DEQ is guaranteeing reimbursement of all the costs associated with the event
through this IGA.

The reason for this additional step is the Department of Administrative Services (DAS) recently
contracted for these services and the contracted price for the services are approximately 50% higher
than the previous contract. DEQ created their budget for this event based on the old pricing. Without
the County stepping forward to help with this IGA, the community was going to lose the opportunity to
have an event.

After establishing this cost sharing IGA, the next step will be contracting with a vendor to run this
event. The DEQ has identified a Cooperative Purchasing Agreement through the state of
Washington for these services that provides prices that are in line with the originally budgeted
amounts. S&SW will be working with County Procurement to complete the necessary contracting.

Several “known unknowns” can affect the cost of this type of event: 1) There is no way to know how
many people will attend; 2) nor how much material they will bring. Reasonable estimates have been
made based on previous events and S&SW has budgeted $45,000 for the event and has additional
funds, up to $50,000 available if the estimates are exceeded. Through the IGA the DEQ has agreed
to reimburse the County for the cost of the contract.

RECOMMENDATION:

Staff respectfully recommends the Board of County Commissioners approve this Intergovernmental
Agreement with the Department of Environmental Quality, supporting a two-day household hazardous
waste collection event to be held on October 2-3, 2020.

Sincerely,

Ayl

Eben Polk
Sustainability & Solid Waste Supervisor
Attachments

IGA with the DEQ
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DEQ Agreement # 025-21
INTERGOVERNMENTAL AGREEMENT
Sandy Oregon HHW Event

This Agreement is between the State of Oregon, acting by and through its Department of Environmental Quality (DEQ or the State) and
Clackamas County.

CLACKAMAS COUNTY DATA DEQ DATA
Agreement Administrator: Rick Winterhalter Agreement Administrator: Pete Pasterz
Sustainability and Solid Waste
Organization: Clackamas County Organization: Department of Environmental Quality
Address: 150 Beavercreek Rd. 700 NE Multnomah St. Suite 600
Oregon City, 97045 Portland, OR 97232

Phone: 503-742-4466

Email: rickw@clackamas.us Phone: 503-229-5731
Federal Tax ID: 93-6002286 Email: pete.pasterz@deq.state.or.us

10.

Background Clackamas County will contract with a qualified contractor to conduct a Household Hazardous Waste (HHW)
collection event in Sandy, Oregon and manage all wastes collected. DEQ will reimburse Clackamas County up to the not-to-
exceed amount in this Agreement for eligible contractor costs.

Authority. DEQ has authority under Oregon Revised Statute (ORS) 459.418 to contract for hazardous waste collection service
for the collection of household hazardous waste, including hazardous waste from conditionally exempt small quantity generators.
DEQ has authority under ORS 190.110 to cooperate for any lawful purpose with a unit of local government.

Effective Date and Duration This Agreement is effective on the date that every party has signed this Agreement and, when
required, approved by the Department of Justice. Unless earlier terminated or extended, this Agreement expires October 30, 2020.

Agreement Documents. This Agreement consists of this document and the attached Exhibit A (Statement of Work) and Exhibit B
(Subcontractor Insurance Requirements).

Statement of Work The statement of work (Work), including the delivery schedule is contained in attached Exhibit A. Clackamas
County agrees to perform the Work in accordance with the terms and conditions of this Agreement.

Consideration The maximum, not-to-exceed compensation payable to Clackamas County under this Agreement, which includes
any allowable expenses, is $50,000. Interim payments to Clackamas County will be made only in accordance with the schedule
and requirements described in Section 7 below.

Invoicing/Payments

A. Clackamas County will submit invoices for, and DEQ will not pay, any amount in excess of the maximum not-to-exceed
compensation amount identified in this Agreement. If this maximum compensation amount is increased by amendment of this
Agreement, the amendment must be fully effective before Clackamas County performs work subject to the amendment.
Clackamas County will notify DEQ's Agreement Administrator in writing sixty (60) calendar days before this Agreement expires
of any proposed amendments to the Agreement.

B. Clackamas County may submit multiple invoices for work performed. The invoices will itemize and explain all expenses for
which reimbursement is claimed, and must include a copy of the universal manifest for the final destination of each waste
material charged for disposal. Invoices and payments will be based on submission of any and all paid partial invoices from
Clackamas County’s subcontractor. Invoices must be emailed to DEQEXP@deg.state.or.us. Invoices are subject to the
review and approval of the DEQ Agreement Administrator. Invoice payments will be sent to Shamyia Beccera,
Sustainability & Solid Waste, Clackamas County 150 Beaver Creek Rd. Oregon City, OR 97045 sbeccera@clackamas.us
503.742.4474,

Travel and Travel Related Expenses Travel and other expenses of the Clackamas County and its subcontractor will not be
reimbursed by DEQ.

Amendments The terms of this Agreement will not be waived, altered, modified, supplemented, or amended, in any manner
whatsoever, except by written instrument signed by both parties.

Termination This Agreement may be terminated by mutual consent of both parties or by either party upon 30 days written notice.
This notice may be transmitted in person, by mail, facsimile or by Email. If this Agreement is terminated under this Section 10,
DEQ will pay for approved unpaid invoices and services performed within any limits set forth in this Agreement.
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1.

12

13.

14.

15.

16.

Funds Available and Authorized  Clackamas County shall not be compensated for Work performed under this Agreement by
any other agency or department of the State of Oregon. DEQ certifies that it has sufficient funds currently authorized for
expenditure to finance the costs of this Agreement within the DEQ's current biennial appropriation or limitation. Clackamas County
understands and agrees that DEQ's payment of amounts under this Agreement is contingent on DEQ receiving appropriations,
limitations, allotments or other expenditure authority sufficient to allow DEQ, in the exercise of its reasonable administrative
discretion, to continue to make payments under this Agreement.

Captions The captions or headings in this Agreement are for convenience only and in no way define, limit or describe the scope
or intent of any provisions of this Agreement.

Access to Records Clackamas County will maintain all financial records relating to this Agreement in accordance with generally
accepted accounting principles. In addition, Clackamas County will maintain any other records pertinent to this Agreement in such
a manner as to clearly document Clackamas County’s performance. The Oregon Secretary of State's Office and the federal
government and their duly authorized representatives will have access to such financial records and other books, documents,
papers, plans, records of shipments and payments and writings of Clackamas County that are pertinent to this Agreement, whether
in paper, electronic or other form, to perform examinations and audits and make excerpts and transcripts. Clackamas County will
retain and keep accessible all such financial records, books, documents, papers, plans, records of shipments and payments and
writings for a minimum of six (6) years, or such longer period as may be required by applicable law, following final payment and
termination of this Agreement, or until the conclusion of any audit, controversy or litigation arising out of or related to this
Agreement, whichever date is later.

Compliance with Applicable Law Clackamas County will comply with all federal, state and local laws, regulations, executive
orders and ordinances applicable to the work performed under this Agreement. Without limiting the generality of the foregoing,
Clackamas County expressly agrees to comply with the following laws, regulations and executive orders to the extent they are
applicable to the Agreement: (i) Titles VI and VII of the Civil Rights Act of 1964, as amended; (ii) Sections 503 and 504 of the
Rehabilitation Act of 1973, as amended; (iii) the Americans with Disabilities Act of 1990, as amended; (iv) Executive Order 11246,
as amended; (v) the Health Insurance Portability and Accountability Act of 1996; (vi) the Age Discrimination in Employment Act of
1967, as amended, and the Age Discrimination Act of 1975, as amended; (vii) the Vietnam Era Veterans’ Readjustment Assistance
Act of 1974, as amended; (viii) ORS Chapter 659, as amended; (ix) all regulations and administrative rules established pursuant to
the foregoing laws; and (x) all other applicable requirements of federal and state civil rights and rehabilitation statutes, rules and
regulations; and (xi) ORS 279A, ORS 279B, ORS 279C as applicable to Clackamas County. These laws, regulations and
executive orders are incorporated by reference herein to the extent that they are applicable to the Agreement and required by law
to be so incorporated.

Recycled Products Clackamas County shall, to the maximum extent economically feasible in the performance of this Agreement,
use recycled paper (as defined in ORS 279A.010(1)(ee)), recycled PETE products (as defined in ORS 279A.010(1)(ff)), and other
recycled products (as “recycled product” is defined in ORS 279A.010(1)(gQ))-

Contribution If any third party makes any claim or brings any action, suit or proceeding alleging a tort as now or hereafter
defined in ORS 30.260 ("Third Party Claim") against a party (the "Notified Party") with respect to which the other party ("Other
Party") may have liability, the Notified Party must promptly notify the Other Party in writing of the Third Party Claim and deliver to
the Other Party a copy of the claim, process, and all legal pleadings with respect to the Third Party Claim. Either party is entitled to
participate in the defense of a Third Party Claim, and to defend a Third Party Claim with counsel of its own choosing. Receipt by
the Other Party of the notice and copies required in this paragraph and meaningful opportunity for the Other Party to participate in
the investigation, defense and settlement of the Third Party Claim with counsel of its own choosing are conditions precedent to the
Other Party’s liability with respect to the Third Party Claim.

With respect to a Third Party Claim for which the State is jointly liable with the Clackamas County (or would be if joined in the Third
Party Claim ), the State shall contribute to the amount of expenses (including attorneys' fees), judgments, fines and amounts paid
in settlement actually and reasonably incurred and paid or payable by the Clackamas County in such proportion as is appropriate
to reflect the relative fault of the State, on the one hand, and of the Clackamas County, on the other hand, in connection with the
events which resulted in such expenses, judgments, fines or settlement amounts, as well as any other relevant equitable
considerations. The relative fault of the State, on the one hand, and of the Clackamas County, on the other hand, shall be
determined by reference to, among other things, the parties' relative intent, knowledge, access to information and opportunity to
correct or prevent the circumstances resulting in such expenses, judgments, fines or settlement amounts. The State’s contribution
amount in any instance is capped to the same extent it would have been capped under Oregon law if the State had sole liability in
the proceeding.

With respect to a Third Party Claim for which the Clackamas County is jointly liable with the State (or would be if joined in the Third
Party Claim), the Clackamas County shall contribute to the amount of expenses (including attorneys' fees), judgments, fines and
amounts paid in settlement actually and reasonably incurred and paid or payable by the State in such proportion as is appropriate
to reflect the relative fault of the Clackamas County, on the one hand, and of the State, on the other hand, in connection with the
events which resulted in such expenses, judgments, fines or settlement amounts, as well as any other relevant equitable
considerations. The relative fault of the Clackamas County, on the one hand, and of the State, on the other hand, shall be
determined by reference to, among other things, the parties' relative intent, knowledge, access to information and opportunity to
correct or prevent the circumstances resulting in such expenses, judgments, fines or settlement amounts. The Clackamas County’s
contribution amount in any instance is capped to the same extent it would have been capped under Oregon law if it had sole
liability in the proceeding.
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17.

18.

19.

20.

21.

22,

Indemnification by Subcontractors Clackamas County shall take all reasonable steps to cause its contractor(s) that are not
units of local government as defined in ORS 190.003, if any, to indemnify, defend, save and hold harmless the State of Oregon and
its officers, employees and agents (“Indemnitee”) from and against any and all claims, actions, liabilities, damages, losses, or
expenses (including attorneys’ fees) arising from a tort (as now or hereafter defined in ORS 30.260) caused, or alleged to be
caused, in whole or in part, by the negligent or willful acts or omissions of Clackamas County’s contractor or any of the officers,
agents, employees or subcontractors of the contractor( “Claims”). It is the specific intention of the parties that the Indemnitee shall,
in all instances, except for Claims arising solely from the negligent or willful acts or omissions of the Indemnitee, be indemnified by
the contractor from and against any and all Claims.

Subcontractor Insurance Requirements Clackamas County shall require its first tier contractor(s) that are not units of local
government as defined in ORS 190.003, if any, to: i) obtain insurance specified in Exhibit B (Subcontractor Insurance
Requirements) meeting the requirements described in Exhibit B under ADDITIONAL INSURED, "TAIL" COVERAGE, NOTICE OF
CANCELLATION OR CHANGE, and CERTIFICATES OF INSURANCE before the contractors perform under contracts between
Clackamas County and the contractors (the "Subcontracts"), and ii) maintain the insurance in full force throughout the duration of
the Subcontracts. The insurance must be provided by insurance companies or entities that are authorized to transact the business
of insurance and issue coverage in the State of Oregon and that are acceptable to Agency. Clackamas County shall not authorize
contractors to begin work under the Subcontracts until the insurance is in full force. Thereafter, Clackamas County shall monitor
continued compliance with the insurance requirements on an annual or more frequent basis. Clackamas County shall incorporate
appropriate provisions in the Subcontracts permitting it to enforce contractor compliance with the insurance requirements and shall
take all reasonable steps to enforce such compliance. Examples of "reasonable steps" include issuing stop work orders (or the
equivalent) until the insurance is in full force or terminating the Subcontracts as permitted by the Subcontracts, or pursuing legal
action to enforce the insurance requirements. In no event shall Clackamas County permit a contractor to work under a Subcontract
when the County is aware that the contractor is not in compliance with the insurance requirements. As used in this section, a “first
tier” contractor is a contractor with which the Clackamas County directly enters into a contract. It does not include a subcontractor
with which the contractor enters into a contract.

Federal Fund Requirements Any recipient of federal grant funds, pursuant to this agreement with the State, shall assume sole
liability for that recipient’s breach of the conditions of the Grant, and shall, upon recipient’s breach of grant conditions that requires the
state to return funds to the federal grantor, hold harmless and indemnify the state for an amount equal to the funds received under this
agreement; or if legal limitations apply to the indemnification ability of the recipient of grant funds, the indemnification amount shall be
the maximum amount of funds available for expenditure, including any available contingency funds or other available non-appropriated
funds, up to the amount received under this Agreement.

Alternative Dispute Resolution The parties shall attempt in good faith to resolve any dispute arising out of this
Agreement. This may be done at any management level, including at a level higher than persons directly responsible for
administration of the Agreement. In addition, the parties may agree to utilize a jointly selected mediator or arbitrator (for non-
binding arbitration) to resolve the dispute short of litigation.

Merger Clause THIS AGREEMENT CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE PARTIES. NO WAIVER,
CONSENT, MODIFICATION OR CHANGE OF TERMS OF THIS AGREEMENT SHALL BIND EITHER PARTY UNLESS IN
WRITING AND SIGNED BY BOTH PARTIES. SUCH WAIVER, CONSENT, MODIFICATION OR CHANGE, IF MADE, SHALL BE
EFFECTIVE ONLY IN THE SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN. THERE ARE NO
UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL OR WRITTEN, NOT SPECIFIED HEREIN REGARDING
THIS AGREEMENT. CLACKAMAS COUNTY, BY THE SIGNATURE BELOW OF ITS AUTHORIZED REPRESENTATIVE,
HEREBY ACKNOWLEDGES THAT HE/SHE HAS READ THIS AGREEMENT, UNDERSTANDS IT AND AGREES TO BE BOUND
BY ITS TERMS AND CONDITIONS.

Counterparts. This Agreement may be executed in several counterparts, all of which when taken together shall constitute one
agreement, notwithstanding that all parties are not signatories to the same counterpart. Each copy of the Agreement so executed
constitutes an original.
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THE PERSONS SIGNING THIS AGREEMENT REPRESENT AND WARRANT THAT THEY HAVE THE POWER AND

AUTHORITY TO ENTER INTO THIS AGREEMENT.

Agreed by DEQ:

Agreed by Clackamas County:

Lydia Emer, Land Quality Administrator Date Jim Bernard, Chair, Date
Board of County Commissioners
Brian Boling, Central Services Administrator/DPO Date Mary Rathke, Recording Secretary Date

21-13320-30252 N30207-00
Index/PCA/Project
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DEQ Agreement # 025-21

EXHIBIT A

INTERGOVERNMENTAL AGREEMENT
Sandy Oregon HHW Event

STATEMENT OF WORK

A. Clackamas County will contract with the vendor under the Washington State Price Agreement #03614 for Household Hazardous

Waste and CESQG collection and disposal to conduct a collection event in Sandy, Oregon on October 2 and 3, 2020.
Clackamas County’s contract must be in place by September 20, 2020.

B. Clackamas County will oversee and ensure the vendor (subcontractor) complies with all federal, state and local laws,
regulations and ordinances under the Washington State price agreement #03614.

DEQ Agreement # 025-21
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EXHIBIT B
INTERGOVERNMENTAL AGREEMENT
Sandy Oregon HHW Event

SUBCONTRACTOR INSURANCE REQUIREMENTS

Local Government shall require its first tier contractor(s) (Contractor) that are not units of local government as defined in ORS 190.003, if
any, to: i) obtain insurance specified under TYPES AND AMOUNTS and meeting the requirements under ADDITIONAL INSURED, "TAIL"
COVERAGE, NOTICE OF CANCELLATION OR CHANGE, and CERTIFICATES OF INSURANCE before the contractors perform under
contracts between Local Government and the contractors (the "Subcontracts"), and ii) maintain the insurance in full force throughout the
duration of the Subcontracts. The insurance must be provided by insurance companies or entities that are authorized to transact the business
of insurance and issue coverage in the State of Oregon and that are acceptable to Agency. Local Government shall not authorize contractors
to begin work under the Subcontracts until the insurance is in full force. Thereafter, Local Government shall monitor continued compliance
with the insurance requirements on an annual or more frequent basis. Local Government shall incorporate appropriate provisions in the
Subcontracts permitting it to enforce contractor compliance with the insurance requirements and shall take all reasonable steps to enforce
such compliance. Examples of "reasonable steps" include issuing stop work orders (or the equivalent) until the insurance is in full force or
terminating the Subcontracts as permitted by the Subcontracts, or pursuing legal action to enforce the insurance requirements. In no event
shall Local Government permit a contractor to work under a Subcontract when the Local Government is aware that the contractor is not in
compliance with the insurance requirements. As used in this section, a "first tier" contractor is a contractor with which the county directly
enters into a contract. It does not include a subcontractor with which the contractor enters into a contract.

TYPES AND AMOUNTS

WORKERS’ COMPENSATION & EMPLOYERS’ LIABILITY

All employers, including Contractor, that employ subject workers, as defined in ORS 656.027, shall comply with ORS 656.017 and shall
provide workers' compensation insurance coverage for those workers, unless they meet the requirement for an exemption under ORS
656.126(2). Contractor shall require and ensure that each of its subcontractors complies with these requirements. If Contractor is a subject
employer, as defined in ORS 656.023, Contractor shall also obtain employers' liability insurance coverage with limits not less than $500,000
each accident. If contractor is an employer subject to any other state’s workers’ compensation law, Contactor shall provide workers’
compensation insurance coverage for its employees as required by applicable workers’ compensation laws including employers’ liability
insurance coverage with limits not less than $500,000 and shall require and ensure that each of its out-of-state subcontractors complies with
these requirements.

COMMERCIAL GENERAL LIABILITY:
X] Required

Commercial General Liability Insurance covering bodily injury and property damage in a form and with coverage that are satisfactory to the
State. This insurance shall include personal and advertising injury liability, products and completed operations, contractual liability coverage
for the indemnity provided under this contract, and have no limitation of coverage to designated premises, project or operation. Coverage
shall be written on an occurrence basis in an amount of not less than $1,000,000 per occurrence. Annual aggregate limit shall not be less
than $2,000,000.

AUTOMOBILE LIABILITY INSURANCE:
X Required

Automobile Liability Insurance covering Contractor’s business use including coverage for all owned, non-owned, or hired vehicles with a
combined single limit of not less than $1,000,000 for bodily injury and property damage. This coverage may be written in combination with
the Commercial General Liability Insurance (with separate limits for Commercial General Liability and Automobile Liability). Use of personal
automobile liability insurance coverage may be acceptable if evidence that the policy includes a business use endorsement is provided.

POLLUTION LIABILITY:
X Required

Pollution Liability Insurance covering Contractor’s or appropriate subcontractor’s liability for bodily injury, property damage and environmental
damage resulting from sudden accidental and gradual pollution and related cleanup costs incurred by Contractor, all arising out of the Goods
delivered or Services (including transportation risk) performed under this Contract is required. Combined single limit per occurrence shall
not be less than $1,000,000. Annual aggregate limit shall not be less than $2,000,000.

An endorsement to the Commercial General Liability or Automobile Liability policy, covering Contractor’s or subcontractor’ liability for bodily
injury, property damage and environmental damage resulting from sudden accidental and gradual pollution and related clean-up cost incurred
by the Contractor that arise from the Goods delivered or Services (including transportation risk) performed by Contractor under this Contract
is also acceptable.

EXCESS/UMBRELLA INSURANCE:
A combination of primary and excess/umbrella insurance may be used to meet the required limits of insurance.
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ADDITIONAL COVERAGE REQUIREMENTS:
Contractor’s insurance shall be primary and non-contributory with any other insurance. Contractor shall pay for all deductibles, self-insured
retention and self-insurance, if any.

ADDITIONAL INSURED:

All liability insurance, except for Workers’ Compensation, Professional Liability, and Network Security and Privacy Liability (if applicable),
required under this Subcontract must include an additional insured endorsement specifying the State of Oregon, its officers, employees and
agents as Additional Insureds, including additional insured status with respect to liability arising out of ongoing operations and completed
operations, but only with respect to Contractor's activities to be performed under this Contract. Coverage shall be primary and non-
contributory with any other insurance and self-insurance. The Additional Insured endorsement with respect to liability arising out of your
ongoing operations must be on ISO Form CG 20 10 07 04 or equivalent and the Additional Insured endorsement with respect to completed
operations must be on ISO form CG 20 37 07 04 or equivalent.

WAIVER OF SUBROGATION:

Contractor shall waive rights of subrogation which Contractor or any insurer of Contractor may acquire against the Agency or State of Oregon
by virtue of the payment of any loss. Contractor will obtain any endorsement that may be necessary to affect this waiver of subrogation, but
this provision applies regardless of whether or not the Agency has received a waiver of subrogation endorsement from the Contractor or the
Contractor’s insurer(s).

TAIL COVERAGE:

If any of the required insurance is on a claims made basis and does not include an extended reporting period of at least 24 months, Contractor
shall maintain either tail coverage or continuous claims made liability coverage, provided the effective date of the continuous claims made
coverage is on or before the effective date of this Subcontract, for a minimum of 24 months following the later of (i) Contractor's completion
and Local Government’'s acceptance of all Services required under this Subcontract, or, (ii) Local Government’s or Contractor termination of
contract, or, iii) The expiration of all warranty periods provided under this Subcontract.

CERTIFICATE(S) AND PROOF OF INSURANCE:

Local Government shall obtain from the Contractor a Certificate(s) of Insurance for all required insurance before delivering any Goods and
performing any Services required under this Contract. The Certificate(s) shall list the State of Oregon, its officers, employees and agents as
a Certificate holder and as an endorsed Additional Insured. The Certificate(s) shall also include all required endorsements or copies of the
applicable policy language effecting coverage required by this contract. If excess/umbrella insurance is used to meet the minimum insurance
requirement, the Certificate of Insurance must include a list of all policies that fall under the excess/umbrella insurance. As proof of insurance
Agency has the right to request copies of insurance policies and endorsements relating to the insurance requirements in this Contract.

NOTICE OF CHANGE OR CANCELLATION:
The Contractor or its insurer must provide at least 30 days’ written notice to Local Government before cancellation of, material change to,
potential exhaustion of aggregate limits of, or non-renewal of the required insurance coverage(s).

INSURANCE REQUIREMENT REVIEW:
Contractor agrees to periodic review of insurance requirements by Agency under this agreement and to provide updated requirements as
mutually agreed upon by Contractor and Agency.

STATE ACCEPTANCE:

All insurance providers are subject to Agency acceptance. If requested by Agency, Contractor shall provide complete copies of insurance
policies, endorsements, self-insurance documents and related insurance documents to Agency’s representatives responsible for verification
of the insurance coverages required under this Exhibit B.
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DAN JOHNSON
DIRECTOR

CLACKAMAS

COUNTY DEPARTMENT OF TRANSPORTATION AND DEVELOPMENT
DEVELOPMENT SERVICES BUILDING
150 BEAVERCREEK RoAD OreconN City, OR 97045

Board of County Commissioners
Clackamas County

Members of the Board:

Approval of a Contract with Colton Homes, Inc. dba Colton Construction Co. for the
ADA Ramp Improvements on Oak Grove Boulevard

Purpose/Outcome | This contract will complete all work related to general excavation,
ADA ramp reconstruction, minor roadway paving, and sign and
striping improvements along SE Oak Grove Blvd between River Rd
and Oak Ct.

Dollar Amount and | Contract Value $437,950.00, which is budgeted in DTD Project #22238.
Fiscal Impact

Funding Source $232,374 from County Road Funds.

$15,000 from Development Fee Lieu

$190,576 Countywide System Development Charges
Duration Contract Execution through March 30,2021

Previous Board April 11, 2019 — Approval of Contract for Design Services
Action/Review

Strategic Plan This project follows the Board’s Key Initiatives to provide strong
Alignment infrastructure and ensure safe communities by maintaining the County’s
existing road infrastructure.
Counsel Review 1. Date of Counsel review: 8/20/2020
2. AN
Procurement Was this project processed through Procurement? Yes.
Review
Contact Person Johnathan Hangartner, 503-742-4649
Contract No. 3148
Background:

The contract will improve 20 curb ramps and provide 2 mid-block pedestrian crossings with
median islands. Work consists of furnishing, installing temporary traffic control devices and
temporary erosion control measures, constructing concrete curb ramp retrofits and concrete
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islands, installing new storm sewer facilities, installing new permanent signing and
pavement markings and other incidental work as called by the special provisions and plans.

The project work is anticipated to begin immediately following contract signing. Substantial
completion will be not later than March 30, 2021, with final completion no later than June 30,
2021.

Procurement Process:

This project was advertised in accordance with ORS and LCRB Rules on July 8, 2020. Bids
were publicly opened on August 5, 2020. The County received two (2) bids: Colton Homes,
Inc. dba Colton Construction, Inc., $437,450.00; and Brown Construction, Inc., $483,418.00.
After review of the bids, Colton Homes, Inc. dba Colton Construction, Inc. was determined to
be the lowest responsive bidder.

Recommendation:

Staff respectfully recommends that the Board approve and sign this public improvements
contract with Colton Homes, Inc. dba Colton Construction, Inc. for the ADA Ramp
Improvements on Oak Grove.

Sincerely,

Jonathan Hangartner,
Project Manager
Department of Transportation and Development

Placed on the BCC Agenda by Procurement

Page 2 of 2



CLACKAMAS COUNTY

CLACKAMAS PUBLIC IMPROVEMENT CONTRACT
COUNTY Contract #3148

This Public Improvement Contract (the “Contract™), is made by and between the Clackamas County, a political
subdivision of the State of Oregon, hereinafter called “Owner,” and Colton Homes, Inc. dba Colton
Construction Co., hereinafter called the “Contractor” (collectively the “Parties”), shall become effective on
the date this Contract has been signed by all the Parties and all County approvals have been obtained,
whichever is later.

Project Name: # 2020-41 ADA Ramp Improvements on Oak Grove Boulevard

1. Contract Price, Contract Documents and Work.

The Contractor, in consideration of the sum of four hundred thirty-seven thousand nine hundred fifty
dollars ($437,950.00) (the "Contract Price"), to be paid to the Contractor by Owner in the manner and at the
time hereinafter provided, and subject to the terms and conditions provided for in the Instructions to Bidders
and other Contract Documents (as defined in the project specifications) referenced within the Instructions to
Bidders), all of which are incorporated herein by reference, hereby agrees to perform all Work described and
reasonably inferred from the Contract Documents. The Contract Price is the amount contemplated by the Base
Bid.

Also, the following documents are incorporated by reference in this Contract and made a part hereof:

* Notice of Contract Opportunity » Instructions to Bidders

* Supplemental Instructions to Bidders * Bid Bond

* Bid Form * Public Improvement Contract Form
* Performance Bond and Payment Bond * Prevailing Wage Rates

* Payroll and Certified Statement Form * Plans, Specifications and Drawings
» Addendum #1

The Plans, Specifications and Drawings expressly incorporated by reference into this Contract includes, but is
not limited to, the Special Provisions for Highway Construction (the “Specifications”), together with the
provisions of the Oregon Standard Specifications for Construction (2018) referenced therein.

The Contractor shall comply with the prohibitions set forth in ORS 652.220, compliance of which is a material
element of this Contract and failure to comply is a material breach that entitles County to exercise any rights and
remedies available under this Contract including, but not limited to, termination for default

2. Representatives.
Contractor has named Jared Colton as its Authorized Representative to act on its behalf. Owner designates,
or shall designate, its Authorized Representative as indicted below (check one):

X Unless otherwise specified in the Contract Documents, the Owner designates Joel Howie as its
Authorized Representative in the administration of this Contract. The above-named individual shall be the
initial point of contact for matters related to Contract performance, payment, authorization, and to carry out
the responsibilities of the Owner.

] Name of Owner’s Authorized Representative shall be submitted by Owner in a separate writing.
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3. Key Persons.

The Contractor’s personnel identified below shall be considered Key Persons and shall not be replaced during
the project without the written permission of Owner, which shall not be unreasonably withheld. If the
Contractor intends to substitute personnel, a request must be given to Owner at least 30 days prior to the
intended time of substitution. When replacements have been approved by Owner, the Contractor shall provide
a transition period of at least 10 working days during which the original and replacement personnel shall be
working on the project concurrently. Once a replacement for any of these staff members is authorized, further
replacement shall not occur without the written permission of Owner. The Contractor’s project staff shall
consist of the following personnel:

Project Executive: Jared Colton shall be the Contractor’s project executive, and will provide
oversight and guidance throughout the project term.

Project Manager: Jared Colton shall be the Contractor’s project manager and will participate in all
meetings throughout the project term.

4. Contract Dates.

COMMENCEMENT DATE: Upon Issuance of Notice to Proceed (“NTP”)
SUBSTANTIAL COMPLETION DATE: October 30, 2020 (2™ note)
FINAL COMPLETION DATE: December 31, 2020 (3" note)

Time is of the essence for this Contract. It is imperative that the Work in this Contract reach Substantial
Completion and Final Completion by the above specified dates.

5. Insurance Certificates and Required Performance and Payment Bonds.
5.1 In accordance with Section 00170.70 of the Specifications, Contractor shall furnish proof of the
required insurance naming Clackamas County as an additional insured. Insurance certificates may
be returned with the signed Contract or may be emailed to Procurement@clackamas.us.

5.2 Primary Coverage: Insurance carried by Contractor under the Contract shall be the primary
coverage. The coverages indicated are minimums unless otherwise specified in the Contract
Documents.

5.2.1 Workers' Compensation: All employers, including Contractor, that employ subject workers
who work under the Contract in the State of Oregon shall comply with ORS 656.017 and provide
the required Workers’ Compensation coverage, unless such employers are exempt under ORS
656.126. This shall include Employer’s Liability Insurance with coverage limits of not less than
the minimum amount required by statute for each accident. Contractors who perform the Work
without the assistance or labor of any employee need not obtain such coverage if the Contractor
certifies so in writing. Contractor shall ensure that each of its Subcontractors complies with these
requirements. The Contractor shall require proof of such Workers’ Compensation coverage by
receiving and keeping on file a certificate of insurance from each Subcontractor or anyone else
directly employed by either the Contractor or its Subcontractors.

5.3 Builder's Risk Insurance: During the term of the Contract, for new construction the Contractor
shall obtain and keep in effect Builder's Risk insurance on an all risk forms, including earthquake and
flood, for an amount equal to the full amount of the Contract, plus any changes in values due to
modifications, Change Orders and loss of materials added. Such Builder's Risk shall include, in
addition to earthquake and flood, theft, vandalism, mischief, collapse, transit, debris removal, and
architect's fees “soft costs” associated with delay of Project due to insured peril. Any deductible shall
not exceed $50,000 for each loss, except the earthquake and flood deductible which shall not exceed
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2 percent of each loss or $50,000, whichever is greater. The deductible shall be paid by Contractor.
The policy will include as loss payees Owner, the Contractor and its Subcontractors as their interests
may appear.

5.4 Builder's Risk Installation Floater: For Work other than new construction, Contractor shall obtain
and keep in effect during the term of the Contract, a Builder's Risk Installation Floater for coverage
of the Contractor's labor, materials and equipment to be used for completion of the Work performed
under the Contract. The minimum amount of coverage to be carried shall be equal to the full amount
of the Contract. The policy will include as loss payees Owner, the Contractor and its Subcontractors
as their interests may appear. Owner may waive this requirement at its sole and absolute discretion.

5.4.1 Such insurance shall be maintained until Owner has occupied the facility.

5.4.2 A loss insured under the Builder’s Risk insurance shall be adjusted by the Owner and made
payable to the Owner as loss payee. The Contractor shall pay Subcontractors their just shares of
insurance proceeds received by the Contractor, and by appropriate agreements, written where
legally required for validity, shall require Subcontractors to make payments to their Sub-
subcontractors in similar manner. The Owner shall have power to adjust and settle a loss with
insurers.

5.5 "Tail" Coverage: If any of the required liability insurance is arranged on a "claims made" basis,
"tail" coverage will be required at the completion of the Contract for a duration of 36 months or the
maximum time period available in the marketplace if less than 36 months. Contractor shall furnish
certification of "tail" coverage as described or continuous "claims made" liability coverage for 36
months following Final Completion. Continuous "claims made" coverage will be acceptable in lieu
of "tail" coverage, provided its retroactive date is on or before the effective date of the Contract.
Owner’s receipt of the policy endorsement evidencing such coverage shall be a condition precedent
to Owner’s obligation to make final payment and to Owner’s final acceptance of Work or services
and related warranty (if any).

5.6 Notice of Cancellation or Change: If the Contractor receives a non-renewal or cancellation notice
from an insurance carrier affording coverage required herein, or receives notice that coverage no
longer complies with the insurance requirements herein, Contractor agrees to notify Owner by fax
within five (5) business days with a copy of the non-renewal or cancellation notice, or written specifics
as to which coverage is no longer in compliance. When notified by Owner, the Contractor agrees to
stop Work pursuant to the Contract at Contractor’s expense, unless all required insurance remain in
effect. Any failure to comply with the reporting provisions of this insurance, except for the potential
exhaustion of aggregate limits, shall not affect the coverages provided to the Owner and its
institutions, divisions, officers, and employees.

Owner shall have the right, but not the obligation, of prohibiting Contractor from entering the Project
Site until a new certificate(s) of insurance is provided to Owner evidencing the replacement coverage.
The Contractor agrees that Owner reserves the right to withhold payment to Contractor until evidence
of reinstated or replacement coverage is provided to Owner.

5.7 Before execution of the Contract, the Contractor shall file with the Construction Contractors
Board, and maintain in full force and effect, the separate public works bond required by Oregon
Revised Statutes, Chapter 279C.830 and 279C.836, unless otherwise exempt under those provisions.
The Contractor shall also include in every subcontract a provision requiring the Subcontractor to have
a public works bond filed with the Construction Contractors Board before starting Work, unless
otherwise exempt, and shall verify that the Subcontractor has filed a public works bond before
permitting any Subcontractor to start Work.
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5.8 When the Contract Price is $50,000 or more, the Contractor shall furnish and maintain in effect
at all times during the Contract Period a performance bond in a sum equal to the Contract Price and
a separate payment bond also in a sum equal to the Contract Price. Contractor shall furnish such
bonds even if the Contract Price is less than the above thresholds if otherwise required by the
Contract Documents.

5.9 Bond forms furnished by the Owner and notarized by Contractor's surety company authorized
to do business in Oregon are the only acceptable forms of performance and payment security, unless
otherwise specified in the Contract Documents.

6. Responsibility for Damages/Indemnity.

6.1 Contractor shall be responsible for all damage to property, injury to persons, and loss, expense,
inconvenience, and delay that may be caused by, or result from, the carrying out of the Work to be done under
the Contract, or from any act, omission or neglect of the Contractor, its Subcontractors, employees, guests,
visitors, invitees and agents.

6.2 To the fullest extent permitted by law, Contractor shall indemnify, defend (with counsel approved by
Owner) and hold harmless the Owner and its elected officials, officers, directors, agents, and employees
(collectively "Indemnitees™) from and against all liabilities, damages, losses, claims, expenses, demands and
actions of any nature whatsoever which arise out of, result from or are related to: (a) any damage, injury, loss,
expense, inconvenience or delay described in this Section 6.1; (b) any accident or occurrence which happens
or is alleged to have happened in or about the Project Site or any place where the Work is being performed,
or in the vicinity of either, at any time prior to the time the Work is fully completed in all respects; (c) any
failure of the Contractor to observe or perform any duty or obligation under the Contract Documents which is
to be observed or performed by the Contractor, or any breach of any agreement, representation or warranty of
the Contractor contained in the Contract Documents or in any subcontract; (d) the negligent acts or omissions
of the Contractor, a Subcontractor or anyone directly or indirectly employed by them or any one of them or
anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss or expense
is caused in part by a party indemnified hereunder (except to the extent otherwise void under ORS 30.140);
and (e) any lien filed upon the Project or bond claim in connection with the Work. Such obligation shall not
be construed to negate, abridge, or reduce other rights or obligations of indemnity which would otherwise
exist as to a party or person described in this Section 6.2.

6.3 In claims against any person or entity indemnified under Section 6.2 by an employee of the Contractor, a
Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable,
the indemnification obligation under Section 6.2 shall not be limited on amount or type of damages,
compensation or benefits payable by or for the Contractor or a Subcontractor under workers' compensation
acts, disability benefit acts or other employee benefit acts.

7. Tax Compliance.

Contractor must, throughout the duration of this Contract and any extensions, comply with all tax laws of this
state and all applicable tax laws of any political subdivision of this state. Any violation of this section shall
constitute a material breach of this Contract. Further, any violation of Contractor’s warranty in this Contract
that Contractor has complied with the tax laws of this state and the applicable tax laws of any political
subdivision of this state also shall constitute a material breach of this Contract. Any violation shall entitle
County to terminate this Contract, to pursue and recover any and all damages that arise from the breach and the
termination of this Contract, and to pursue any or all of the remedies available under this Contract, at law, or in
equity, including but not limited to: (A) Termination of this Contract, in whole or in part; (B) Exercise of the
right of setoff, and withholding of amounts otherwise due and owing to Contractor, in an amount equal to
County’s setoff right, without penalty; and (C) Initiation of an action or proceeding for damages, specific
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performance, declaratory or injunctive relief. County shall be entitled to recover any and all damages
suffered as the result of Contractor’s breach of this Contract, including but not limited to direct, indirect,
incidental and consequential damages, costs of cure, and costs incurred in securing replacement
performance. These remedies are cumulative to the extent the remedies are not inconsistent, and County
may pursue any remedy or remedies singly, collectively, successively, or in any order whatsoever.

The Contractor represents and warrants that, for a period of no fewer than six calendar years preceding the
effective date of this Contract, has faithfully complied with: (A) All tax laws of this state, including but not
limited to ORS 305.620 and ORS chapters 316, 317, and 318; (B) Any tax provisions imposed by a political
subdivision of this state that applied to Contractor, to Contractor’s property, operations, receipts, or income,
or to Contractor’s performance of or compensation for any work performed by Contractor; (C) Any tax
provisions imposed by a political subdivision of this state that applied to Contractor, or to goods, services, or
property, whether tangible or intangible, provided by Contractor; and (D) Any rules, regulations, charter
provisions, or ordinances that implemented or enforced any of the foregoing tax laws or provisions.

8. Confidential Information.

Contractor acknowledges that it and its employees or agents may, in the course of performing their
responsibilities under this Contract, be exposed to or acquire information that is confidential to Owner. Any
and all information of any form obtained by Contractor or its employees or agents in the performance of this
Contract shall be deemed confidential information of Owner (“Confidential Information”). Contractor agrees
to hold Confidential Information in strict confidence, using at least the same degree of care that Contractor
uses in maintaining the confidentiality of its own confidential information, and not to copy, reproduce, sell,
assign, license, market, transfer or otherwise dispose of, give, or disclose Confidential Information to third
parties or use Confidential Information for any purpose unless specifically authorized in writing under this
Contract.

9. Counterparts.

This Contract may be executed in several counterparts, all of which when taken together shall constitute an
agreement binding on all Parties, notwithstanding that all Parties are not signatories to the same counterpart.
Each copy of the Contract so executed shall constitute an original.

10. Integration.

All provisions of state law required to be part of this Contract, whether listed in the General or Special
Conditions or otherwise, are hereby integrated and adopted herein. Contractor acknowledges the obligations
thereunder and that failure to comply with such terms is a material breach of this Contract.

The Contract Documents constitute the entire agreement between the parties. There are no other
understandings, agreements or representations, oral or written, not specified herein regarding this Contract.
Contractor, by the signature below of its authorized representative, hereby acknowledges that it has read this
Contract, understands it, and agrees to be bound by its terms and conditions.

11. Liguidated Damages

The Contractor acknowledges that the Owner will sustain damages as a result of the Contractor’s failure to
substantially complete the Project in accordance with the Contract Documents. These damages may include,
but are not limited to delays in completion, use of the Project, and costs associated with Contract
administration and use of temporary facilities.

11.1  Liquidated Damages shall be as follows if the actual Substantial Completion exceeds the
required date of Substantial Completion:
11.1.1. $700 per Calendar day past the Substantial Completion date as identified in section
00180.85 (b) and 00180.85 (c).
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12. Compliance with Applicable Law. Contractor shall comply with all federal, state, county, and local laws,
ordinances, and regulations applicable to the Work to be done under this Contract including, but not limited
to, compliance with the prohibitions set forth in ORS 652.220, compliance of which is a material element of
this Contract and failure to comply is a material breach that entitles County to exercise any rights and remedies
available under this Contract including, but not limited to, termination for default.

13. Responsibility for Taxes. Contractor is solely responsible for payment of any federal, state, or local taxes
required as a result of the Contract or the Work including, but not limited, to payment of the corporate activity
tax imposed under enrolled HB 3427 (2019 Oregon regular legislative session). Contractor may not include
its federal, state, or local tax obligations as part of the cost to perform the Work.

In witness whereof, Clackamas County executes this Contract and the Contractor does execute the same as
of the day and year first above written.

Contractor DATA:

Colton Homes Inc, dba Colton Construction Co.
P.O. Box 1168

Oregon City, Oregon 97045

Contractor CCB # 184522 Expiration Date: 11/5/2020
Oregon Business Registry # 141080-96  Entity Type: DBC State of Formation: Oregon

Payment information will be reported to the IRS under the name and taxpayer ID# provided by the Contractor.
Information must be provided prior to contract approval. Information not matching IRS records could subject
Contractor to 28 percent backup withholding.

Colton Homes Inc, dba Colton Construction Co. Clackamas County Board of County Commissioners
Authorized Signature Date Chair Date
Name / Title Printed Recording Secretary

APPROVED AS TO FORM

County Counsel Date

Clackamas County Contract Form B-6 (6/2019)
Page 6





