DAN JOHNSON
DIRECTOR

CLACKAMAS

COUNTY DEPARTMENT OF TRANSPORTATION AND DEVELOPMENT

DEVELOPMENT SERVICES BUILDING
150 BEAVERCREEK ROAD ORrecon City, OR 97045

February 20, 2020

Board of County Commissioners
Clackamas County

Members of the Board:
Resolution Delegating Authority to the Director of the Department of Transportation and

Development to Approve Renewal Agreements with United States Department of Agriculture
for the Purposes of Compliance with Migratory Bird Mitigation

Purpose/Outcomes | To allow the Director of the Department of Transportation and
Development to enter into annual contracts with the USDA, in
accordance with the Cooperative Services Agreement signed in
2016

Dollar Amount and | The contract is paid for by individual Capital Improvement projects

Fiscal Impact based on hours spent performing work

Funding Source Road Fund

Duration December 31, 2021

Strategic Plan Build a strong infrastructure

Alignment Build public trust through good government

Counsel Review February 11, 2020

Contact Person Mike Ward, Project Manager 503-742-4688

Clackamas County has been utilizing the US Department of Agriculture (USDA) to certify
compliance with the Migratory Bird Act, most recently formalized by a Cooperative Service
Agreement signed in 2016. The USDA is notified of which projects need inspection by County
staff, and bill the County for the hours spent directly related to a project. Project budgets
presented to the Board incorporate the funds necessary to cover USDA costs.

USDA has requested that the County formalize the agreement with signed renewal agreements
each year. The total paid to USDA in 2019 over all projects was $6,272.77. Since it is the
practice of the County to have the board review all intergovernmental contracts which could
result in expenditures greater than $5,000, staff is requesting that the Board delegate its
authority to the Director of Transportation and Development to sign the renewal agreements
through the end of the term of the Cooperative Services Agreement, which expires on
December 31, 2021 unless extended by written agreement of the parties, provided the renewal
agreements are consistent with the Cooperative Services Agreement, and provided the renewal
agreements are generally consistent with the form attached to this report.

Because funding is provided under specific project budgets, this agreement will have no
additional impact to the County’s budget.
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RECOMMENDATION:

Staff respectfully recommends that the Board approve a resolution delegating authority to the
Director of the Department of Transportation and Development to sign annual renewal
agreements for reimbursement with the United States Department of Agriculture.

Mike Ward, P.E.
Project Manager

Attachment:
Cooperative Service Agreement with USDA
Renewal Agreement



BEFORE THE BOARD OF COUNTY COMMISSIONERS

OF CLACKAMAS COUNTY, STATE OF OREGON

\
A Resolution Delegating Authority to Resolution No.

the Director of the Department of Page 1 of 1
Transportation and Development
Authority to Approve Renewal >'
Agreements with the United States
Department of Agriculture

o

WHEREAS, Clackamas County has been utilizing the US Department of Agriculture
(USDA) to certify compliance with the Migratory Bird Act, most recently formalized by a
Cooperative Service Agreement signed in 2016; and

WHEREAS, the USDA is notified of which projects need inspection by County staff,
and bill the County for the hours spent directly related to a project. Project budgets presented
to the Board incorporate the funds necessary to cover USDA costs; and

WHEREAS, USDA has requested that the County formalize the agreement with
signed renewal agreements each year; and

WHEREAS, staff believes it would be most efficient for the Board to delegate its
authority to the Director of Transportation and Development to sign the renewal agreements
through the end of the term of the Cooperative Services Agreement, which expires on
December 31, 2021 unless extended by written agreement of the parties, provided the
renewal agreements are consistent with the Cooperative Services Agreement, and provided
the renewal agreements are generally consistent with the form historically used by the USDA,;
and

NOW, THEREFORE, the Clackamas County Board of Commissioners do hereby
resolve:

1. That the Clackamas County Board of County Commissioners hereby delegates
its authority to the Director of Transportation and Development to sign renewal
agreements associated with the Cooperative Services Agreement with the USDA,
which expires on December 31, 2021, related to compliance with the Migratory
Bird Act, provided the renewal agreements are consistent with the Cooperative
Services Agreement, and provided the renewal agreements are generally
consistent with the form that has traditionally been used by the USDA for such
renewals.

Dated this day of February, 2020

CLACKAMAS COUNTY BOARD OF COMMISSIONERS

Chair

Recording Secretary



Agreement No: 16-73-41-6431-RA
AP.RA.RX41.73.0115

COOPERATIVE SERVICE AGREEMENT
between

CLACKAMAS COUNTY TRANSPORTATION DEPARTMENT, OREGON (COOPERATOR)

MIGRATORY BIRD MITIGATION
and
UNITED STATES DEPARTMENT OF AGRICULTURE
ANIMAL AND PLANT HEALTH INSPECTION SERVICE
WILDLIFE SERVICES (WS)

ARTICLE 1 - PURPOSE

The purpose of this Agreement is to conduct wildlife damage management (WDM) activities to control birds,
bats or any wildlife species posing a threat to the Clackamas County Transportation Department.

ARTICLE 2 - AUTHORITY

APHIS WS has statutory authority under the Act of March 2, 1931 (46 Stat. 1468; 7 U.S.C.426-426b) as
amended, and the Act of December 22, 1987 (101 Stat. 1329-331, 7 U.S.C. 426¢), for the Secretary of
Agriculture to cooperate with States, individuals, public and private agencies, organizations, and institutions in
the control of wild mammals and birds that are reservoirs for zoonotic diseases, or are injurious or a nuisance to,
among other things, agriculture, horticulture, forestry, animal husbandry, wildlife, and public health and safety.

ARTICLE 3 - MUTUAL RESPONSIBILITIES

The Cooperator and WS agree:

a.

To confer and plan a WDM program that addresses the need for managing conflicts caused by migratory
or nuisance birds, bats or other wildlife for the Transportation Department in Clackamas County. Based
on this consultation, WS will formulate annually, in writing, the program work plan and associated
budget and present them to the Cooperator for approval.

Each year the Cooperator and APHIS-WS must agree to and sign the annual Work and Financial Plans,
which upon execution are incorporated into this Agreement by reference.

When either of the Cooperating parties address the media or incorporate information into reports and/or
publications, both Cooperating parties must agree, in writing, to have their identities disclosed when
receiving due credit related to the activities covered by this agreement.

That APHIS-WS has advised the Cooperator that other private sector service providers may be available
to provide wildlife management services and notwithstanding these other options, Cooperator requests
that APHIS-WS provide wildlife management services as stated under the terms of this Agreement.

ARTICLE 4 - COOPERATOR RESPONSIBILITIES

The Cooperator agrees:

a.

To designate M. Barbara Cartmill, Director of DTD, Clackamas County, 150 Beavercreek Road,
Oregon City, OR 97045, 503-742-4326 as the authorized representative who shall be responsible for
collaboratively administering the activities conducted in this Agreement;

To reimburse APHIS-WS for costs, not to exceed the annually approved amount specified in the Work
and Financial Plan. If costs are projected to exceed the amount reflected in the Financial Plan, the Work
and Financial Plan shall be formally revised and signed by both parties before services resulting in
additional costs are performed. The Cooperator agrees to pay all costs of service submitted via an
invoice within 30 days of the date of the submitted invoice or invoices as submitted by APHIS-WS.
Late payments are subject to interest, penalties, and administrative charges and costs as set forth under
the Debt Collection Improvement Act of 1996. If the Cooperator is delinquent in paying the full amount



Agreement No: 16-73-41-6431-RA
AP.RARX41.73.0115

of the due service costs submitted by APHIS-WS, and/or is delinquent in paying the due late payments,
and/or is delinquent in paying the interest, penalties, and/or administrative costs on any delinquent due
service costs, APHIS-WS will immediately cease to provide the respective service associated with the
submitted service costs. APHIS-WS will not reinstate or provide the respective service until all due
service costs, and/or due late payments, and/or due interest, penalty, and/or administrative costs are first
paid in full.

To provide a Tax Identification Number or Social Security Number in compliance with the Debt
Collection Improvement Act of 1996.

As a condition of this Agreement, The Cooperator ensures and certifies that it is not currently debarred
or suspended and is free of delinquent Federal debt.

ARTICLE 5 — WS RESPONSIBILITIES

WS agrees:

a.

To designate David E. Williams, WS Oregon State Director, 6135 NE 80" Suite A-8, Portland, OR

responsible for collaboratively administering the activities conducted in this Agreement;

The performance of wildlife damage management actions by WS under this agreement is contingent
upon a determination by WS that such actions are in compliance with the National Environmental
Policy Act, Endangered Species Act, and any other applicable environmental statutes. WS will not
make a final decision to conduct requested wildlife damage management actions until it has made the
determination of such compliance;

To provide qualified personnel and other resources necessary to implement the approved WDM
activities delineated in the Work and Financial Plan referenced in 3.a of this Agreement.

To bill the Cooperator for costs incurred in performing WDM activities as authorized in the approved
annual Work and Financial Plan as may be amended.

To notify the Cooperator if costs are projected to exceed the amounts estimated and agreed upon in the
Financial Plan. WS will cease providing goods or services until a revision to the Work and Financial
Plan, as appropriate, have been agreed to and signed by both parties to this Agreement.

Authorized auditing representatives of the Cooperator shall be accorded reasonable opportunity to
inspect the accounts and records of WS pertaining to such claims for reimbursement to the extent
permitted by Federal laws and regulations.

ARTICLE 6 — WS CONDITIONS

For costs borne by WS, this agreement is contingent upon the passage of the Agriculture, Rural Development,
and Related Agencies Appropriation Act for the current fiscal year from which expenditures may be legally met
and shall not obligate APHIS upon failure of Congress to so appropriate. This Agreement also may be reduced
or terminated if Congress provides APHIS funds only for a finite period under a Continuing Resolution.

ARTICLE 7 - ASSURANCES

Nothing in this agreement shall prevent any other State, agency, organization or individual from entering into
separate agreements with WS the Cooperator for the purpose of managing wildlife damage.

ARTICLE 8 - CONGRESSIONAL RESTRICTIONS

Pursuant to Section 22, Title 41, United States Code, no member of or delegate to Congress shall be admitted to
any share or part of this agreement or to any benefit to arise therefrom.
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ARTICLE 9 — APPLICABLE REGULATIONS

All WDM activities will be conducted in accordance with applicable Federal, State, and local laws and
regulations.

This agreement is not a procurement contract (31 U.S.C. 6303), nor is it considered a grant (31 U.S.C. 6304).
In this agreement, APHIS provides goods or services on a cost recovery basis to nonfederal recipients.

ARTICLE 10 — LIABILITY

APHIS assumes no liability for any actions or activities conducted under this agreement except to the extent the
recourse or remedies are provided by Congress under the Federal Tort Claims Act (28 USC 1346(b), 2401(b),
2671-2680).

ARTICLE 11 - AGREEMENT EFFECTIVE DATE

This agreement shall become January 1, 2016 and continue through December 31, 2021. This agreement may
be amended at any time by mutual agreement of the parties in writing. It may be terminated by either party
upon 60 days written notice to the other party. Further, in the event the Cooperator does not for any reason
reimburse expended funds, WS is relieved of the obligation to continue any operations under this agreement.

AUTHORIZATION:
Clackamas County Transportation Department
93-6002286:
12 5. Costheriet Dute. 10, 205
M. Barbara Cartmill . Date

UNITED STATES DEPARTMENT OF AGRICULTURE
ANIMAL AND PLANT HEALTH INSPECTION SERVICE
WILDLIFE SERVICES

Tax Identification Number: 41-0696271

Do LN P s 12

State Director, WS Oregon Date

i . [ /&"— //G
Date !




United States Department of the Interior

U.S. FISH AND WILDLIFE SERVICE
Pacific Region Migratory Bird Permit Office
911 NE 11" Avenue
Portland, Oregon 97232

December 2, 2019

Your Federal Migratory Bird SPECIAL PURPOSE MISCELLANEOUS PERMIT, expires
on MARCH 31, 2020.

Please complete the following through question 4 and sign, even if you do not wish to renew.
Submit the signed, complete form to PermitsR1MB@fws.gov or the address above.

1. Permit Number: MB25437B-1

2. Name on Permit: Clackamas County dba Dept of Transportation and Development
3. Current Mailing Address: 150 Beavercreek Road Oregon City, OR 97045
4. Do you wish to renew your permit: @Yes O No

RENEWAL PROCEDURES:
You must provide the following for renewal of your permit. Be as thorough and specific as
possible in your response. Incomplete requests will be returned, delayed or abandoned.

5. The fee for this permit is $100. Have you:
OMaiIed this application form hard-copy and enclosed a check
OSubmitted this application electronically and mailed a check with coversheet

@ Not submitted a fee, fee exempt (permit is issued to government agency)

6. Are you requesting a change in activities (i.e. new species, increased number, new location)?

@Yes O No

7. Principal Officer (if organization, person responsible) Change from 2019? @ Yes O No
Name: Dan Johnson Title:
If change, why? County requests new POC

8. Name of Primary Contact (person FWS should contact): Mike Ward

9. Contact Phone Number: 503-742-4688

10. Contact Email Address: MWard@clackamas.us

11. Address where records are kept:
[]| Same as mailing address




Please provide the information requested below. This application form is used for activities that are not
addressed in existing permit types. Please do your best to answer the questions as relevant to your situation and
include any information you think may be relevant, even if not specifically asked for. If additional information
needs to be provided that does not fit in the designated spaces, add additional sheets to your application
submission.

The Permittee or Principal Officer must sign at the bottom of the application. Unsigned applications will
be returned.

Be sure to submit your Annual Report form.

Questions

1) What is the purpose of your activity? Provide a detailed description of the proposed project or activity.
Include how your activity (a) benefits the migratory bird resource, (b) addresses an important research reason,
(c) addresses human concerns for individual birds, or (d) other compelling justification. Include copies of
supporting documentation that may be useful for evaluating your request.

1. EachyearClackamasCountyDepartmenbdf Transportatiortonductsconstructiorandmaintenanc@rojects
includingsidewalkdevelopmentroadwidening,andbridgeimprovementsvhich arenecessaryo providesafe
transportfor drivers,cyclists,andpedestriansAs muchaspossible projectsthatcouldimpactnestingbirdsare
completedbutsidethe bird breedingseasonHowever,someprojectsoccurin the springandsummermnwhen
MBTA-protectedbirdsarenesting.In thesesituationsthe removalof vegetatioror constructioractivity on
bridgescould causeanactivenestto fail, resultingin ‘take'underMBTA. To minimizethe potentialof
migratorybird mortality, ClackamagCountyhasenterednto anagreemenivith USDA-Wildlife ServiceqWS)
to provideprofessionawildlife managemenin projectsbetweerMarch 1standAugust31st.WS conducts
regularinspectionsandremovesdnactivenestswith theintentionof dissuadingirdsfrom nestingin locations
thatwill beimpactedby constructionThegoalon all projectsis no bird mortality. Despitediligent effortsto
locateandremoveemptyneststhereis a possibilitythateggswill belaid beforethe nestis discoveredin these
caseghe SpecialPurposéMiscellaneous’ermitwould be neededo give WS the authorityto destroyactive
nestscontainingeithereggsor fledglings.

a. This projectbenefitsthe bird resourcebecaus&VS will dissuadéirdsfrom potentialimpactareado locations
outsideof constructiorzonesvheresuccessfuhestingis morelikely to occur.

b. No researchopicsaredirectly partof thereasonindor this permitapplication.

c. Conductingegularinspectiongo minimizetakeandhavinga permitin the eventof the needto removean
activenestwould bereceivedoositively by peoplewith concerngor nestingbirds.

d. N/A



2) What activity are you requesting?
a) Species (scientific and common name).
b) Quantity of each species.
¢) Live migratory bird(s) or type specimen (mount, parts, nests, and/or eggs).
d) Source (wild-caught, captive-raised) .
e) Take activity (i.e. kill, trap-release, trap-retain, salvage, possess, etc.).

2a &b: Annual active nest take of the following species:
Barn swallow (Petrochelidon pyrrhonota) - 20 nests
Cliff swallow (Hirundo rustica) - 20 nests

American robin (Turdus migratorius) - 15 nests
American crow (Corvus brachyrhynchos) - 5 nests
Western scrub-jay (Aphelocoma californica) - 5 nests
Killdeer (Charadrius vociferus) - 5 nests

Canada goose (Branta canadensis) - 5 nests

Song sparrow (Melospiza melodia) - 5 nests

American dipper (Cinclus mexicanus) - 5 nests

Any species not listed except for BCC species, raptors, eagles - 10 nests

c. Nests and associated eggs or fledglings.

d. Wild birds.

e. Nests, eggs, fledglings removed and destroyed. Possible transfer of fledglings to wildlife
rehab facility depending on situation.

3) Explain why you chose these species, collection location, and number of birds requested.

3. Thespeciedistedon this applicationcouldbe encountereat projectsitesin ClackamasCounty.
Swallowsandrobinsarecommonlyfoundon andunderbridges.Theremaindeiof the speciedave
regularlybeendetectedn vegetatiorremovalprojectsin westernOregon.Becausave cannotbe sure
of whattypeof birdswill befoundateachprojectlocationwe arerequestingadditionalspeciesiot
listed,alongwith specifictakenumberdor the mostcommonlyencounteredpeciesto ensureViBTA
complianceatall projectsites.With regularmonitoringandcontinualremovalof newly built nests,
takenumberdor all speciesareexpectedo beverylow or zero.



4) Describe your methods. Include the information below as applicable.

a) Trapping: explain your choice of trap, frequency of trap checks, and what, if any, lure you
will use.

b) Lethal Collection: type of gun and ammunition; explain why nonlethal methods do not meet
your objectives.

c) Euthanasia: describe your euthanasia method. For more information see the American
Veterinary Medical Association (AVMA) Guidelines for the Euthanasia of Animals
(https://www.avma.org/KB/Policies/Pages/Euthanasia-Guidelines.aspx).

d) Invasive Procedures: describe your methods and how you will minimize pain and stress.

e) Captivity: describe where and how long birds will be kept in captivity. Include a
description, dimensions, and/or photographs of permanent and transport enclosures. Include
the diet and enrichment you will provide.

f) Release to the Wild: describe your choice of release location(s). Provide State authorization,
if required. If held longer than 24 hours, describe how birds will be evaluated for release
and, if needed, conditioned for release.

4a.NA, notrappingis expectedo occurunderthis permit.

b. Lethalcollectionof activenestswith eggsor fledglingswill be conductedria handremovalor with
extensiorpolesor paintballmarkers Non-lethalmethodswill largely meetthe projectobjectivesso
lethal collectionwill be minimal. With enclosedhestssuchascliff swallowsor for nestshighup on
bridgesor in trees,contentscan'talwaysbe determinedeforethe nestis removed.Thereforethe
permitis necessaryn the eventeggsor fledgling arediscovereduponthe nestbeingremoved.

c. Euthanasiaf fledglingswill occurvia cervicaldislocationor decapitationDestructionof eggswill
occurwith similar methodsf theembryois estimatedo be morethan50% developedFor eggsless
than50% developedexposurdo coolingor freezingwill beused.

d. Methodsfor cervicaldislocationor decapitatiorwill be conductedy trainedWS personneto ensure
theminimumamountof painanddistresgpossible Eggslessthan50% developedvill behandled
gentlywhile transportedo alocationwherecoolingor freezingcanbeaccomplished.

e.Birds arenot expectedo bekeptin captivity underthis permit.In the eventof the needto transport
fledglingsto arehabfacility, WS hasmodified petcratesandboxessuitablefor smallbirds. Theyare
lined with sawdusbr similar materialandkeptinsidethetruck duringtransporto minimize exposure.
Timein captivity would be expectedo belessthananhour.

f. WS personneWould not releasebirds backinto thewild. Theywould betransferredo alicensed
wildlife rehabfacility.



5) Provide the exact location of the property or properties where the activity (where bird(s) will be
collected, held in captivity, released to the wild, etc.) would be conducted including state, county, and
physical address, and latitude/longitude in decimal degrees (e.g. 36.87998/-88.3435). If available,
provide a copy of any authorizations for access to State, Federal, or Tribal land. For assistance
determining the latitude/longitude for a specific location in decimal degrees, please visit https://
earthexplorer.usgs.gov/.

5. Projectlocationswherenestremovalcould occurwill bein Oregon,on ClackamasCountyproperty,
infrastructureandright-of-way or adjacentandwith written landownerapproval Exactlocationsfor
2020andbeyondhaven'tbeenidentified by ClackamasCountymanagerstthetime of this application
Locationswill beprovidedby WS to USFWSvia emailatthe beginningof the bird breedingseason
prior to work occurring.If additionalprojectsareidentified mid-seasonthoselocationswill be
providedaswell.

6) Indicate the intended disposition of the birds and/or specimens. If applicable, include the federal
permit number, name, and address of the public, scientific, or educational institution to which all
specimens ultimately will be donated upon completion of activity. You must include an official letter
from this entity indicating their willingness to accept these donations. The letter must be on their
letterhead and list their federal migratory bird permit number or indicate how they meet the federal
permit exemption under 50 CFR 21.12.

6. Active nestsandassociate@ggsandfledglingswill bedisposedf via burial afterappropriate
euthanasidf atransferof fledglingsis possiblethe closestrehabfacility with availability will be
selectedFacility informationwill be providedto USFWSatthetime of thetransfer.

7) Subpermittees: List anyone who will be assisting you with the permitted activities that you want
identified on your permit.

7. Subpermitteesvho will be operatingunderClackamasCounty'spermitincludeemployee®f
USDA-Wildlife Services.


https://earthexplorer.usgs.gov/

8) For activities that include kill, trap-retain, and/or trap-relocate birds from the wild: to assist us in
complying with the National Environmental Policy Act (NEPA), as much as possible describe any
anticipated effects (positive or negative) to:

a) Breeding birds or other seasonality concerns.

b) Populations of Birds of Conservation Concern and bird species with small local populations.
c) Potential disease transmission.

d) Non-target species.

e) Threatened or endangered species.

f) Spread of invasive species.

g) Other natural resources including natural lands and waters.

h) Cultural resources including historical sites.

1) Low income, minority and/or Native American populations.

j) Public health and safety.

8a.This projectwill havepositiveimpactsto breedingbirds. Althoughthereis the potentialfor asmall
amountof take, it is likely thatwhennew,emptynestsareremoved subsequemestingattemptswill be
outsideof projectboundariesThisincreaseshelikelihood of successfuhesting.Hadno planbeenin
place,increasedegativeimpactsto birdswould be expectedasnestsvould be destroyeduring
constructionAlso, requestedakenumbersarehigh estimatesActual takeis expectedo be extremely
minimal or zero.

b. Thereareno potentialimpactto Birds of ConservatiorConcerrwithin the projectareaWe don’t
expectto encountespeciewith smalllocal populations.

c. Thereis norisk of diseasd@ransmission.

d. Therearenothreatsto non-targetsastheactivity is 100%selectivefor targetspecies.

e. Therearen'texpectedo beanyT/E bird speciesn the projectarea.

f. Thereis norisk of the spreadf invasivespeciesinderthis permit.

g. Thereis norisk to othernaturalresourcesinderthis permit.

h. Thereis norisk to culturalresourcesinderthis permit.

i. Thereis norisk to low income,minority or Native Americanpopulationaunderthis permit.

J- Thereis norisk to public healthandsafetyunderthis permit.



9) Any permit issued as a result of this application is not valid unless you also have any required
State or tribal permits or approvals associated with the activity. Have you obtained all required State or
tribal permits or approvals to conduct this activity?

O Yes, Have Attached
@ None Required

O Have Applied, Will Provide Upon Request

All Applicants:

If this written request for renewal of your permit is postmarked or received electronically by March 1,
2020, you may continue activities authorized by your expired permit until the Service has acted on your
request for renewal. (See 50 CFR 13.22) Please allow 30 days for processing. You may be required to
submit a new application if you allow your current permit to expire.

If you have any questions, please contact this office at the address above, PermitsR1IMB@fws.gov, or call
503-872-2715. Information, regulations and forms may be obtained by visiting our website at
www.fws.gov/permits.

Please note that the Service revised the list of species protected under the Migratory Bird Treaty Act on
November 1, 2013. Please visit http://www.fws.gov/migratorybirds/mbpermits.html for more
information.

I hereby certify that all information submitted in support of my original application remains current
and correct except as changed previously or with this form. | understand any false statement may
subject me to the criminal penalties of 18 USC 1001.

Signature Date

Signature of permittee/principal officer Date of signature (mm/dd/yyyy)




DAN JOHNSON
DIRECTOR

CLACKAMAS

COUNTY DEPARTMENT OF TRANSPORTATION AND DEVELOPMENT
DEVELOPMENT SERVICES BUILDING

150 BEAVERCREEK ROAD Orecon City, OR 97045

February 20, 2020

Board of Commissioners
Clackamas County

Members of the Board:

Approval of an Intergovernmental Agreement between Clackamas County and the City of
Canby to Transfer Permitting Authority and Maintenance Responsibility for a Portion of
South Ivy Street (Market Road #10, DTD #61012) to the City

Purpose/Outcomes

Transfers permitting authority and maintenance responsibility for
construction on portions of S. Ivy Street to the City of Canby.

Dollar Amount and
Fiscal Impact

Cost savings in the form of staff time and materials related to the
permitting, maintenance and oversight of this roadway.

Funding Source

Road Fund

Duration

Upon execution; permanent

Previous Board
Action

N/A

Strategic Plan
Alignment

Build a strong infrastructure
Build public trust through good government

Counsel Review

February 11, 2020

Contact Person

Michael Bays, Survey Cadd Supervisor; 503-742-46667

Clackamas County currently has jurisdiction, including permitting authority, enforcement of road
standards and maintenance responsibility of S. Ivy Street (also known as the Canby-Marquam
Highway per County maintenance records). An approximately 1/2 mile long section of S. Ivy
Street, currently within the City of Canby, is part of an existing agreement with the City for future
jurisdictional transfer. This section of S. Ivy Street undergoing extensive development and it is
agreed that the City is best suited to exercise primary authority. This intergovernmental
agreement addresses transferring rights and duties as “road authority,” including permitting
authority, development of road standards, and maintenance responsibility to the City for this
portion of S. Ivy Street.

Transferring the rights and duties as road authority for this portion of S. Ivy Street to the City of
Canby will eliminate confusion and improve efficiencies of maintenance and public service. The
City will perform all construction and reconstruction; improvement or repair and maintenance;
review and issuance of access permits; establishment of roadway standards; acquisition of right
of way; storm water and drainage facility repair and maintenance; and review and issuance of
street opening permits. The County will retain official jurisdiction of this portion of the roadway
until such time as the City of Canby requests jurisdictional transfer as outlined in the previous
agreement with the County.
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This agreement has been reviewed signed by the Canby City Mayor. The Agreement signed by
the city contained a Scribner’s error in the description of the section of S. Ivy Street to be
transferred by this intergovernmental agreement. The City has been made aware of this error
and agrees that the error it can be struck from the agreement presented this day.

RECOMMENDATION:

Staff respectfully recommends that the Board approve this Intergovernmental Agreement with
the City of Canby to transfer rights and duties as road authority for a portion of S. lvy Street to
the City.

Respectfully submitted,

Michael Bays, Survey Cadd Supervisor
Attachments: IGA, Exhibit



RESOLUTION NO. 1326

A RESOLUTION REQUESTING AN INTERGOVERNMENTAL AGREEMENT
BETWEEN THE CITY OF CANBY AND CLACKAMAS COUNTY RELATED TO
ROAD MAINTENANCE AND PERMITTING AUTHORITY OF A PORTION OF S IVY
STREEET BETWEEN 13™ AVENUE AND THE SOUTHERLY URBAN GROWTH
BOUNDARY

WHEREAS, Chapter 190 authorizes local governments to enter into intergovernmental
agreements for the performance of any or all functions and activities that a local government, its
officers or agencies, have the authority to perform, including the authority to perform as the
“Road Authority” related to maintenance and permitting responsibilities for roads; and

WHEREAS, S. Ivy Street is a County Road, as defined in ORS 368.001, lying inside and
outside, but adjacent to, the boundaries of the City.; and

WHEREAS, the Parties agree that the City is best suited to assume primary
responsibility for maintenance and permitting of S. Ivy Street, approximately 200,660 square feet
in area, as more particularly depicted in Exhibit “A” of the intergovernmental agreement, which
is attached hereto and incorporated herein (“S. Ivy Street”).

WHEREAS, transfer of responsibility with regards to S. Ivy Street will lead to efficient
and consistent road maintenance activities and reduce any confusion on the part of the public as
to which Party is responsible for the condition and maintenance of S. Ivy Street, which primarily
serves the residents of the City; and

WHEREAS, the Parties acknowledge that jurisdiction of S. Ivy Street should transfer to
the City once annexed into the City’s boundary, and that this Agreement will no longer be

necessary once S. Ivy Street is annexed into the City and jurisdiction over S Ivy Street has been
transferred; and

WHEREAS, it is the intent of the Parties that the County transfer as much of its
responsibility under ORS 368 with regards to S. Ivy Street as may be allowed under state law in

order to grant the City control of S. Ivy Street prior to the annexation and jurisdictional transfer
of S. Ivy Street.

NOW, THEREFORE, BE IT RESOLVED by the Canby City Council, as follows:

The City agrees to assume responsibility for Road Authority activities (as outlined in
Section 3) for S. Ivy Street and shall be surrendered to the City pursuant to the terms and
conditions of the Agreement. The portion of S. Ivy Street subject to the Agreement is
approximately 200,660 square feet in area, as more particularly depicted and specifically
described in Exhibit “A” to the intergovernmental agreement. The City agrees to assume
responsibility from the date that the County concludes its hearing and decision on the
matter by approval of the INTERGOVERNMENTAL AGREEMENT BETWEEN
THE CITY OF CANBY AND CLACKAMAS COUNTY RELATED TO ROAD
MAINTENANCE AND PERMITTING AUTHORITY OF S.IVY STREET
BETWEEN 13™ AVENUE AND THE SOUTHERLY URBAN GROWTH
BOUNDARY.
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This resolution will take effect on September 18, 2019.

ADOPTED this 18" day of September, 2019 by the Canby City Council.

Brian Hodson

Mayor
ATTEST:
N e \ _ ~
Rick Robinson . -

City Recorder Pro-Tem
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Attachment to Resolution 1326

INTERGOVERNMENTAL AGREEMENT BETWEEN THE CITY OF CANBY AND
CLACKAMAS COUNTY RELATED TO ROAD MAINTENANCE AND PERMITTING
AUTHORITY OF SOUTH IVY STREET

This agreement (the “Agreement”) is made on the date all required signatures have been
obtained, between the City of Canby (“CITY?), a political subdivision of the State of Oregon,
and Clackamas County (“COUNTY™), a political subdivision of the State of Oregon, pursuant to

ORS Chapter 190 (Intergovernmental Cooperation), collectively referred to as the “PARTIES”
and each a “PARTY.”

RECITALS

WHEREAS, ORS Chapter 190 authorizes local governments to enter into -
intergovernmental agreements for the performance of any or all functions and activities that a
* local government, its officers or agencies, have the authority to perform, including the authority

to perform as the “Road Authority” related to maintenance and permitting responsibilities for
roads;

WHEREAS, S. Ivy St. is a County Road, as defined in ORS 368.001, lying outside, but
adjacent to the boundaries of the City.

WHEREAS, the Parties agree that the City is best suited to assume primary responsibility
for maintenance and permitting of S. Ivy St., approximately 200,660 square feet in area, as more
particularly depicted on Exhibit “A” which is attached hereto and incorporated herein (“Ivy.”).

WHEREAS, transfer of responsibility with regards to Ivy will lead to efficient and
consistent road maintenance activities and reduce any confusion on the part of the public as to

which Party is responsible for the condition and maintenance of Tvy, which primarily serves the
residents of the City; .

WHEREAS, the Parties acknowledge that jurisdiction.of vy should transfer to the City
once annexed into the City’s boundary, and that this Agreement will no longer be necessary once
Ivy is annexed into the City and jurisdiction over Ivy has been transferred; and

WHEREAS, it is the intent of the Parties that the County transfer as much of its
responsibility under ORS 368 with regards to Ivy as may be allowed under state law in order to
grant the City control of Ivy prior to the annexation and jurisdictional transfer of Ivy.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual promises set forth below and other

good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the Parties hereby agree as follows:

1. Term. This Agreement shall be effective upon execution, and shall expire automatically at

the time Ivy has been annexed into the City and the City assumes jurisdiction of Ivy pursuant
to ORS 368 and/or ORS 373.
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2. Transfer of Authority.

A.

C.

Responsibility for Road Authority activities (as outlined in Section 3) for Ivy shall be
surrendered to the City pursuant to the terms and conditions of this Agreement, The
portion of Tvy subject to this Agreement is approximately 200,660 square feet in area, as
more particularly depicted on Exhibit “A” and more specifically described as follows:

All that portion of S Canby-Marquam Highway, Market Road No. 10, Department
of Transportation and Development maintenance No. 61012; Situated in Section
04, T. 4S.,R. 1E., W.M. and-Section 33, T3S, R 1E, W.M,, as depicted on
Exhibit A, attached hereto, lying North of and between the Southerly Canby city
limit, also the South line of Section 04, T. 4S., R. 1E., W.M. (mile point 6.67)
and the Southerly right of way line of SW 13" Avenue (mile point 7.17), being a
total of approximately 2,620 feet long, varying in width,

Containing 200,660 square feet, more or less.

To facilitate the performance of responsibilities under this Agreement, the City hereby

accepts responsibility for Road Authority activities (as outlined in Section 3) for Ivy, as
described herein.

The City shall be solely responsible for all costs associated with the Road Authority
activities assumed by the City through this Agreement.

3. Road Authority Obligations. For purposes of this Agreement, the Road Authority activities
include, but are not necessarily limited to, the following:

A.

B.

Construction and reconstruction;

Improvement or repair, and maintenance;

. Maintenance and repair of related facilities within the roadway, including but not limited

to storm water drainage facilities, traffic control devices, street lights and roadside
barriers, except that the County shall retain responsibility for all maintenance associated
with the traffic control device located at the intersection of Ivy and SE 13 Ave.;
Timely elimination or mitigation of known hazards to the road users;

Issuance of permits for work or the establishment of roadway standards on Ivy; and

All other responsibilities the County may have under ORS 368 with regards to Ivy which
may be assumed by the City under state law,

4. Maintenance Standard. Any maintenance on Ivy required by this Agreement shall be
carried out in a manner that is similar to other roads with similar features, function, and
characteristics under the City’s jurisdiction.
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5. Termination.

A.

B.

E.

F.

The County and the City, by mutual written agreement, may terminate this Agreement at
any time.

Either the County or the City may terminate this Agreement in the event of a breach of
the Agreement by the other. Prior to such termination however, the Party seeking the
termination shall give the other Party written notice of the breach and of the Party’s intent
to terminate. If the breaching Party has not entirely cured the breach within fifteen (15)
days of deemed or actual receipt of the notice, then the Party giving notice may terminate
the Agreement at any time thereafter by giving written notice of termination stating the
effective date of the termination. If the default is of such a nature that it cannot be
completely remedied within such fifteen (15) day period, this provision shall be complied
with if the breaching Party begins correction of the default within the fifteen (15) day
period and thereafter proceeds with reasonable diligence and in good faith to effect the
remedy as soon as practicable. The Party giving notice shall not be required to give more
than one (1) notice for a similar default in any twelve (12) month period.

The County may terminate this Agreement in the event the County fails to receive
expenditure authority sufficient to allow the County, in the exercise of its reasonable
administrative discretion, to continue to make payments for performance of this
Agreement, or if federal or state laws, regulations or guidelines are modified or
interpreted in such a way that either this Agreement is prohibited or the County is
prohibited from paying for such work from the planned funding source.

The County or the City shall not be deemed to have waived any breach of this Agreement
by the other Party except by an express waiver in writing. An express written waiver as
to one breach shall not be deemed a waiver of any other breach not expressly identified,
even though the other breach is of the same nature as that waived.

Nothing herein shall prevent the Parties from meeting to mutually discuss the Project.
Each Party shall use best efforts to coordinate with the other to minimize conflicts.

Any termination of this Agreement shall not prejudice any rights or obligations accrued
to the Parties prior to termination.

6. Indemnification.

A. Subject to the limits of the Oregon Constitution and the Oregon Tort Claims Act or

successor statute, the County agrees to indemnify, save harmless and defend the City, its
officers, elected officials, agents and employees from and against all costs, losses,
damages, claims or actions and all expenses incidental to the investigation and defense
thereof (including legal and other professional fees) arising out of or based upon damages
or injuries to persons or property caused by the negligent or willful acts of the County or
its officers, elected officials, owners, employees, agents, or its subcontractors or anyone
over which the County has a right to control.

. Subject to the limits of the Oregon Constitution and the Oregon Tort Claims Act or

successor statute, the City agrees to indemnify, save harmless and defend the County, its
officers, elected officials, agents and employees from and against all costs, losses,
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damages, claims or actions and all expenses incidental to the investigation and defense
thereof (including legal and other professional fees) arising out of or based upon damages
or injuries to persons or property caused by the negligent or willful acts of the City or its
officers, elected officials, owners, employees, agents, or its subcontractors or anyone over
which the City has a right to control.

7. General Provisions

A.

Oregon Law and Forum. This Agreement, and all rights, obligations, and disputes
arising out of it will be governed by and construed in accordance with the laws of the
State of Oregon and the ordinances of Clackamas County without giving effect to the
conflict of law provisions thereof. Any claim between County and City that arises from
or relates to this Agreement shall be brought and conducted solely and exclusively within
the Circuit Court of Clackamas County for the State of Oregon; provided, however, if a
claim must be brought in a federal forum, then it shall be brought and conducted solely
and exclusively within the United States District Court for the District of Oregon. Inno
event shall this section be construed as a waiver by the County of any form of defense or
immunity, whether sovereign immunity, governmental immunity, immunity based on the
Eleventh Amendment to the Constitution of the United States or otherwise, from any
claim or from the jurisdiction of any court. County, by execution of this Agreement,
hereby consents to the in personam jurisdiction of the courts referenced in this section.

Applicable Law. The Parties hereto agree to comply in all ways with applicable local,
state and federal ordinances, statutes, laws and regulations. All provisions of law required
to be a part of this Agreement, whether listed or otherwise, are hereby integrated and
adopted herein. Failure to comply with such obligations is a material breach of this
Agreement.

Non-Exclusive Rights and Remedies. Except as otherwise expressly provided herein,
the rights and remedies expressly afforded under the provisions of this Agreement shall
not be deemed exclusive, and shall be in addition to and cumulative with any and all
rights and remedies otherwise available at law or in equity. The exercise by either Party
of any one or more of such remedies shall not preclude the exercise by it, at the same or
different times, of any other remedies for the same default or breach, or for any other
default or breach, by the other Party.

Access to Records. The Parties acknowledge and agree that each Party, the federal
government, and their duly authorized representatives shall have access to each Party’s
books, documents, papers, and records which are directly pertinent to this Agreement for
the purpose of making audit, examination, excerpts, and transcripts for a period of six
years after final payment. Copies of applicable records shall be made available upon
request. The cost of such inspection shall be borne by the inspecting Party.

Debt Limitation. This Agreement is expressly subject to the limitations of the Oregon
Constitution and Oregon Tort Claims Act, and is contingent upon appropriation of funds.
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K.

Any provisions herein that conflict with the above referenced laws are deemed
inoperative to that extent,

Severability. If any provision of this Agreement is found to be unconstitutional, illegal
or unenforceable, this Agreement nevertheless shall remain in full force and effect and
the offending provision shall be stricken. The Court or other authorized body finding
such provision unconstitutional, illegal or unenforceable shall construe this Agreement

without such provision to give effect to the maximum extent possible the intentions of the
Parties.

Integration, Amendment and Waiver. Except as otherwise set forth herein, this
Agreement constitutes the entire agreement between the Parties on the matter of this
Agreement. There are no understandings, agreements, or representations, oral or written,
not specified herein regarding this Agreement. No waiver, consent, modification or
change of terms of this Agreement shall bind either Party unless in writing and signed by
both Parties and all necessary approvals have been obtained. Such waiver, consent,
modification or change, if made, shall be effective only in the specific instance and for
the specific purpose given. The failure of either Party to enforce any provision of this
Agreement shall not constitute a waiver by such Party of that or any other provision.

Interpretation. The titles of the sections of this Agreement are inserted for convenience
of reference only and shall be disregarded in construing or interpreting any of its
provisions.

Independent Contractor. Each of the Parties hereto shall be deemed an independent
contractor for purposes of this Agreement. No representative, agent, employee or
contractor of one Party shall be deemed to be a representative, agent, employee or
contractor of the other Party for any purpose, except to the extent specifically provided
herein. Nothing herein is intended, nor shall it be construed, to create between the Parties
any relationship of principal and agent, partnership, joint venture or any similar
relationship, and each Party hereby specifically disclaims any such relationship.

No Third-Party Beneficiary. City and County are the only parties to this Agreement and
are the only parties entitled to enforce its terms. Nothing in this Agreement gives, is
intended to give, or shall be construed to give or provide any benefit or right, whether
directly, indirectly or otherwise, to third persons unless such third persons are

individually identified by name herein and expressly described as intended beneficiaries
of the terms of this Agreement.

No Assignment. No Party shall have the right to assign its interest in this Agreement (or
any portion thereof) without the prior written consent of the other Party, which consent
may be withheld for any reason. The benefits conferred by this Agreement, and the
obligations assumed hereunder, shall inure to the benefit of and bind the successors of the
Parties.
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Counterparts. This Agreement may be executed in any number of counterparts
(electronic, facsimile or otherwise) all of which when taken together shall constitute one
agreement binding on all Parties, notwithstanding that all Parties are not signatories to the
same counterpart. Each copy of this Agreement so executed shall constitute an original.

M. Force Majeure. Neither City nor County shall be held responsible for delay or default

caused by events outside of the City or County’s reasonable control including, but not
limited to, fire, terrorism, riot, acts of God, or war. Each Party shall make all reasonable
efforts to remove or eliminate such a cause of delay or default and shall upon the

cessation of the cause, diligently pursue performance of its obligations under this
Agreement.

Authority. Each Party represents that it has the authority to enter into this Agreement on
its behalf and the individual signatory for a Party represents that it has been authorized by
that Party to execute and deliver this Agreement.

Necessary Acts. Each Party shall execute and deliver to the others all such further
instruments and documents as may be reasonably necessary to carry out this Agreement.

CLACKAMAS COUNTY CITY OF CANB

Chair

Date

A

Recording Secretary Recording Secretafy‘ T

——
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EXHIBIT "A"
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	Permit No: 25437B-1
	Name: Clackamas County dba Dept of Transportation and Development
	Mail Add: 150 Beavercreek Road Oregon City, OR 97045
	Ren?: Y
	Fee?: Exempt
	PO: Dan Johnson
	PO Title: 
	PO Change - why?: County requests new POC
	PC: Mike Ward
	Phone: 503-742-4688
	Email: MWard@clackamas.us
	Records Add: 
	Records = Mail: Yes
	PO change?: Choice1
	Change?: Y
	Question 1: 1. Each year Clackamas County Department of Transportation conducts construction and maintenance projects including sidewalk development, road widening, and bridge improvements which are necessary to provide safe transport for drivers, cyclists, and pedestrians. As much as possible, projects that could impact nesting birds are completed outside the bird breeding season. However, some projects occur in the spring and summer when MBTA-protected birds are nesting. In these situations the removal of vegetation or construction activity on bridges could cause an active nest to fail, resulting in 'take' under MBTA. To minimize the potential of migratory bird mortality, Clackamas County has entered into an agreement with USDA-Wildlife Services (WS) to provide professional wildlife management on projects between March 1st and August 31st. WS conducts regular inspections and removes inactive nests with the intention of dissuading birds from nesting in locations that will be impacted by construction. The goal on all projects is no bird mortality. Despite diligent efforts to locate and remove empty nests, there is a possibility that eggs will be laid before the nest is discovered. In these cases the Special Purpose Miscellaneous Permit would be needed to give WS the authority to destroy active nests containing either eggs or fledglings.

a. This project benefits the bird resource because WS will dissuade birds from potential impact areas to locations outside of construction zones where successful nesting is more likely to occur.

b. No research topics are directly part of the reasoning for this permit application.

c. Conducting regular inspections to minimize take and having a permit in the event of the need to remove an active nest would be received positively by people with concerns for nesting birds.

d. N/A
	Q2: 2a &b: Annual active nest take of the following species:
Barn swallow (Petrochelidon pyrrhonota) - 20 nests
Cliff swallow (Hirundo rustica) - 20 nests
American robin (Turdus migratorius) - 15 nests
American crow (Corvus brachyrhynchos) - 5 nests
Western scrub-jay (Aphelocoma californica) - 5 nests
Killdeer (Charadrius vociferus) - 5 nests
Canada goose (Branta canadensis) - 5 nests
Song sparrow (Melospiza melodia) - 5 nests
American dipper (Cinclus mexicanus) - 5 nests 
Any species not listed except for BCC species, raptors, eagles - 10 nests

c. Nests and associated eggs or fledglings.

d. Wild birds.

e. Nests, eggs, fledglings removed and destroyed. Possible transfer of fledglings to wildlife 
rehab facility depending on situation.
	Q3: 3. The species listed on this application could be encountered at project sites in Clackamas County.  Swallows and robins are commonly found on and under bridges. The remainder of the species have regularly been detected on vegetation removal projects in western Oregon. Because we cannot be sure of what type of birds will be found at each project location we are requesting additional species not listed, along with specific take numbers for the most commonly encountered species, to ensure MBTA compliance at all project sites. With regular monitoring and continual removal of newly built nests, take numbers for all species are expected to be very low or zero.
	Q4: 4a. NA, no trapping is expected to occur under this permit.

b. Lethal collection of active nests with eggs or fledglings will be conducted via hand removal or with extension poles or paintball markers. Non-lethal methods will largely meet the project objectives so lethal collection will be minimal. With enclosed nests such as cliff swallows or for nests high up on bridges or in trees, contents can't always be determined before the nest is removed. Therefore, the permit is necessary in the event eggs or fledgling are discovered upon the nest being removed.

c. Euthanasia of fledglings will occur via cervical dislocation or decapitation. Destruction of eggs will occur with similar methods if the embryo is estimated to be more than 50% developed. For eggs less than 50% developed, exposure to cooling or freezing will be used.

d. Methods for cervical dislocation or decapitation will be conducted by trained WS personnel to ensure the minimum amount of pain and distress possible. Eggs less than 50% developed will be handled gently while transported to a location where cooling or freezing can be accomplished.  

e. Birds are not expected to be kept in captivity under this permit. In the event of the need to transport fledglings to a rehab facility, WS has modified pet crates and boxes suitable for small birds. They are lined with sawdust or similar material and kept inside the truck during transport to minimize exposure.  Time in captivity would be expected to be less than an hour.

f. WS personnel would not release birds back into the wild. They would be transferred to a licensed wildlife rehab facility.

	Q5: 5. Project locations where nest removal could occur will be in Oregon, on Clackamas County property, infrastructure, and right-of-way or adjacent land with written landowner approval. Exact locations for 2020 and beyond haven't been identified by Clackamas County managers at the time of this application. Locations will be provided by WS to USFWS via email at the beginning of the bird breeding season prior to work occurring. If additional projects are identified mid-season, those locations will be provided as well.  
	Q6: 6. Active nests and associated eggs and fledglings will be disposed of via burial after appropriate euthanasia. If a transfer of fledglings is possible, the closest rehab facility with availability will be selected. Facility information will be provided to USFWS at the time of the transfer. 
	Q7: 7. Subpermittees who will be operating under Clackamas County's permit include employees of USDA-Wildlife Services.
	Q8: 8a. This project will have positive impacts to breeding birds. Although there is the potential for a small amount of take, it is likely that when new, empty nests are removed, subsequent nesting attempts will be outside of project boundaries. This increases the likelihood of successful nesting. Had no plan been in place, increased negative impacts to birds would be expected as nests would be destroyed during construction. Also, requested take numbers are high estimates. Actual take is expected to be extremely minimal or zero.

b. There are no potential impact to Birds of Conservation Concern within the project area. We don’t expect to encounter species with small local populations.

c. There is no risk of disease transmission.

d. There are no threats to non-targets as the activity is 100% selective for target species.

e. There aren't expected to be any T/E bird species in the project area.

f. There is no risk of the spread of invasive species under this permit.

g. There is no risk to other natural resources under this permit.

h. There is no risk to cultural resources under this permit.

i. There is no risk to low income, minority or Native American populations under this permit.

j. There is no risk to public health and safety under this permit.

	Other FWS permits: Choice8


